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CASES 


DETERMINED BY THE 


COURT OF COMMON PLEAS 


AND BY THE 


COURT OF EXCHEQUER CHAMBER, 
ON ERROR AND APPEAL FROM THE COURT OF COMMON PLEAS, 


IN AND AFTER 


MICHAELMAS TERM, XXXII VICTORIA. 


<a BOAST v. FIRTH. 
Apprenticeship Deed—Pleading—Euacuse of Performance—Act of God. 


Incapacity, by reason of the intervention of an act of God, to perform personal 
service, is an excuse for its non-performance, notwithstanding a covenant to serve 
absolute aud unconditional in its terms; because the parties at the time of enter- 
ing into the covenant must be supposed to have contemplated the continuance of 
the covenantor’s ability to perform the service, as one of the conditions of the 


contract. 
To an action for breach of an apprenticeship-deed, the defendant (the father) 


pleaded that the apprentice “‘ was and is prevented by the act of God, to wit, by 
permanent illness, happening and arising after the making of the indenture, from 
remaining with or serving the plaintiff during all the said term :”— 

Held, on demurrer, a good plea in excuse of performance, without any aver- 
ment that the plaintiff had notice of the illness before the commencement of the 


action. 


THE declaration stated that, by an indenture of apprenticeship 
under seal, dated the 20th of January, 1865, and made between 
Joseph Firth of the first part, William Firth (therein described as 
the son of Joseph Firth) of the second part, and the plaintiff of the 
third part, W. Firth, with the consent of J. Firth, put and bound 
himself apprentice to and with the plaintiff, to be taught and 


1868 
Nov. 9. 
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instructed in the art and trade of a chemist and druggist, &c., for 
the term of five years from the date of the indenture; that, by the 
said indenture, J. Firth, for himself and his administrators, cove- 
nanted with the plaintiff that W. Firth should and would honestly 
remain with and serve the plaintiff as his apprentice during all the 
term ; that, although after the making of the indenture the plain- 
tiff received W. Firth into his service as such apprentice for the 
term aforesaid, and although the plaintiff had always performed 
and been ready and willing to perform all things in the indenture 
on his part to be performed, and although before action all condi- 
tions had been performed, &c., to entitle the plaintiff to a per- 
formance of the said covenant, and to maintain the action for the 
breach thereof thereinafter alleged,—yet the said W. Firth, after 
the making of the indenture and during the term, did not nor 
would honestly remain with or serve the plaintiff as his apprentice 
during all the said term; whereby the plaintiff lost the work, 
labour, and services of W. Firth, and was prevented from con- 
veniently and agreeably carrying on his trade of a chemist, &c., 
and incurred expense in procuring the services of other persons in 
his stead. 

Second plea,—that W. Firth was and is prevented by the act of 
God, to wit, by permanent illness [huppening and arising after the 
making of the said indenture], from remaining with or serving the 
plaintiff during all the said term. Demurrer. Joinder. 


Tapping (Waddy with him), in support of the demurrer. The 
covenant being absolute and unconditional, the covenantor is bound 
to perform it, notwithstanding the illness of the apprentice. In 
Rea v. Hales Owen (1), it was held that the fact of the apprentice 
being lame and having the King’s evil, and being in the opinion 
of surgeons incurable, was no ground for discharging the master 
from his obligation; “for, the master takes him for better and 
worse, and is to provide for him in sickness and in health.” The law 
is similarly stated in Com. Dig. Justices (B. 57), add. 4 (ed. 1822) ; 
5 Bac. Abr. Master and Servant (C.) p. 345, ed. 1832; 1 Wms. Saund. 
313, n. (2). If the master could not be discharged, there can be 
no reason why the apprentice and those who covenant tor him 


(1) 1 Str. 99. 
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should be absolved from performance. There cannot be one law 
for the master and another for the apprentice. The plea relies 
upon an illness which may be of a temporary character only as a 
discharge of the apprentice’s service for the whole term. 

[Monracve Smiru, J. The plea traverses the breach in terms, 
and must be understood as merely setting up an excuse for the 
non-performance of the covenant so long as the incapacity to serve 
through illness continues. | 

Then, it is not alleged that the inability to perform the contract 
arose after the date of the indenture: if it existed at that time, it 
is no excuse, for it was the fault of the covenantor if he covenanted 
with knowledge of the inability. 

[MonracuEe Smirn, J. That objection may be obviated by an 
amendment, alleging that the illness arose after the making of 
the indenture. (1)| 

The allegation in the plea is, that the apprentice was prevented 
#rom giving his services by the act of God, to wit, by permanent 
illfess. That is ambiguous. It is not every illness, though it be 
permanent, which can be said to be the act of God. It may have 
aftrisen from the wiliul carelessness or imprudence or misconduct of 
the apprentice: and then it would be noexcuse. All the precedents 
define the particular act of God which causes the incapacity to 
perform the contract. In the New York Civil Code, p. 215, s. 727, 
the act of God is described as “an irresistible superhuman cause.” 
In Story on Contracts, s. 752, as “inevitable accident without the 
intervention of man.” In Broom’s Maxims, 3rd ed. 211 (2), it is 
said: “The act of God signifies, in legal phraseology, any inscru- 
table accident occurring without the intervention of man, and may, 
indeed, be considered to mean anything in opposition to the act of 
man, as storms, tempests, and lightning.” ‘The plea should have 
alleged the particular act of God relied on; as, if the incapacity 
arose from lightning, or from sudden paralysis, or some other dis- 
aster wholly beyond human control. 

This is a general and unconditional covenant that the apprentice 
shall serve his master during the stipulated term of five years. If 
a party, by his covenant creates a duty or charge upon himself, he 


~ (1) The plea was amended by introducing the words printed within brackets. 
(2) 4th ed. p. 227. 
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is bound to perform it, notwithstanding any accident by inevitable 
necessity, or pay damages for its non-performance: Paradine v. 
Jane.(1) If the parties here meant to excuse themselves from the 
performance of the covenant, in the-event of illness of the appren- 
tice, that should have been introduced as an exception. It cannot 
be implied. The principle laid down in Paradine v. Jane (1), 
is strongly illustrated by the case of Hall v. Wright. (2) There 
the defendant, in an action for breach of promise of marriage, 
pleaded that, after the agreement and before any breach thereof, 
the defendant became and was, and thenceforth hitherto had been 
and still was, afflicted with dangerous bodily disease, which had oe- 
casioned frequent and severe bleeding from his lungs, and by reason 
of which disease the defendant then became and was, and from 
thence hitherto had been and still was, incapable of marriage with- 
out great danger of his life, and therefore unfit for the marriage 
state, whereof the plaintiff had notice before the commencement of the 
action. At the trial the jury found all the averments in the plea in 
favour of the defendant, except the averment of notice, which they 
negatived, the Court of Queen’s Bench were equally divided as to 
whether the plea was sufficient: but the Court of Error, by a 
majority of four judges to three, held the plea bad. The plea in 
this case contains no allegation that the plaintiff had notice of the 
illness before the commencement of the action; nor is the nature 
of the illness set forth. 

[Monracuse Smita, J. In Hall v. Wright (3), there was no im- 
possibility on the defendant’s part to perform his promise to marry 
the plaintiff. , It was for the latter,—as was observed by Willes, 
J.(8),—to determine whether she would absolve him from it or 
not. | 

In Cuckson v. Stones (4), the plaintiff agreed to serve the de- 
fendant for ten years in the capacity of brewer; and the defendant 
agreed to pay the plaintiff 202. on the execution of the agreement, 
to furnish him with a house and coals, and to pay him the weekly 
sum of 2/. 10s. during the ten years. During the term the plaintiff 


(1) Aleyn, 27. (3) E. B. & E. 765, 786; 29 L. J. 
(2) BE. B. & E. 746; 271. J. (Q.B.) (QB) 43, 48. 

345; in error, E. B.& E765; 29L.0 (4) 1B. & B 248; 28L. J. (QP 

(Q.B.) 43. 25, 
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fell ill, and the defendant refused to pay him his wages for the period 
during which he remained ill, but the service was not determined. 
In an action to recover the wages for the period during which the 
plaintiff had been ill, the defercant pleaded that the plaintiff was 
not during any part of the time for which such wages were claimed 
ready and willing or able to render, and did not in fact during any 
part of such time render, the agreed or any service. It was held 
that the averment that the plaintiff was not ready and willing, &e., 
was not supported by his physical inability for a time only, and not 
through his own default, to attend personally to the business; and 
that, the contract not having been rescinded, the defendant was not 
entitled to suspend the weekly payments during that time. Lord 
Campbell, in delivering the judgment of the Court, says ‘(1): 
“Looking to the nature of the contract sued upon in this action, 
we think that want of ability to serve for a week would not of 
necessity be an answer to a claim for a week’s wages, if in truth 
the _ plaintiff was ready and willing to serve had he been able to 
do ‘so, and was only prevented from serving during the week by 
the visitation of God, the contract to serve never having been 
déterminéd. . . . We concur in the observation of Willes, J., in 
Harmer vy. Cornelius (2); and, if the plaintiff, from unskilfulness, 
had been wholly incompetent to brew, or by the visitation of God. 
he had become, from paralysis or any other bodily illness, per- 
manently incompetent to act in the capacity of brewer for the 
defendant, we think that the defendant might have determined 
the contract. He could not be considered incompetent by illness 
of a temporary nature.” 

[MonraGcus Surry, J. Lord Campbell there treats the illness 
as the act of God.] 

At all events, the plea should have averred that the plaintiff had 
notice of the illness before the commencement of the action. 

Thrupp, contra. The Court of Error, in Hall y. Wright (8), 
did not hold notice to be necessary ; and both Wightman, J., and 
Erle, J., in the Court below (4), expressly say that the want of 
notice is not material, 

(GD) Ak 18, Ge IB, fy jh Zoe ish Il, dle (3) E. B. & EB. 765; 29 L. J. (Q.B.) 
(Q.B.) at p. 28. 43, 

(2) 5 6. B (NS) 236; 28 LJ. (4) EB. & EB. at pp. 
(C.P.) 35. L. J. (Q.B.) at pp. 352, 3 


750, 
353. 
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[Monracur Smrrxu, J. The defendant may if he chooses 
amend by adding to the amendment already agreed to the words 

“ whereof the plaintiff had notice before the commencement of this 
action ;” and this, we think, he ought to be allowed to do without 
costs, if he elects to amend at once.] 

The plea amounts only to an excuse for non-performance of ser- 
vices by the apprentice during the time alleged in the declaration. 
The act of God has always been held to be a sufficient excuse for 
non-performance of a covenant: Shep. Touchst. 173; Walkais v. 
Lloyd. (1) Hall v. Wright (2) was a totally different case from 
this. There was no averment there that the defendant’s promise 
was impossible of performance, but merely that he could not per- 
form it without great danger to his life. The Court of Hrror 
decided that that was no answer. Wightman, J., in his judgment 
in the Court below (3), expressly says: “If the performance of 
the promise had become impossible by the act of God, it would 
have been an excuse for non-performance ; but, in the present case, 
the performance of the promise is not alleged to be, nor is it, im- 
possible, but only highly dangerous to the life of the person pro- 
mising.” Taylor v. Caldwell (4) is expressly in point to shew that 
an incapacity, by reason of the intervention of the act of God, 
to perform personal service affords an excuse for its non-perform- 
ance. In that case, A. agreed with B. to give him the use of 
a music hall on certain specified days, for the purpose of holding 
concerts, without any express stipulation for the event of the 
destruction of the music hall by fire; and the ball having been 
totally destroyed by an accidental fire, it was held that both parties 
were excused from performance of the contract. Blackburn, J., 
delivering the judgment of the Court (5), puts the case of an 
apprenticeship-deed, and says that “it is undeniable that if the 
apprentice dies within the seven years, the covenant of the father 
that he shall perform his covenant to serve for seven years is not 
fulfilled, yet surely it cannot be that an action would lie against 
the father. Yet the only reason why it would not is, that he is 


(1) Sir W. Jones, ie (4) 3B. & 8. 826; 32 L. J.(Q.B.) 
(2) E. B. & B~746; 27 L.5.(Q.B.) 164. 
345 ; in error, 1. B. & me cree 29 LJ. (5) SeBu de Ss.ab ps SBSeeo eta ak: 
(Q.B.) 48. (Q.B.) at p. 167. 


(3) E. B, & E. 757 
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excused because of the apprentice’s death.” There is no difference 
in principle between that case and the present; and it was re- 
cognized in Appleby v. Meyers. (1) Whether the act of God pro- 
duces death or permanent disability, the result is the same, so 
far as concerns the covenant. 

Tapping in reply. 


MonraGcuE Surry, J. I am of opinion that the defendant is 
entitled to judgment. The action is brought upon a covenant 
contained in an indenture of apprenticeship by which the intestate, 
the father of the apprentice, covenanted that the apprentice should 
and would honestly remain with and serve the plaintiff as his 
apprentice during all the term ; and the breach alleged is that the 
apprentice after the making of the indenture and during the term 
did not nor would honestly remain with or serve the plaintiff as his 
apprentice during all the said term, whereby the plaintiff lost the 
benefit of his service, and was put to expense. The plea, which is 
plesided to the whole of the breach, alleges that the apprentice was 
and is prevented by the act of God, to wit, by permanent illness, 
from remaining with or serving the plaintiff during all the said 
term. ‘To this plea the plaintiff has demurred; and several objec- 
tions were taken to the plea, none of which we think ought to pre- 
yail. The substance of the plea is, that the apprentice was pre- 
vented from performing the service covenanted for by permanent 
illness which was the act of God; and the main question argued 
was whether such illness so caused is an answer to an absolute 
and unconditional covenant for personal service. I think it is. 
The covenant is of a personal character, depending on the per- 
sonal service and attendance of the apprentice. Such service 
might be prevented by the permanent illness or death of the ap- 
prentice, both of which would be the act of God. It seems to 
me that it must be taken to have been in the contemplation of 
the parties when they entered into this covenant that the pre- 
vention of performance by the act of God should be an excuse 
for its non-performance. Ifthe matter had been quite barren of 
authorities, I should have come to that conclusion. 

The service stipulated for was something which the party con- 


(1) Law Rep. 1 C. P. 615; in error, Law Rep. 2 C. P. 651. 
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tracting to render it only could perform, and that provided he 
should live and continue in a state of health to enable him to do 
so. It must, therefore, necessarily be implied from the nature of 
the contract that the continued existence of the apprentice in a 
state to perform his part of it, was understood by the parties; and 
that, if prevented by the act of God, the performance was to be ex- 
cused. The case, however, is not without authority. The case of 
Taylor vy. Caldwell (1) seems to me to have decided in principle 
that, in such a case as this, where the parties are contracting for 
personal services, it is an implied condition that the performance 
of the contract shall not be rendered impossible by the act of 
God. Mr. Tapping, for the plaintiff, relied as to this part of the 
case, upon Hall v. Wright. (2) It seems to me, however, that that 
case is clearly distinguishable. In the case of a contract to marry, 
the man, though he may be in a bad state of health, may never- 
theless perform his contract to marry the woman, and so give her 
the benefit of social position so far as in his power, though he may 
be unable to fulfil all the obligations of the marriage state ; and it 
rests with the woman to say whether she will enforce or renounce 
the contract. Here, however, the state of things is totally dif 
ferent. I construe the plea to mean that the plaintiff was per- 
manently disabled from the performance of the service cove- 
nanted for. That view of the case renders the proposed amendment 
unnecessary. It appears to me to afford a good defence with- 
out any averment of notice. Our judgment will therefore be 
for the defendant on the plea as it stands, with the introduction 
of the averment that the illness accrued after the date of the con- 
tract. 


Brett, J. In support of the demurrer in this case, it has been 
argued with much force that the covenant is absolute and uncon- 
ditional, and therefore that, though the apprentice was prevented 
by the act of God.from performing the stipulated services, still the 
defendant is bound to pay damages. If the first proposition could 
be sustained, the second, I apprehend, would follow. But the first 
is denied on the part of the defendant. It is said that, where the 


(1) 3B. &S. 826 ;32L.3.(Q.B.)164- 845; in error, E.B.& E. 765; 29 L. J. 
(2) EB. & B. 746; 27L,5.(QB) (Q.B.) 43. 
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contract is for personal services, and both parties must have known 


and contemplated at the time of entering into it that the perform- ~ 


ance of the services was dependent on the servant’s continuing in 
a condition of health to make it possible for him to render them, 
and a disability arises from the act of God, the non-performance 
of the contract is excused; and that this is a contract of that 
nature. J agree with both those propositions. I think permanent 
illness by the act of God is an exception by way of excuse out of 
the contract. And I further agree that the allegation that the 
plaintiff had notice that the illness accrued after the making of 
the contract, is immaterial. The other amendment, however, I 
think was necessary. Taylor vy. Caldwell (1) seems to me to be 
an authority for the principle on which we decide this case. 


Judgment for the defendant. 


Attorney for plaintiff: W. K. Braund. 
sd Attorney for defendant: W. Flower, for Wood & Killick, Brad- 
Jord. 


rd 
< 


GUEST v. THE WORCESTER, BROMYARD, AND LEOMINSTER 
RAILWAY COMPANY. 


Railway Company —Scire facias against a Shareholder—Paid-up Shares. 


A railway company deposited with a bank 1500 shares as security for an 
advance of 5000/., the certificate on the face of it purporting that the shares were 
“‘yeoistered as fully paid up in the books of the company.” In the Register of 
Shareholders the names of the chairman and manager of the bank were inserted 
simply as holders of the shares; but in the Call Book was this memorandum, 
“Deposited at bank as security for overdraft.” Upon a rule for a sci. fa, against 
the persons in whose names the shares were registered :— 

Feld, that they were not liable; but, the plaintiff being desirous of raising the 
question upon the record, the Court allowed the sci. fa. to go, subject to a special 
case. 


Bridge obtained a rule nisi for a sci. fa. against Richard Pad- 
more and Martin Abell, alleged shareholders in the Worcester, 
Bromyard, and Leominster Railway Company, on a judgment 
obtained by the plaintiff against the company on the 17th of July, 
1868, for 12497. 10s. 4d. The company’s railway was partly in 

(1) 3B. & §. 826; 32 L. J. (QB.) 164, 
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Herefordshire and partly in Worcestershire, their chief office being 
in Worcester. Writs had been duly issued into both those coun- 
ties, and returned nulla bona: and it was sworn that the company 
had neither lands nor goods, save lands of small value which had 
been handed over to the creditors. It was sworn that it appeared 
from an inspection of the register that Padmore and Abell were 
the holders of 1500 shares of 107. each in the company, no part of 
which had been paid up. 

From the affidavit in answer it appeared how Padmore and 
Abell became shareholders in this company. The railway com- 
pany, in the year 1864, being in want of money, applied to the 
Worcester City and County Banking Company (with whom they 
kept an account) to allow them an overdraft of 50001. ‘Their 
request was after some negotiation acceded to, on the terms of their 
depositing with the bank, by way of security, fully paid-up shares 
in their company to the nominal value of 15,000/. Accordingly, 
on the 7th of September, 1864, a resolution of the directors was 
agreed to for the purpose of carrying out the arrangement; and a 
certificate for 1500 shares of 10/. each was issued to Messrs. Pad- 
more and Abell (the former of whom was chairman and the latter 
manager of the bank) as trustees for the bank, in the following 
form :— 

“Reg. No. 197. Certificate of one thousand five hundred 100. 
shares. 

“These are to certify that Richard Padmore and Martin Abell, 
of Worcester, bankers, are the registered proprietors of 1500 shares 
No. 4308 to 5807 of the Worcester, Bromyard, and Leominster 
Railway Company, subject to the rules and regulations and orders 
of the said company,” &c. 

Across this certificate was written by the secretary of the com- 
pany,—* These shares are registered as fully paid up in the books 
of the company.” Since proceedings against them were threat- 
ened, Padmore and Abell inspected the Register of Shareholders 
and the Call Book of the company, and found that their names 
appeared in the former as the holders of 1500 shares, numbered 
4308 to 5807, and that opposite to their names in the Call Book 
was the following memorandum,—* Deposited at bank as security 
for overdraft.” ‘The affidavit further stated that Padmore and 
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Abell had not given the company authority to place their names 


in the register of shareholders, otherwise than as above; and that 


the company obtained the 50007, which still remained unpaid 
No calls had ever been made on them, though the whole 102. per 
share had been called up against the others. 


Mellish, Q.C., and A. Wills, shewed cause. It may be doubted 
whether the transaction was valid at all, the company’s borrowing 
powers being confined to borrowing money on debentures. But, be 
that as it may, these gentlemen never incurred any liability to the 
company as shareholders. An entry in the register made without 
their consent or knowledge cannot bind them. There are several 
cases in equity which clearly negative their liability. In He 
parte Currie, In re Great Northern and Midland Coal Com- 
pany (1), shares in a projected company were allotted in pay- 
ment of the purchase-money of property on which the intended 
gompany was about to carry on its business, and were accepted 
and treated by the vendor of such property as paid-up shares, 
and he afterwards transferred to each of the directors of the 
gompany.100 of them. A commissioner of bankruptcy, in wind- 
ing up the company, placed the names of each of these directors 
on the list of contributories, and made a call upon them. The 
Lords Justices, on appeal, held that, as the shares had been 
allotted to a stranger as paid-up shares, they must be so con- 
sidered, and the directors’ names be removed from the list in 
respect of them. “Contribution,” says Lord Justice Turner, 
“must be made according to the lability of the parties at law or 
in equity. These shares have not been issued to the directors, but 
have been allotted to Butcher as part of the agreement with hin, 
as paid-up shares. If the agreement was valid, then neither 
Butcher himself nor any alienee from him can be called upon to 
contribute in respect of those shares.” A similar question arose in 
Re British and Foreign Cork Company ; Leifchild’s Case.(2) There, 
the articles of association of a joint-stock company stated that 
certain shares subscribed for by ©. should be considered as paid 
up. By deed of even date with the articles, C. assigned a patent 
to the company for a nominal consideration of 10s.; there being 


(1) $2 L. J. (Ch.) 57. (2) 13 L. T. (N.S.) 267, 
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also a parol agreement that the delivery of the paid-up shares was 
the consideration for the assignment. C. afterwards transferred a 
portion of these shares to Leifchild ; and it was held that Leifchild 
was not liable to be placed upon the list of contributories, on the 
winding up of the company. Again, in Ashworth v. Bristol and 
North Somerset Railway Company (1), by a written agreement, the 
directors of a company agreed to transfer to the plaintiff 675 fully 
paid-up shares in the company as a security for moneys advanced 
by him on their promissory notes. They subsequently registered 
the plaintiff as the holder of 675 partly paid-up shares. The plain- 
tiff being threatened with proceedings by judgment-creditors of the 
company, applied to the Court to rectify the register and restrain 
the judgment-creditors from proceeding against him at law: and 
Wood, V.C., held that the company had no authority to place the 
plaintiff on the register in any other capacity than as the holder of 
fully paid-up shares, and granted an injunction to restrain the com- 
pany from allowing his name to remain there otherwise than as 
the holder of fully paid-up shares. A creditor cannot stand in a 
better position than the company itself. Ifthe company could not 
enforce the calls against these gentlemen by action, a judgment- 
creditor cannot have a scire facias against them. 

Bridge, in support of the rule. In Lindley on Partnership, 
p- 618, it is said that “the issue of paid-up shares otherwise than 
for full value received, is prima facie a breach of trust on the part 
of the directors, and the company and its creditors are entitled to 
have such shares treated as not paid up.” For this the author 
cites Re Electric Telegraph Company of Ireland (2), and Wood's 
Claim and Brown’s Claim. (3) Upon the register of shareholders, 
the only book to which the judgment-creditor could look for in- 
formation, these two gentlemen appear to be shareholders, and the 
full amount of 102. per share appears to be due from them. 

[Boviiy, C.J. The register is only priméa facie evidence : and the 
very form of the entry, when calls appeared to have been made 
upon all the other shareholders, ought to have provoked inquiry.] 

If they have, for an illegal purpose, allowed themselves to be 
held out as shareholders, they are bound. Oakes v. Turquand (4) 


(1) 15 L. T. (N.S) 561. (3) 9 W. RB. 366, 
(2) -2'D. F. & 3.275295, (4) Law Rep. 2 H. L. C. 3235. 
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shews that there may be a difference between the rights of a creditor 


and the rights of the company as against a shareholder. It was _ 


there held that though, as between the company and the member, 
the member may have a good legal or equitable defence to a call 
. upon himself, he may be liable to contribute to the assets of the 
company required for the payment of the company’s creditors. 
There is no direct authority against the plaintiff: and in Ashworth 
v. Bristol and North Somerset Railway Company (1), the injunction 
was not granted as to the scire facias; the order was to be “ with- 
out prejudice to any question at law between the plaintiff and the 
judgment-creditors.” At all events, the plaintiff ought to have an 
opportunity of placing the question upon the record. 


Bovitu, C.J. Mr. Bridge does not desire to contest the facts ; 
and very properly, for, upon the affidavits it is clear that the bank 
never undertook any liability to the company in respect of these 
shares. They never contemplated paying calls; but accepted the 
certificate as a security for their advance, on the faith of the state- 
ment written thereon that the shares were registered in the books 
of the company as fully paid-up shares. Mr. Bridge, however, 
suggests that he ought not to be precluded from placing the ques- 
tion of law upon the record, so that the opinion of a court of error 
may be had upon it. Ina case of this sort,—though I must con- 
fess I do not entertain a shadow of doubt,—I do not think the 
plaintiff ought to be prevented from trying the question in the 
form of a special case. The authorities referred to are very strong: 
but, independently of them, I should be prepared to hold that 
these gentlemen are not liable. The plaintiff must give notice 
within a fortnight whether or not he elects to have a special case; 
and the case must be prepared within a month ; otherwise, the rule 
will be discharged. The question of costs may be reserved. 


Byes and Keatina, JJ., concurred. 
Rule accordingly. 


Attorneys for plaintiff: Bircham & Co. 
Attorneys for defendants: Church, Son, and Clarke, for Southall 
Worcester. 
(1) 15 L. T. (N.S.) 561. 
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HOLBOROW v. JONES. . 


Costs—Cownty Courts Act, 1867 (80 & 81 Vict. c. 142), s. 5—Bills of Eachange 
Act, 1855 (18 & 19 Vict. c. 67)—Practice. 


Where a plaintiff recovers in a superior court a sum not exceeding 20/. in an 
action of contract, it is not a ground for the exercise of the discretion to allow 
costs, given to the Court or a judge by the County Courts Act, 1867, s. 5, that 
he did not sue in the county court for the reason that he was misled by the 
registrar as to the jurisdiction of that court; nor that the expense and delay of 
the proceedings in the county court would have greatly exceeded those of the 
proceedings in the superior court, 


Action for 152. 15s., the balance due upon a bill of exchange 
for 211. 5s. accepted by the defendant. The plaintiff being desi- 
rous of proceeding against the defendant under the Bills of Ex- 
change Act, 1855 (18 & 19 Vict. c. 67), applied to the registrar of 
the Lambeth county court, within the jurisdiction of which court 
both parties resided, for a specially indorsed summons,—the Bills 
of Exchange Act, 1855, having, by an order in council of the 30th 
of January, 1856, pursuant tos. 9 of that act, been applied to 
county courts. He was informed, however, by the officer of the 
court that he could only have an ordinary summons, the effect of 
the 19 & 20 Vict. c. 108, s. 4 (1), being to limit the jurisdiction of 
the county court under the Bills of Exchange Act, 1855, to cases 
where the sum sought to be recovered exceeds 207. and does not 
exceed 501. Finding that an ordinary summons could not come 
on for hearing for about twenty-one days, and that the ordinary 
practice of the county court was to direct payment in fourteen 
days, and that the costs of the summons and hearing, and of the 
attendance of attorney and witnesses would be at least 32. 10s., 
whereas the costs of a judgment and execution in the superior 
court (which might be obtained at the expiration of twelve days 


after service of the writ) would be 20. 14s. only, the plaintiff issued 
his writ in this court. 


(1) Which enacts that the provisions or any part thereof, although the same 
of this act and of the recited acts shall be secured by or claimed upon 
(9 & 10 Vict. c. 95; 12 & 13 Vict. bill of exchange or promissory note, and 
c. 101; 13 & 14 Vict. c. 61; 15 & 16 notwithstanding the statute of 18 & 19 
Vict. c.54) which apply toany debt not Vict. c. 67.” 
exceeding 20/,, shall apply to such debt 
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A similar application having been made to Martin, B., at 
chambers, and the applicant having been referred to the Court, 


Willis, upon an affidavit disclosing the above facts, moved for a 
rule that the master be at liberty to tax the plaintiff’s costs of the 
action, under s. 5 of 80 & 31 Vict. c. 142.(1) The provision relied 
on by the officer of the county court was not intended to take 
away from the Court any jurisdiction which it already possessed ; 
but was meant to be cumulative, and to enable the Court to order 
payment by instalments if it thought fit. 

[Montacur Situ, J. If your contention is right, the officer 
of the county court was wrong. But is that any ground for asking 
us to impose costs upon the defendant? The plaintiff might have 
applied for a rule under s. 43 of the 19 & 20 Vict. c. 108, to com- 
pel the county court judge to hear the matter. ] 

Seeing the great delay and the increased expense of proceeding 
by an ordinary summons in the county court, it is submitted that 
this is a fit case for the exercise of the discretion of the Court. 

[Monracur Smiru, J. The question is whether the fact of the 
plaintiff choosing to resort to the superior court in order that he 
might have speedy judgment, is any ground for asking us to visit 
the defendant with costs. We will look at the affidavit and at the 
acts of parliament before we grant a rule. | 

Cur. adv. vult. 


Nov. 9. The judgment of the Court (Montague Smith and 
Brett, JJ.), was delivered by 

Montacue Situ, J. In this case, in which Mr. Willis moved 
for a rule to allow the plaintiff his costs, we think there should be 
no rule. The action was brought to recover a balance of 150. 15s. 
due on a bill of exchange. ‘The application was made on two 
grounds,—first, on the ground that the officer of the county court 


(1) 80 & 31 Vict. c. 142, s. 5:—“If 
in any action commenced after the 
passing of this act in any of her 
Majesty’s superior courts of record the 
plaintiff shall recover a sum not exceed- 
ing 200. if the action is founded on 
contract, or 102. if founded on tort, 
whether by verdict, judgment by de- 


fault, or on demurrer, or otherwise, he 
shall not be entitled to any costs of 
suit, unless the judge certify on the 
record that there was sufficient reason 
for bringing such actionin the superior 
court, or unless the Court or a judge at 
chambers shall by rule or order allow 
such costs,” 
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refused to issue a summons under the Bills of Exchange Act, 1855 


(18 & 19 Vict. c. 67), although ready to issue an ordinary sum- 


mons,—secondly, on the suggestion of greater expense and delay 
in the county court. 

It was suggested at the bar that the county court refused the 
summons under the Bills of Exchange Act, on the ground that the 
jurisdiction to do so was taken away by s. 4 of the 19 & 20 Vict. 
c. 108. That section, however, does not seem to us to take away 
any jurisdiction possessed by the county court under the Bills of 
Exchange Act: and the learned counsel did not contend before us 
that the construction of the act attributed to the judge of the 
county court was correct. That being so, we think the alleged 
refusal of the summons is not a ground for placing the costs of the 
action in the superior court upon the defendant. The proper 
course would have been for the plaintiff to apply for an order on 
the judge, under s. 43. 

We also think that the suggested greater expense and delay is 
not a ground for allowing the costs. The legislature clearly in- 
tended by the enactment in s. 5 of the 30 & 31 Vict. c. 142, that 
actions for small amounts which are defined by the act should be 
brought in the county courts; and that, if brought in the superior 
courts, the plaintiffs, as the rule, should not be entitled to costs. 
And we think the expense and delay, if they really are greater in 
the county court, do not form in cases like the present a sufficient 
exceptional ground for an order for costs. If the costs are really 
unduly heavy, or the delays unduly long, in the county courts, no 
doubt their practice in these respects will be reformed. 

In conformity with this view of the act, the Court of Queen’s 
Bench has already decided that the distance at which the plaintiff 
and defendant reside from each other, and the expense occasioned 
thereby, is no ground for allowing costs: Re Thompson v. Dal- 
las. (1) The rule, therefore, must be refused. 


Rule refused. 
Attorney for plaintiff: C. Robertson. 


(1) Law Rep. 3 Q. B. 3858. 
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INGS v. THE LONDON AND SOUTH WESTERN RAILWAY 
COMPANY. 


Cosis—County Courts Act, 1867 (80 & 31 Vict. c. 142), s. 5— Verdict in Tort for 
less than 101. 


On the 5th of October, 1867, the plaintiff commenced an action for a tort, and 
on the 29th of November obtained a verdict for 5/.; the judge reserved leave to 
the defendants to move to enter a nonsuit, and declined to certify for the plaintifi’s 
costs. A rule was obtained in Hilary Term, 1868, but at the suggestion of the 
Court it was suspended until it was ascertained whether the plaintiff could get an 
order for his costs under section 5 of the County Courts Act, 1867, and the plain- 
tiff having failed to get an order the rule was abandoned :— 

Held, that although the verdict was obtained before, it was not an absolute 
verdict until after, the Ist of January, 1868, when the County Courts Act, 1867, 
-came into operation, and that the case fell within the express words of section 5, 
and the plaintiff was not entitled to costs. 


Aw action of trespass was commenced on the 5th of October, 
14867, and tried on the 29th of November, when a verdict was 
fotrid for the plaintiff with 5/. damages, subject to a motion for a 
nonsuit, upon a point.reserved. The judge declined at the trial to 
eertify for the plaintiff’s costs. In Hilary Term, 1868, the defend- 
ants obtained a rule to enter a nonsuit pursuant to the leave re- 
served; but, at the suggestion of the Court, the drawing up of the 
rule was suspended, in order to ascertain whether the plaintiff 
obtained an order for costs under s. 5 of 30 & 31 Vict. c. 142. (1) 
The rule for a nonsuit was ultimately abandoned in Haster Term, 
1868. 


Wright, in Trinity Term, on the authority of Wood v. Riley (2), 
Restall v. London and South Western Railway Company (3), and 
Butcher v. Henderson (4), after an unsuccessful application at 
chambers, obtained a rule nisi for costs, on the ground that s. 5 


(1) 30 & 31 Vict. c. 142, s.5:—“ If in 
any action commenced after the passing 
of this act in any of her Majesty’s su- 
perior Courts of record, the plaintiff shall 
recover a sum not exceeding 201. if the 
action is founded on contract, or 101. if 
founded on tort, whether by verdict, 
judgment by default, or on demurrer, 
or otherwise, he shall not be entitled to 


any costs of suit, unless the judge 
certify on the record that there was 
sufficient reason for bringing such ac- 
tion in such superior Court, or unless 
the Court or a judge at chambers shall 
by rule or order allow such costs.” 

(2) Law Rep. 8 C. P. 26. 

(3) Law Rep. 3 Ex, 141. 

(4) Law Rep. 3 Q, B. 335. 
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did not come into operation until the 1st of January, 1868, which 
Tce was after the plaintiff had obtained his verdict. 
z Mangles shewed cause. It may be conceded that, but for the 


Lonvpon, AND 


1868 


Sours recent statute, the plaintiff would have been entitled to costs under 
WETS 9 & 10 Vict. c. 95, 8. 128, and 15 & 16 Vict. c. 54, 8. 4, the cause 


of action not haying arisen wholly or in some material point 
within the limits of the jurisdiction within which the defendants 
carry on their business. But those provisions are repealed by 
s. 33 of 30 & 81 Vict. c. 142, the 36th section of which fixes 
the coming into operation of the act on January 1, 1868. The 
case of Wood v. Riley (1) is distinguishable from the present. 
There, the judgment was signed and the application for costs made 
before the act came into operation. Here, although the verdict 
was obtained in November, 1867, the plaintiff was not entitled to 
the fruits of it, inasmuch as the defendants had leave to move to 
enter a nonsuit, and this of necessity could not be done until after 
the Ist of January, 1868. In Wood v. Hunt (2), this Court held 
that, although the act did not come into operation until the Ist of 
January, 1868, yet it then spoke from the 20th of August pre- 
ceding ; and the recovery there was on the 2nd of January, 1868. 
In Restail vy. London and South Western Railway Company (3), 
and Butcher v. Henderson (4), the actions were commenced before 
the 20th of August, 1867, and therefore it was that the right to 
costs which the plaintiff had under the Statute of Gloster, 6 Ed. 1, 
c. 1, was not taken away from them. If it be contended that the 
position of the defendants is prejudiced by their having abandoned 
the rule for a nonsuit, that objection is met by Morgan v. Thorne. (5) 


(1) Law Rep. 3 C. P. 26. 
(2) Wood v. Hunt.— The action, 


the plaintiff might have his costs; re- 
lying on Wood vy. Riley (Law Rep. 


which was brought to recover 41. 0s, 6d., 
was commenced on the 5th of December, 
1867. There were two defendants. 
One was served with the writ on the 
14th of December, and judgment for 
want of appearance was signed against 
him on the 30th: the other was served 
on the 18th of December, and judgment 
was signed against him on the 2nd of 
January, 1868. 

April 24, 1868, Day moved that 


3 C. P. 26). But the Court (Bovill, 
C.J., Byles and Keating, JJ.), held 
that though the 80 & 381 Vict. c. 142, 
did not come into operation until the 1st 
of January, 1868, yet from that day it 
operated on all actions commenced 
after its passing, viz. the 20th of August, 
1867, and the rule was refused. 

(8) Law Rep. 3 Ex. 141. 

(4) Law Rep. 3 Q. B. 335. 
f (5) 7M. & W. 400. 
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It can hardly be said that this is a proper case for the exercise of 
the discretion of the Court, under s. 5, in favour of the plaintiff. 

Wright, in support of the rule. Prim& facie the plaintiff is 
entitled to costs. The question is whether he is by the express 
language of the statute deprived of them. In Wood vy. Riley (1), 
the question was whether the 5th section of the statute came into 
operation before the 1st of January, 1868. This Court held that it 
did not, and consequently that it could not interfere with the plain- 
tiff’s right. In that, as in this case, the action was commenced 
before the act came into operation. In Restall v. London and South 
Western Railway Company, Kelly, C.B., says (2): “We are of 
opinion that, inasmuch as this action was commenced before that 
act was passed, and was tried, and the verdict, which entitled the 
plaintiff as matter of right to the order in question, was found 
before that act came into operation, the order is ex debito justitice.” 
In Mount vy. Taylor (3), where the plaintiff had a verdict in tres- 
fiass subject to a reference, and the arbitrator, by his award, made 
after the Ist of J anuary, 1868, directed the verdict to stand for the 
plaintiff for 5/., this Court held that he was entitled to his costs 
tinder the Statute of Gloucester. The verdict here which entitled 
the plaintiff to costs, was obtained before the act came into opera- 
tion, and although the plaintiff was by the abandoned rule ob- 
structed in obtaining the fruits of the verdict, his right relates 
back on the rule being withdrawn. 


Boviut, C.J. The Statute of Gloucester has no application to 
cases which fall within s. 5 of the 30 & 31 Vict. c. 142, viz. where 
the action is commenced after the passing of that act. The act 
came into operation on the Ist of January, 1868. From that day 
it operated upon all actions commenced after the 20th of August, 
1867, the day on which it passed. There is no ex post facto legis- 
lation in that. Ample notice is given to all who are to be affected 
by it. This action was commenced on the 5th of October, 1867. 
It was, therefore, clearly an action within the description in s. 5. 
Then, has the plaintiff recovered in an action founded on tort a 
sum not exceeding 101.2? He has recovered 5/. Did he recover 


(1) Law Rep. 3 C. P. 26. (2) Law Rep. 3 Ex. at p. 145. 
(3) Law Rep. 3 C. P. 645. 
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it before or after the Ist of January, 1868? He recovered a ver- 
dict before that day, but, with his consent, leave was reserved to 
the defendants to move to enter a nonsuit. That motion could 
not be made until after the 1st of January, 1868. The rule was 
suspended at the suggestion of the Court, and ultimately aban- 
doned. Until the abandonment of the rule, the plaintiff had no 
right to recover the 52. It seems to me, therefore, that the case is 
precisely one in which the plaintiff has after the commencement of 
the act recovered a verdict in respect of which s. 5 in terms de- 
prives him of costs. It is unnecessary to notice any of the cases 
referred to, because the precise point which arises here was not 
determined in any of them. 


KeatinG, J. I am of the same opinion. The question is when 
did the recovery take place. Mr. Wright insists that it was on 
the 29th- of November, when the verdict was taken. ‘That un- 
doubtedly would have been so if it had been an absolute verdict. 
But it was not an absolute verdict: it was conditional on the 
plaintiff maintaining it. He did maintain it, but not until after 
the Ist of January, 1868. That distinguishes the case from Wood 
v. Riley.(1) Mr. Wright insists that, on the abandonment of the 
rule to enter a nonsuit, the plaintiff is remitted to the position he 
stood in when the verdict was pronounced. But I think that 
would be a violation of the plain words of s. 5. 


Brett, J. I am of the same opinion. It seems to me that 
there was no recovery until the plaintiff was in a position to sign 
judgment. This he could not do upon a conditional verdict. 
The case therefore falls clearly within s.5. The plaintiff has after 
the Ist of January, 1868, recovered, in an action commenced after 
the passing of the act, a verdict which disentitles him to costs. 
Wood v. Hunt(2) expressly decided that, although the act did 
not come into operation until the Ist of January, 1868, yet it then 
spoke from the time of its passing. 


Rule discharged, with costs. 
Attorney for plaintiff: H. R. Jones. 
Attorney for defendants: L. Crombie. 
(1) Law Rep, 3 C. P. 26, (2) See note (2) ante, p. 18. 
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BAXTER v, LANGLEY. 
Public Entertainment or Amusement—Sunday—Religious Service— 
21 Geo. 3, c. 49, s. 1. 


By 21 Geo. 3, c. 49, s. 1, it is enacted that any house, room, or other place 
which shall be opened or used for public entertainment or amusement, or for pub- 
licly debating on any subject whatsoever upon any part of the Lord’s Day, called 
Sunday, and to which persons shall be admitted by the payment of money or by 
tickets sold for money, shall be deemed a disorderly house or place. 

Meetings were held on Sunday evenings in a hall duly registered for that pur- 
pose as a place of religious worship. The proceedings at the meetings consisted 
of the performance of sacred music and the delivery of an address, which was 
sometimes of a religious tendency, sometimes neutral, but never profane. Ad- 
mission to the body of the hall was gratuitous, but tickets were sold and money 
taken for admission to reserved seats. The object of the persons who held the 
meetings was not pecuniary gain, and they honestly intended to introduce religious 
worship, though not according to any established or usual form :— 

Held, that the proceedings at the meetings were not an entertainment or 
gmusement within the act. 

“¢# 


THIS was a case stated for the opinion of the Court without 
piowines, and it set out at length the proceedings at certain meet- 
ings held at St. Martin’s Hall. The substance of the statements 
contained in it sufficiently appears from the judgment of the 
Court. 

The question for the Court was whether on all or any, and which 
of the occasions, when the respective meetings were held, the room 
called St. Martin’s Hall was opened or used for public entertain- 
ments or amusements, or for public debating on any subject what- 
ever, on any part of the Lord’s Day, contrary to 21 Geo. 3, c. 49,s. 1. 


Denman, Q.C. (Rochfort Clarke with him), appeared for the 
plaintiff. 


The defendant appeared in person. 
Cur. adv. vult. 


Nov. 19. The judgment of the Court (Willes and Byles, J.J.) 
was delivered by 

Byes, J. This case was argued at the sitting of the Court 
after last Trinity Term, before my Brother Willes and myself. Its 


novelty and great and general importance induced us to take time 
for deliberation. 
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It is an action brought to recover the sum of 800. as penalties 
incurred by the defendant under the act 21 Geo 3, c. 49, for 
having opened a house of public entertainment or amusement on 
the Lord’s Day, to which the public were admitted on payment of 
money. The case depends on the construction of the act, which 
is intituled “ An act for preventing certain abuses and profanations 
on the Lord’s Day, called Sunday.” The recital of the act is as 
follows :— Whereas certain houses, rooms, or places within the 
cities of London or Westminster, or in the neighbourhood thereof, 
have of late frequently been opened for public entertainment or 
amusement upon the evening of the Lord’s Day, commonly called 
Sunday ; and at other houses, rooms, or places within the said cities, 
or the neighbourhood thereof, under pretence of inquiring into re- 
ligious doctrines and explaining texts of Holy Scripture, debates 
have frequently been held on the evening of the Lord’s Day, con- 
cerning divers texts of Holy Scripture, by persons unlearned and 
incompetent to explain the same, to the corruption of good morals, 
and to the great encouragement of irreligion and profaneness.” Then 
follows the enacting clause (s. 1), upon which the question arises:— 
“That, from and after this present act, any house, room, or other 
place which shall be opened or used for public entertainment or 
amusement, or for publicly debating on any subject whatsoever, upon 
any part of the Lord’s Day, called Sunday, and to which persons 
shall be admitted by the payment of money, or by tickets sold for 
money, shall be deemed a disorderly house or place, and the 
keeper of such house, room, or place shall forfeit the sum of 2002. 
for every day that such house, room, or place shall be opened or 
used as aforesaid on the Lord’s Day, to such person as will sue for 
the same, and be otherwise punishable as the law directs in cases 
of disorderly houses.” The only other part of the act of parliament 
to which it is necessary to call attention is the proviso in s. 8, 
“that nothing in this act contained shall be construed to extend to 
take away, alter, or abridge any of the liberties or immunities to 
which the Protestant subjects of this kingdom are entitled by an 
act made in the 1 Wm. & Mary (c. 18), intituled ‘An Act for 
exempting their Majesties’ Protestant subjects dissenting from the 
Church of England, from the penalties of certain laws.’” 

The case states that a number of gentlemen, in December, 1866, 
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formed an association calling itself an association for the develop- 
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ment of religious feeling, by the elevation and instruction of all Baxten 
persons who should either join the association, or attend at the ee 


services hereafter described. The defendant was president of the 
association; and he duly registered a place called St. Martin’s 
Hall as the place of meeting intended to be used for religious 
worship by the association, under the title of Recreative Re- 
ligionists. This designation was explained at the Bar to refer, not 
to recreation in its ordinary sense, but to the creation of a new 
form of religious worship, by which it was hoped to remedy the 
alleged indifference of the people at large to ordinary religious 
services. 

The services in question, at St. Martin’s Hall, were held on 
Sunday evenings; which hall for this purpose was registered as a 
place of religious worship. These services consisted of pieces of 
sacred music, such as the Stabat Mater, performed on the organ, 
aecorhpanied by other instruments and by a gratuitous choir; but 
there were some paid singers. An address was delivered, always 
instructive, sometimes of a religious tendency, sometimes neutral 
yather than religious, but never aggressively irreligious, and never 
profane. There seems to have been a desire to introduce the 
singing of hymns; and to this end certain hymns were printed 
and circulated among the audience, but they were never sung. 
Some of the hymns could scarcely be called devotional composi- 
tions; but, among the hymns was to be found Addison’s metrical 
paraphrase of the 19th psalm. In most of them were expressed 
sentiments of adoration towards the Supreme Being ; and in all 
of them exhortations to moral duty. There was no public prayer 
or address to the Deity, other than was contained in the musical 
compositions. There was no debating or discussion; nothing 
dramatic or comic, or tending to the corruption of morals, or to 
the encouragement of irreligion or profanity. 

Admission to the body of the hall was gratuitous; but tickets 
were sold, and money taken for admission to reserved seats. The 
object of the promoters of the association was not pecuniary gain: 
on the contrary, the services were carried on at a pecuniary loss to 
themselves, although attended by considerable numbers of the 


public. 
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Few litigants present themselves under circumstances which 
entitle them to greater respect. The plaintiff is honestly en- 
deavouring to stop by this action what he deems a public desecra- 
tion of the Lord’s Day, and only asks judgment for a single 
penalty. The defendant is expending his time and money, as. 
he conceives, for the public benefit. The plaintiff, however, 
contends that the registration of the place of meeting as a place 
for religious worship was a mere colourable attempt to evade the 
effect of the statute 21 Geo. 3,c.49. But this is a question of 
fact; and we are by the terms of the special case to draw in- 
ferences of fact: and we think this imputation on the defendant 
is not well founded, but that the defendant honestly did intend to. 
introduce religious worship, though not according to any estab- 
lished or usual form. 

We have now to determine whether the services at St. Martin’s. 
Hall, so registered, constituted a disorderly house, within the true 
meaning of the statute 21 Geo. 3, c. 49. The precise question 
therefore is, whether the services above described constituted a 
public “entertainment or amusement” within the meaning of the 
statute. 

It is not easy, nor indeed necessary, to define the exact meaning 
of the word “entertainment” in this connection: but perhaps the 
two words “entertainment or amusement” reflect light on each. 
other. Some assistance may possibly be derived from the original 
act 25 Geo. 2, c. 86, which statute speaks of “public dancing, 
music, or other public entertainment of the like kind,” as con- 
stituting a disorderly house. Itis not, however, necessary to express 
any opinion on many questions which might arise, e.g. whether 
meetings for mere instruction be within the statute; whether, for 
instance, a lecture on the higher branches of the pure mathematics 
would be an “entertainment” within the statute. But, whatever 
the true definition of the expression “entertainment or amusement” 
may be, we think it quite clear that meetings for religious worship 
are not within the act. It is not essential to such protected 
religious worship that it should be in accordance with the religion 
of the State, or even with the general religion of the nation. The 
worship of Jews, who deny the Christian Revelation entirely, and 
of Mahomedans, who supersede it (some millions of whom are now 
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our fellow-subjects), would not be within the statute, if any of 


their festivals happened to fall on the Lord’s Day, and persons ~ 


were admitted partly gratuitously and partly by tickets, as in the 
case under consideration. Indeed, Jews are now placed on the 
footing of Protestant Dissenters. 

The plaintiff may consider the worship to be of a dangerous 
tendency, or the religious element introduced to be so scanty and 
shadowy as to be altogether inadequate to meet the urgent 
necessities or satisfy the religious instincts of human nature: but 
these are inquiries into which we, it is plain, cannot enter. 

Some stress was laid on the fact that the words sung were often 
in the Latin language only, and that the principal attraction was 
the music. But, if this objection prevailed, it is easy to see that 
it would have a more extensive application than the plaintiff 
contemplated. 

The discourses delivered were intended to be instructive. It is 
tfue that occasionally a diverting incident or passage was intro- 
duced. But it must be remembered that the greatest preachers of 
the English Church,-such as Bishop Latimer or Dr. South, have 
not hesitated to do the same, when the subject required it, or 
perhaps when it became necessary to sustain attention. 

It is sufficient to say that in our opinion a place duly and 
honestly registered as a place of public worship, in which no 
music but sacred music is performed or sung, where nothing 
dramatic is introduced, where the discourses delivered are intended. 
to be instructive, and contain nothing hostile to religion, where 
the objects of the promoters may be either to advance their own 
views of religion, or, as they allege, “to make science the hand- 
maid of religion,” is not “used for public entertainment or amuse- 
ment” within the statute. 

Our opinion being that the case does not fall within the enacting 
clause, it is only necessary to observe on the proviso in s. 8, that 
the fact of payment being made for the reserved seats, the doors 
being open, does not deprive the defendant of the protection of 
the Toleration Act: see 1 Wm. & Mary, sess. 1, c. 18. 

We are duly sensible of the inestimable value and importance 
to the whole nation of the statutes passed to prevent the desecra- 
tion of the Lord’s Day: but we think we should unduly stretch 
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1868 a penal enactment, if we applied the statute of 21 Geo. 3, c. 49, 
“Baxter to the case now under consideration. 


LANGLEY. J udgment for the defendant. 
Attorneys for plaintiff: Baater, Rose, & Norton. 
The defendant in person. 


Nov. 19. VISCOUNT TORRINGTON v. LOWE. 
a of Shares—Regulations of the Stock-Exchange—Indemnity against Calls. 


The plaintiff, the registered holder of shares in a joint-stock company, on the 
10th of May, 1866, through his broker, sold on the Stock-Exchange twenty of 
them to one Paine (a jobber) for the scttling-day, the 15th of May. The de- 
fendant, on the 2nd of May, through his broker, bought of Paine twenty shares 
in the same company for the same account; and, on the day before the settling- 
day, his broker, having learnt from Paine that the plaintiff’s broker was to supply 
the twenty shares so purchased by him, instructed Paine to give the name of 
Cotton as the transferee. A transfer into the name of Cotton was prepared 
according to the custom of the Stock-Exchange, and duly executed by the plaintiff 
and by Cotton. Cotton neither paid nor agreed to pay the defendant any sum in 
respect of the shares; and, although there was no agreement as to the terms on 
which the defendant was to make use of the name of Cotton, the former had 
authority to have the shares transferred into the name of Cotton as his nominee. 

A petition for winding up the company having been afterwards presented, the 
liquidators refused to register the transfer, and placed the plaintiff on the list of 
contributories, and he was consequently obliged to pay certain calls :— 

Heid, that the plaintiff was not entitled to be indemnified by the defendant 
against such calls, 


SPECIAL case in an action brought by the plaintiff to recover 
from the defendant 1007. and interest, for a call made by the 
liquidators of the Imperial Mercantile Credit Association, Limited, 
on shares in the association alleged to have been sold by the plain- 
tiff to the defendant. 

1. The Imperial Mercantile Association, Limited, was incor- 
porated under The Companies Act, 1862 (25 & 26 Vict. c. 89), 
and registered on the 24th of June, 1864. 

2. In the months of February and March, 1866, the plaintiff 
purchased and had transferred to him 120 shares in the association, 
on which 5/. each had been paid. After he became such owner, 
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a call of 5/. per share was made; and the plaintiff paid that sum 
on each of his 120 shares. 

3. On the 10th of May, 1866, the plaintiff, being desirous of 
disposing of his shares, instructed his stock-brokers, Lawrence, 
Son, & Pearce, to sell them on the London Stock-Exchange, in the 
ordinary way, at the current price of the day. Accordingly, the 
brokers sold the plaintiffs 120 shares on that day to different 
jobbers on the Stock-Exchange. The following is a copy of the 
sold-note handed to the plaintiff by his brokers :— 


“7, Angel Court, London, 10th May, 1866. 
“Sold for Right Hon. Viscount Torrington 120 Imperial Mer- 
eantile Credit shares, 10/7. paid, 
viz. 20 to L. Paine. 
50 to J. Paine. 
00 to W. Morris. 
@ “For 15th instant, @ 83 dis. 1501. 


“¥ 


“ Lawrence, Son, & Pearce.” 


_, Such sales were made in the ordinary course of business, for the 
“next settling-day, May 15. The names of L. Paine and J. Paine 
and W. Morris in the sold-note are the names of the jobbers 
above referred to. Although the names of the jobbers are there 
inserted, this is not in pursuance of any invariable practice. 

4. On the 2nd of May, the defendant instructed his brokers, 
Spencer & Norton, to purchase on the Stock-lxchange, for the 
same account, viz. the 15th of May, twenty shares in the same 
association ; and they did accordingly on that day purchase from 
L. Paine twenty shares, and forwarded to the defendant a bought- 
note, of which the following is.a copy :— 


«22, Throgmorton Street, May 2nd, 1866. 
“ Bought for and on account of John Lowe 20 Imperial Mercan- 


tile Credit, @ 54 dis. 102. paid . : ? : eo Oe SU 
Commission . ; : or 0) 
£98 apd 0) 


“ Spencer & Norton, brokers.” aes 


The defendant never had any transaction with the plaintiff 
except as appears by this case ; nor was he aware at the time of 
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1868 the above purchase who would be the real seller of the shares to 
“Tonmineron Lim. Spencer & Norton on the 2nd of May purchased for the de- 
ae fendant and other persons, in manner aforesaid, but from other 
jobbers, other shares in the same association, for the same account, 

viz. 15th of May, 1866. 

5. In the regular course of business, and according to the rules 
and established custom of the Stock-Exchange, it would be the 
duty of the jobbers on the Stock-Exchange, some day before the 
settling-day, to settle accounts with the purchasing and selling 
brokers, and then the purchasing broker on the day before the 
settling-day gives to the selling broker, through the jobber, the 
name and description of the transferee, to fill into the transfer ; 
and, accordingly, Spencer & Norton, on the 14th of May, having 
ascertained then for the first time from L. Paine that Lawrence, 
Son, & Pearce were to supply twenty of the shares purchased by 
them, instructed him to give to Lawrence, Son, & Pearce the name 
of one Charles Cotton as the transferee of twenty of the shares 
so purchased by them. 

6. A transfer into the name of Cotton was then prepared, in pur- 
suance of the aforesaid instructions, in fulfilment of one of the 
contracts so entered into, by Spencer & Norton, on behalf of the 
defendant, as stated in paragraph 4: but the fact of the plaintiff 
being a transferor of twenty shares, in fulfilment of one of these 
contracts, was the act of the brokers and jobbers only, without the 
previous knowledge of either of the parties to the action, and was 
done in accordance with the established custom of the Stock-Ex- 
change. 

7. The transfer was duly executed by both parties, in the proper 
form prescribed by the articles of association. The following is a 
copy of the transfer :— 

“J, the Right Hon. George Byng, Viscount Torrington, of &e., 
in consideration of 50/. paid to me by Charles Cotton, of &¢., do 
hereby bargain, sell, assign, and transfer to the said Charles Cotton 
20 shares, numbered 59336 @ 59345, 12161 @ 12170, of and in 
the undertaking called the Imperial Mercantile Credit Association, 
Limited, to hold unto the said Charles Cotton, his executors, &c., 
subject to the several conditions on which I held the same imme- 
diately before the execution hereof: And I the said Charles Cotton 
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do hereby agree to accept and take the said shares, subject to the 
conditions aforesaid.” 

8. In exchange for the certificates of the twenty shares and the 
transfer which was duly executed by the plaintiff and Cotton, 
Spencer & Norton paid to the plaintiff's brokers the price at 
which the shares had been sold by the plaintiff’s brokers, who 
duly accounted to the plaintiff for the same. There was a rapid 
fall in the value of the shares between the 2nd and 14th days of 
May. The price on the 14th of May was 104 to 94 discount. 

11. Cotton has neither paid nor agreed to pay to the defendant 
any sum of money in respect of the said shares; and, although 
there was no agreement or undertaking as to the terms on which 
the defendant was to make use of the name of Cotton, yet the de- 
fendant had authority to have the shares transferred into the name 
of Cotton as the nominee of the defendant. 

12. On the 12th of May, 1866, a petition was presented to the 

Court of Chancery praying that the association might be wound up 
compulsorily. 
_, On the 14th of May, another like petition was presented. On 
‘the 15th of May, both these petitions were advertised in the 
London Gazette. A third similar petition was presented on May 
23rd; and on the 28th of May, the association, by resolution duly 
confirmed at a meeting held on the 14th of June, resolved to wind 
up voluntarily. On the 25th of June, his honour V.C. Wood 
made an order that the voluntary winding-up should be continued 
under the supervision of the Court ; and such winding-up has since 
continued. 

13. The transfer and certificates of the plaintiff's twenty shares 
were duly carried by Spencer & Norton on the 22nd of June, 1866, 
into the office of the association, where they still remain. The 
liquidators declined to register the transfer; and consequently the 
plaintiff's name was included in the list of contributories in respect 
of the said twenty shares. The plaintiff's solicitors thereupon gave 
notice to Cotton that steps would be taken to place him upon the 
list of contributories. At this time neither the plaintiff nor his 
solicitors had any knowledge of the defendant. 

14. The plaintiff failing to have the name of Cotton substituted 
for his own, was finally settled upon the list of contributories in 
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_Tespect of the said shares; and he became liable to pay such calls 
as were made thereon. 

15. On the 31st of August, 1866, the liquidators made a call of 
51. per share on each of the said twenty shares; and the plaintiff 
on the 6th of December, 1866, paid 1002., the amount of the call, 
and 27. 0s. 4d. for interest thereon, according to the articles of asso- 
ciation. : 

16. Cotton has not repaid the plaintiff the said call or interest ; 
and the defendant has refused to pay the said amount, or any part 
thereof, or to indemnify the plaintiff against the same. 

17. The pleadings were not appended to the case, the parties 
having agreed that the Court should decide the question of liability, 
and might draw inferences of fact. 

The question for the opinion of the Court was, whether, on the 
above state of facts, the plaintiff was entitled to be indemnified by 
the defendant against the amount of the said call and interest so 
paid by him as aforesaid. 


Philbrick (Sir J. B. Karslake, A. G., with him), for the plaintiff. 
The facts disclose a contract between the plaintiff and the de- 
fendant through Cotton his agent, according to Grissell vy. Bris- 
towe. (1) 

[Brert, J. Can you apply the doctrine of undisclosed principal 
to the case of a deed ?| 

There is no direct authority on the point: but it is difficult to 
see why the principle of Higgins v. Senior (2) should not be ap- 
plied to the case of a deed. 

The contract as described in par. 9 of the special case, and 
explained by the usage of the Stock-Exchange, was a contract for 
the sale by the plaintiff to the defendant of these twenty shares, 
and the execution of the transfer by Cotton was only a mode of 
carrying it out. It may be that the defendant could not be sued 
on the deed executed by Cotton : but it is not necessary to rely on 
that as the contract between these parties: nor is it any answer to 
say that the defendant’s nominee has also entered into a contract 
which, according to Sheppard v. Murphy (8), before the Irish Court 


(1) Law Rep.3C.P.112. Reversed (3) 16 W. R. 948; overruling the 


in Ex. Ch., post, p, 36. decree of the Vice-Chancellor, Irish 
(2) 8M. & W. 834. Rep, 1 Eq. 490, 


VOLPE] MICH. TERM, XXXII VIOT. 


of Appeal in Equity, might be enforced against him in equity even 
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ol 


though he had not executed the transfer. The 11th paragraph of Topricron 


the case shews that Cotton was in reality not a substantial party 
to the transaction. 

Arundel Rogers (M’Kellar with him), contra. This case is not 
governed by Grissell v. Bristowe.(1) There, the action was brought 
by the original seller of the shares against the jobber, his imme- 
diate vendee, and no transfer had been executed by the ultimate 
nominee. Here, the action is by the seller against an intermediate 
buyer, the transfer to his nominee having been duly executed by 
both transferor and transferee. There never was any contract in 
fact between the plaintiff and the defendant. All that the defend- 
ant did was, to buy shares in the ordinary way, of a jobber on the 
Stock-Exchange,—not specific shares,—and to sell them again, 
giving the name of a transferee, which was accepted by the trans- 
feror. Upon the authority of all the cases, therefore, as soon as 
fie Kad cémplied with the usages of the Stock-Exchange, his lia- 
bility, if any ever existed, ceased: Shaw v. Fisher (2); Cruse v. 
Paine. (3) If the plaintiff could shew fraud or mistake in the 
‘transfer to Cotton, possibly he might have a remedy in equity. 
But there clearly is no such privity of contract between these 
parties as will enable the plaintiff to sustain this action. 

Philbrick, in reply. There is abundant evidence on the face 
of the case to shew a privity between the plaintiff and the defen- 
dant, according to the usages of the Stock-Exchange. Cotton 
was in equity a mere trustee for the defendant; and the exe- 
cution of the transfer by Cotton did not absolve the defendant, 
as the real principal in the transaction, from his liability to 
indemnify the plaintiff against calls. He referred to Paine v. 
Hutchinson (4); Cruse y. Paine (3); Hawkins vy. Maltby (5); and 
Evans v. Wood. (6) 


Bovit, C.J. The original contract of Lord Torrington was one 
which he made through his brokers to sell twenty shares on the 
10th of May, 1866, to be completed on the account day, viz. 

(1) Law Rep.3C. P.112. Reversed (4) Law Rep. 3 Eq, 257; on appeal, 
in Ex. Ch., post, p. 36. Law Rep. 3 Ch, App. 388. 


(2) 5D. M. & G. 596. (5) Law Rep. 4 Eq. 572. 
(8) Law Rep. 6 Eq. 641. (6) Law Rep, 5 Eq. 9. 


v. 
Lower. 


32 


1868 


TORRINGTON 


v 
Lowe. 


COURT OF COMMON PLEAS. (alsa. 


the 15th. The price at which Lord Torrington sold to Paine was 
82 discount, which would be 25s. per share. The contract had to 
be performed by Paine; and he carried it ‘out according to the 
usages of the Stock-Exchange, which are not dissimilar to the 
practices of. other branches of commerce. The usages of the 
Stock-Exchange have not been found to lead to any practical in- 
convenience. The buyer may sell again before the account-day, 
and require the person from whom he has bought the shares to 
transfer them to his vendee. In the present case, Paine had con- 
tracted to sell twenty shares to the defendant, Lowe, on the 2nd 
of May, for the same account, but not the identical shares which 
he had bought from Lord Torrington, and at a different price. 
Paine was the only person responsible to Lord Torrington ; and, in 
order to perform his contract with him, by arrangement with Lowe’s 
brokers, when it became necessary to give the name of a transferee, 
the name of Cotton was given. Lord Torrington, through his 
brokers, accepted the name so given, and according to the ordinary 
course of business a transfer of the shares to Cotton was duly pre- 
pared and was executed both by Lord Torrington and by Cotton. 
All this was done for the purpose of carrying out the contract 
entered into by Paine with Lord Torrington ; and thus Paine’s lia- 
bility to Lord Torrington, and his authority to bind Lowe, were 
equally at an end. It was insisted that there arose out of these 
transactions a contract between Lord Torrington and Lowe. But 
it seems to me to be quite clear that these two contracts between 
Lord Torrington and Paine on the one hand, and between Paine 
and Loewe on the other, made at different times and at different 
prices, cannot be connected together merely because one of the 
parties was a party to both contracts. Having executed a deed 
inter partes, whereby he transferred the shares to Cotton, Lord Tor- 
rington discharged Paine, and beyond all dispute Cotton became 
liable to accept the shares and to perform all the obligations of the 
original contract in respect of them. And if Paine was discharged, 
Lowe was equally discharged, even if there ever was a contract 
between him and Lord Torrington, which I think there was not. 
It is said that the transfer was executed by Cotton as agent for 
Lowe. But, even if that had been so, you cannot sue a principal 
on a deed to which he is no party. That is the rule at law; and 
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the case of Cox v. Bishop (1) seems to shew that Lowe, even if 
equitably interested, would not be liable. There, a mining lease 
contained a covenant by the lessee not to assign without the consent 
of the lessor. The lessee made an agreement with three other 
persons to give up his right in the term to them, and to execute all 
necessary deeds to carry the arrangement into effect, and that in 
the meantime the agreement should be of the same force as if 
such deeds had been executed. No consent of the lessor had been 
obtained, nor were any such deeds executed. The three entered 
into possession and worked the mines, and after a time the three 
assigned all their interest in the mines and other property com- 
prised in the lease to a-man of straw. It was held by the Lords 
Justices, overruling the decision of the Master of the Rolls (Sir J. 
Romilly), that the three, being mere equitable assignees of the 
- lease, were not liable to the lessor for the rents and covenants in 
the original lease for the time they were in possession of the pro- 
perty demised. That seems to be an authority that Lord Torring- 
ton would have no remedy even in equity against Lowe. The cases 
which were referred to in the course of the argument are all 
Plainly distinguishable. The case most pressed on the part of the 
plaintiff was Sheppard v. Murphy. (2) At first, J was under the 
impression that that case arose between the original buyer and the 
original seller; but, upon examination, it appears to be in sub- 
stance this :—Sheppard had sold shares in Overend, Gurney, & Co., 
to one Kennedy, a share-dealer and member of the Stock-Exchange, 
and Kennedy sold an equal number of the same description of 
shares to Murphy, the respective sales being on different days and 
at different prices. Murphy’s name was passed to Sheppard as 
that of the person to whom the shares were to be transferred ; and 
accordingly Sheppard executed a transfer deed which, with the 
share certificates, was handed to Murphy’s brokers, who paid the 
price. Murphy having failed to execute or register the transfer, 
Sheppard was compelled to pay a call on the shares. In a suit for 
specific performance and indemnity by Sheppard against Murphy, 
the Lords Justices, overruling the decision of Chatterton, V.C., 
held that Murphy was liable, although he had not executed the 


(1) 26 L. J. (Ch.) 389. 
(2) Irish Rep. 1 Eq. 490; on appeal, 16 W. R. 948, 
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1868 transfer. ‘The ground upon which Murphy was held liable was, 

“Torrincron that he had caused his name to be given as the purchaser, and had 

Lowe, accepted the transfer and paid for the shares, and so agreed to 

execute the deed, and therefore came within that principle of equity 

which assumes that to be done which ought to bedone. If Murphy 

had executed the transfer, there could have been no doubt. But, 

what obligation was there upon Lowe to accept and execute a 

transfer from Lord Torrington? If any obligation, either at law 

or in equity, could be imposed on Lowe, with equal justice Paine 

might be said to be liable. But I have failed fo discover any con- 

tract between Lord Torrington and Lowe, either by the rules of law 

or the usages of the Stock-Exchange. A name has been given in 

the ordinary course, and a transfer has been made to and executed 

by the person named. The transaction is therefore closed. Our 
judgment must be for the defendant. 


Bytes, J. I am of the same opinion. It seems to me to be 
quite plain that there was no contract even by Paine, the jobber, 
upon which an action would lie against him. He enters into a 
contract to find a man who will consent to be the transferee of the 
shares and to take upon himself all the responsibilities which 
attach to that character. Here, Cotton was that man. Both 
parties to that contract have executed the deed. The seller clearly 
can have no recourse after that to the jobber. But, here, it is 
sought to go behind the jobber and affect his principal. That 
cannot be done. There is no identification either of the parties or 
the shares. 


Keatine, J. Iam of the same opinion. There is no privity of 
contract between Lord Torrington and Lowe. The original con- 
tract of sale by Lord Torrington was to Paine. In pursuance of 
the usage of the Stock-Exchange, Paine at the proper time gave 
the name of Cotton as the purchaser of the shares. It is unneces- 
sary to stop to consider whether or not Lord Torrington was bound 
to accept Cotton as transferee. He did accept him; and executed 
under seal a transfer to him, which transfer Cotton also executed. 
Mr. Philbrick felt the difficulty which that imposed upon him; 
and he sought to evade it by endeavouring to shew that Cotton 
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was a mere agent, Lowe being the real principal. But, the instru- 
ment being under seal, he was precluded from that argument. 
There seems to me to be no ground for the suggestion that Cotton’s 
execution of the deed was an execution by Lowe. Cotton did not 
profess to execute the transfer as Lowe’s agent; but on his own 
behalf, as principal. All that Lowe undertook by his contract 
with Paine was, to give a name. He gave a name; and that name 
was accepted. I cannot help seeing that the result is oppressive 
to Lord Torrington, who finds himself to have transferred his 
shares to a person who is not ‘a desirable shareholder. But it 
seems to me to be quite clear that there was no contract between 
Lord Torrington and Lowe upon which an action can be sustained. 


Brett, J. The only action, as it seems. to me, if any, which 
Lord Torrington could have against Lowe would be on the implied 
contract of indemnity arising out of a contract of bargain and sale. 
The, question is when and with whom such a contract was made. 
Now, the first contract was by Lord Torrington with Paine, the 
jobber. By that contract Lord Torrington probably undertook 
to accept a name to whom the shares were to be transferred. The 
only name which was given to Lord Torrington was that of Cotton. 
To fix Lowe with any privity, Lord Torrington would have to 
shew that Cotton’s name was given by his procurement or consent. 
Ultimately, however, the contract, whatever it was, resulted in the 
execution of a transfer under seal by Lord Torrington to Cotton, 
—under the seal of both. So far, therefore, as concerns Lord 
Torrington, the transaction results in a contract of bargain and 
sale with Cotton. He now undertakes to shew that that contract 
was in reality made with Lowe, by shewing that Cotton was Lowe’s 
agent. But I think that, where a contract has been made by a 
deed inter partes, one of the parties to that deed is not at liberty 
to shew that the other executed it for an undisclosed principal. 
But I doubt whether Lowe ever was the principal of Cotton in 
this transaction. The contract which Lowe entered into with 
Paine was, to accept the shares and pay the price on the settling- 
day, or in the interim to give him the name of a competent trans- 
feree. Within the proper time Lowe did give the name of Cotton, 
with Cotton’s consent, not as representing himself, but as one who 
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would take upon himself all the obligations of Lowe’s contract 
with Paine. And, when Cotton.accepted and executed the transfer 
tendered to him on the part of Lord Torrington, he did so on his 
own behalf, and not on behalf of Lowe. 


Judgment for the defendant. 


Attorneys for plaintiff: Fearon, Clabon, & Fearon. 
Attorney for defendant: C. F. Mayhew. 


(IN THE EXCHEQUER CHAMBER.} 


GRISSELL v. BRISTOWE anp ANOTHER, 


Usage of the Stock-Eachange—Persons employing Brokers to buy and sell 
thereon—Principal and Agent. 


The usage of the Stock-Exchange is that in transactions between members of 
it there is an implied understanding that, on the purchase of stock or shares, the 
buying jobber shall be at liberty by a given day, called the ‘‘ name day,” to sub- 
stitute another person as buyer, and so relieve himself from further liability on 
the contract, provided such substituted person be one to whom the original seller 
cannot reasonably except, and that such person accept a transfer of the stock or: 
shares, and pay to the original seller the price :— 

Held,—reversing the judgment of the Court of Common Pleas—a reasonable 
usage; as a usage founded on the general convenience of all persons engaged in a 
particular department of business, cannot, as regards such persons, be said to be- 
unreasonable. 

The plaintiff, the holder of shares in a company called Overend, Gurney, & Co.,. 
through a broker, sold them to the defendants, jobbers on the Stock-Exchange. 
After various sub-sales, the names of four persons were given to the plaintiff’s- 
broker as the persons to whom the shares were to be transferred. The plaintiff’s 
broker thereupon prepared four transfers to those persons, and the plaintiff executed 
them, and the broker delivered them with the shares to the brokers of the pro- 
posed transferees, who thereupon accepted the shares, and paid the price to the 
plaintiff’s broker. The transferees not having executed the transfers, or caused: 
them to be registered, the plaintiff remained the registered holder of the shares, 
and was compelled to pay calls thereon. In an action against the defendants, 
claiming an indemnity against calls :— 

Held,—reversing the judgment of the Court of Common Pleas, — that the 
contract, as interpreted by the usage of the Stock-Exchange, was, that the defend— 
ants, the first buyers, were to be at liberty to transfer the contract, with all its 
rights and obligations, to any sufficient buyers who would take it upon them with 
all its incidents; and that as the plaintiff had transferred the shares to the 
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defendants’ nominees, and the latter had accepted and paid for them, though they 
had not executed or registered the transfers. the defendants were released from 
all further liability on their contract to the plaintiff. 


Error from a decision of the Court of Common Pleas. (1) 


Mellish, Q.C. (Sir J. B. Karslake, A. G., and Macnamara with 
him), for the plaintiffs in error (defendants below). The question 
is whether a jobber on the Stock-Exchange who in the ordinary 
course of business has purchased shares in a joint-stock company, 
.and has duly procured a nominee who has taken and paid for the 
shares, and to whom the original seller has transferred them, Lut 
who has not registered himself as the holder of them, is under 
any implied liability to indemnify the seller against the payment of 
subsequent calls upon such shares. The business of a jobber is 
defined in the judgment of Byles, J., in the Court below. (2) On 
being applied to by the broker, being ignorant whether the latter 
is a buyer Or a seller, the jobber gives two prices, one at which he 
is prepared to buy, the other at which he is prepared to sell; the 
difference between them being usually very small. There are two 
settling days in each month, which are called “account days,” the 
day preceding the account day being called the “name day.” 
Within the fortnight many persons may have entered into contracts 
with the jobber for the same description of stock or shares, some 
to buy, others to sell, and others again both to buy and to sell, and 
it may be all at different prices: and with all these the jobber has 
to settle on the account day, receiving differences from some, and 
paying them to others, according to the fluctuations of the market. 
In the case of shares in a joint-stock company, the broker of the 
buyer who is bound to take delivery of the shares,—the ultimate 
nominee,—issues a ticket on the name day, containing the name 
and description of his client, and the price, and his own name and 
address; and, before 12 o’clock on that day, he hands it to the 
jobber from whom he has purchased, and he passes it on to some 
one from whom he has bought similar shares; and so it goes on 
through the whole series of transactions, until the jobber who has 
bought from the first seller hands it over to the broker of that 
seller. The broker then draws the contract of transfer in a printed 


(1) Law Rep. 3 C. P. 112. (2) Law Rep. 3 C. P. at p. 137. 
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form, inserting therein the name of the transferor and the price 
which the transferee is to pay settling the differences with the 
other parties; his clients then execute it, ‘and the broker then 
hands over the transfer and the certificates for the shares to the 
transferee, in exchange for the price. By the rules of the Stock- 
Exchange, ten days are allowed to the original seller for inquiry as 
to the bona fides of the transaction and the solvency of the nomi- 
nee; after which the business is closed. 

In this particular case, during the current account Barry & Co., 
the plaintiff’s brokers, had bought of Messrs. Bristowe more Overend 
Guiney shares than they had sold to them, and therefore, instead 
of each going through the ceremony of issuing or passing tickets, 
the purchases and sales were, according to the usage of the Stock- 
Exchange, set off against each other, and the balance only passed ; 
and so the brokers of the plaintiff were the persons who nominated 
the ultimate purchaser of the shares in question: but that makes no 
substantial distinction in the legal result. The real question is, at 
what stage of this process is the jobber discharged from the liability 
arising out of his contract? The result of the judgment of the 
majority of the Court of Common Pleas is, that, until the transfer is 
executed by the transferee, there is no privity between him and the 
transferor, the original seller. But they seem to have overlooked 
the fact that the transferee is the person who issues the ticket. 
The transferee says, in effect, if you (the seller) will transfer and 
deliver the shares to me, I will pay the price, and accept all the 
obligations of a holder in respect of them. When the first seller 
has acted upon that by inserting his name in the transfer, and 
delivering it with the shares to the ultimate buyer's agent, how can 
it be said that no privity of contract is established between those 
two persons? It cannot be contended that the jobber is released 
before the transferee becomes liable; but, the moment the lia- 
bility of the latter is ascertained, the former must of necessity be 
discharged. Both cannot be liable at the same time. 

If A. sells to B., and B. to C., there is nothing unreasonable or 
illegal in an agreement between them that the transfer shall be 
made immediately from A. to C.? That is the substance of the 
custom as stated in this special case. It was part of the original 
bargain that the settlement should so take place. The Court 
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below seem to assume (1) that, until the transfers were executed 
by the transferees, there could be no complete contract between 
them and the plaintiff. That, however, is a fallacy. The first 
count of the declaration admits that the transfers were executed 
by the plaintiff, and delivered to the defendants’ nominees; and 
the breach alleged is that they did not cause them to be registered. 
It is true, the Court is to decide this case irrespectively of the 
pleadings. But, if there be any ambiguity in the facts, the state- 
ments or admissions in the pleadings are not unimportant. 

Where a plaintiff sues upon a contract made by his agent, he 
must take it with all its conditions. If it be a contract subject 
to the usages of a particular market, he is bound by those usages, 
whether he was aware of them or not, and whether they are reason- 
able or not. Here, the parties making the bargain were both 
members of the Stock-Exchange: consequently, the bargain must 
be assumed to have been made subject to all the usages which 
re@iflate the transactions of that body. Its rules are made part 
of the case. [He referred particularly to the following rules,— 
49, 61, 81; 87, 96, 98.] 

There are numerous cases to shew that a Court of Equity would 
compel specific performance of a contract such as this in reality is, 
viz. a contract for a sale to A., with a superadded contract to con- 
vey to a person who should be named by A. according to the 
usages of the Stock-Exchange: see Walker v. Bartlett (2); Shaw 
v. Fisher (3); Hawkins vy. Maltby (4); Evans v. Wood (5); Paine v. 
Hutchinson (6); Sheppard v. Murphy (7); Hodgkinson v. Kelly (8), 
and especially the judgment of Lord Justice Christian in Sheppard 
v. Murphy. (9) 

Brown, Q.C. (Lanyon with him), for the plaintiff below. Through- 
out the argument in the Court below, and in the judgment pro- 
nounced by the majority of the Court, not a word appears to indi- 


(1) Law Rep. 3 C. P. at p. 183. (5) Law Rep. 5 Eq. 9. 
(2) 17 C. B. 446; 25 L. J. (C.P.) (6) Law Rep. 3 Eq. 257; on appeal, 
156; 18C. B, 845; 25 L. J. (C.P.) Law Rep. 3 Ch, App. 388. 


263. (7) Irish Rep. 1 Eq. 490; on appeal, 
(3) 1 Jur. (N.S.) 971; on appeal, 5 16 W.R. 948. 
D. M. & G. 596. (8) 16 W. R. 1078, 


(4) Law Rep, 4 Eq. 572; on appeal, CONIG Wa hat p. 955. 
Law Rep. 3 Ch. App. 188. 
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cate the point which has now been urged on behalf of the defend- 
ants. The argument proceeded entirely upon the reasonableness 
of the alleged usage of the Stock-Exchange to discharge the job- 
ber on his giving the name of a transferee, whether the transfer is 
executed or not. One can well understand that the jobber is not 
bound personally, provided he produces a bona fide nominee, who 
executes the transfer, and so takes upon himself the obligations 
which attach upon a holder of shares. But it lies on the defend- 
ants to shew that they have substituted some one else who has 
taken upon himself the duty which they contracted to perform. 
In the judgment of the Court below, at p. 133, they say: “ Unless 
the transfers were executed or accepted by the transferees, there 
would, in our opinion, be no liability on their part to indemnify 
the plaintiff. Where transfers of this description have been exe- 
cuted or accepted by the transferees, they are, no doubt, respon- 
sible, and liable to indemnify the vendor or transferor, as was 
decided by the Master of the Rolls in the case of Evans v. Wood (1), 
and by the Lord Chancellor in Hawkins v. Maltby. (2) But, in the 
present case, although one transfer of five shares was accepted, and 
the transferee has repaid the plaintiff the amount of the call upon 
those five shares, yet the other transfers of the seventy-five shares 
do not appear to have been either executed or accepted by the 
transferees; and, under those circumstances, there would be no 
liability on their part to indemnify the plaintiff against the call on 
those shares.” 

[At this stage of the argument, the Court desired to be informed 
whether they were to assume that the four persons to whom the 
transfers were executed (whose names did not appear in the special 
case,) were persons who had bona fide entered into binding con- 
tracts with the plaintiff, or were merely names given to the plain- 
tiffs brokers; and whether they were to assume that, in paying 
the price of the shares, the brokers who paid it were acting for 
and dealing with the money of their clients, the transferees. 

On the following morning it was stated that, as to forty of the 
shares, they had been purchased by Messrs. Mullens & Co., the 
goverument brokers, for certain brokers in Dublin, who had for- 


(1) Law Rep, 5 Eq. 9. 
(2) Law Rep, 4 Eq. 572; on appeal, Law Rep. 8 Ch. App. 188. 
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warded them the price and the name and address of their buyer; 
that, as to other twenty of them, they had been purchased for one 
Partridge, who had paid the money under protest, his brokers 
having (as he alleged) bought for the wrong account; and that, as 
to the remaining fifteen, there had not been time to obtain the 
desired information. ] 

Assuming that what the brokers did was done with the authority 
of the transferees, and that that amounted to an acceptance of the 
transfers, still it did not put an end to the original contract be- 
tween the plaintiff and his immediate vendees. The liability of 
the latter to indemnify the plaintiff continued, upon the rules and 
the decided cases, until the transfers were executed by the trans- 
ferees. It may be conceded that the usage does not extend beyond 
that. 

[Cocxpurn, C.J. The plaintiff might have objected to the 
nominees, if if he had any ground for so doing. But, having adopted 
the transaction, and executed the transfers, handed over the certi- 
ficates, and received the money, can he afterwards resort to the 
original vendees?] — 

- ‘The handing over the shares was merely a performance of the 
original contract ; there was no new implied contract arising from 
that. An action at law cannot be maintained by the original seller 
against the ultimate transferee: Sayles v. Blane.(1) It is not reason- 
able that the seller of shares should be deprived of his remedy 
against his immediate buyer, and turned over to a supposed remedy 
either at law or in equity against persons of whom he never heard 
before, and of whom he knows nothing? The sub-purchasers could 
not by the articles of association of the company register the 
transfers until they had executed them: and the rules of the 
Stock-Exchange (79, 84 90) shew that the liability of the original 
purchaser continues where the ultimate transferees make default, 
or until some new contract is entered into between the original 
seller and the ultimate purchaser. 

The following cases were referred to and commented upon :— 


Hawkins v. Maltby (2); Evans v. Wood (3); Ooles v. Bristow (4) ; 


(1) 14 Q. B, 205. (3) Law Rep. 5 Kq. 9. 
(2) Law Rep. 4 Eq. 572 ; on appeal, (4) Law Rep. 6 Eq. 149; reversed 
Law Rep. 8 Ch. App. 188. on appeal, Law Rep. 4 Ch. App. 3. 
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Sheppard v. Murphy (1); Hodgkinson v. Kelly (2); Viscount Tor- 
rington v. Lowe. (3) * 
Mellish, Q.C., was not called upon to reply. 
Cur. adv. vult. 


Cocxzsurn, C.J. This is an action founded on an implied agree- 
ment by the defendants that, on the sale by the plaintiff to them, or 
to such other person or persons as they should name, of certain shares 
in the incorporated joint-stock company of Overend, Gurney, & Co., 
Limited, and the transfer of such shares to them or their nominees, 
they or such nominees would accept the same, ahd cause them to 
be registered in the names of the defendants or of such nominees, 
as the owner or owners of the shares. The shares having been 
transferred to the nominees of the defendants, but such nominees 
having omitted to execute the transfers or to cause themselves to 
be registered as the owners, and the plaintiff, thus remaining the 
registered holder of the shares, having been compelled to pay a 
call since made, he now brings his action against the defendants 
to be indemnified in respect of the payment so made. ‘The de- 
fendants deny having entered into any such implied agreement, 
and deny their liability in respect of it. 

The case is of considerable importance as regards dealings on the 
Stock-Exchange on the sale of stocks and shares: but, when the 
facts are duly appreciated and seen in their true light, the case 
does not appear to us to present any serious difficulty. 

The facts essential to the decision of the case may be briefly 
stated. The plaintiff, being the owner of eighty shares in the 
incorporated company of Overend, Gurney, & Co., Limited, em- 
ployed Barry & Co., stock-brokers on the Stock-Exchange, to effect 
a sale of the shares. Barry & Co. sold the shares on the Stock- 
Exchange to the defendants, who are what are there called jobbers, 
that is to say, persons who buy stock and shares on the Stock- 
Exchange, not for the purpose of investment or of speculation, but 
for that of immediate sale at a slight advance of price to persons 
wanting to buy, making a profit by what is termed the turn of the 
market. It is the practice of the Stock-Exchange for jobbers, on 


(1) Irish Rep. 1 Eq. 490; on appeal, (2) 16 W. R, 1078. 
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the re-sale of stock or shares bought by them, to give the name of 
the party from whom, together with the price at which, they have 
bought, to the brokers of the parties buying from them, on a ticket 
used for that purpose. When the time for completing the pur- 
chase with the original seller arrives, the broker of any sub-vendee 
hands the tickct, on which he has inserted the name of such sub- 
vendee, together with the quantity of stock bought, and the price, 
to the broker of the original seller, who thereupon makes out a 
transfer of the stock or shares from his principal, the seller, to the 
sub-vendee named on the ticket, and, having procured the execu- 
tion by his principal, hands over the transfer to the broker of the 
sub-vendee, on receiving the price due to the original vendor,— 
any difference in the price being accounted for on settlement 
between the jobber and the brokers. By this means, the last 
purchaser obtains the shares at the price he has agreed to pay, and 
the seller, who parts with his shares, receives the price at which he 
fias Sold. “The transaction is frequently multiplied by intermediate 
sales, often at varying prices, of all which the particulars are entered 
on the ticket: but the result is the same; in the end the transac- 
tion becomes one which is to be carried out-between the last 
vendee and the original seller, as though such vendee had pur- 
chased immediately of such seller. 

Thus far both parties appear to be agreed. The plaintiff admits 
that the defendants had a right to substitute their vendees for 
themselves as the parties to whom the shares were to be trans- 
ferred: but the question between them is as to how far a jobber 
under such circumstances becomes released from the obligation of 
his contract with the seller,—a question which becomes all im- 
portant when the further facts connected with the case are detailed. 
These facts are as follows :— 

The defendants having re-sold the shares, the brokers of the 
ultimate vendees, in conformity with the usual practice, trans- 
mitted to Barry & Co., as brokers for the seller, the accustomed 
tickets, with the names of the buyers; whereupon the plaintiff’s 
brokers prepared transfers to such buyers, and procured them to 
be executed by the plaintiff; after which, acting on behalf of the 
plaintiff, and, as we must in the absence of anything to the con- 
trary assume, with the authority of the plaintiff, delivered the 
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transfers to the brokers of the transferees, and received from them 
the price of the shares; while, on the other hand, the brokers of 
the buyers received and accepted the transfers on behalf of their 
clients. 

There is nothing to lead us to suppose that the transaction, as 
regards the nomination of the proposed transferees by the de- 
fendants, or the acceptance of the transfers and payment of the 
price by the brokers, was not in all respects bona fide and regular, 
or that all that was done by the latter was not done in the ordinary 
course of their business as brokers acting for real and responsible 
parties. 

The transferees did not, however, execute the transfers or register 
themselves as shareholders. Indeed, they were precluded from the 
possibility of registering, inasmuch as almost immediately after the 
transfer of the shares a petition was presented for winding up the 
company, and, an order to that effect having been made, the further 
registration of new shdreholders became impossible. The plaintiff, 
thus remaining the registered holder of the shares, has been com- 
pelled to pay a call made subsequently to the transfer; and it is 
to be indemnified ‘in respect of such payment that he brings this 
action. That he is entitled to be indemnified in respect of such 
payment, is undoubted: the question is, whether he is entitled to 
be thus indemnified by the defendants. We are of opinion that 
he is not. 

It appears plain that the question as to how far the defendants 
are absolved from their contract by the substitution of the parties 
to whom the shares have actually been transferred, must depend 
on the usage and its effect on the contract between the plaintiff 
and the defendants for the purchase of these shares. Itis admitted 
that, at least to some extent, the usage must be taken as having 
been imported into and governing the contract. The action is not 
brought against the defendants for a breach of contract in not 
accepting and paying for the shares. It is based on the admission 
that the defendants were at liberty to substitute other parties in 
their place as buyers, and on the assumption that it was an implied 
condition of the right to substitute others as buyers, that the de- 
fendants should guarantee that the parties thus substituted should, 
even after they had been accepted by the plaintiff, the seller, 
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fulfil all the obligations and liabilities incidental to the original 1868 
contract. We have, consequently, an admitted departure from the ~ Gasser, 
ordinary incidents of a contract of sale such as would have attached 
on a contract for the sale of shares if effected outside the walls of 
the Stock-Exchange. The contract is therefore based on the con- 
tract of sale, as qualified by the usage of the Stock-Exchange ; and 
we can, therefore, deal with it only according to the usage, as it is 
to be collected from the case before us, and as it is applicable to 
and incorporated with the contract. 

Admitting this to a certain extent, the plaintiff, however, contends 
that the right of the defendants as arising from the usage is simply 
to have the shares transferred, under the original contract, to their 
nominees instead of to themselves, leaving them still liable to all 
the obligations of the original contract till these should have been 
discharged by those to whom by any sub-contract they may have 
transferred their rights. The defendants, on the other hand, con- 
fend’ that“by the usage they, as jobbers, are not only entitled, on 
nominating at the appointed time substitutes prepared and willing 
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to accept the transfers and pay the price, to have the shares trans- 
ferred to those substitutes, but that, on such acceptance and pay- 
ment by the latter, they, the jobbers, become entirely released 
from all further liability on their contract to the seller. 

Such being the conflict between the parties, it becomes necessary 
to see what the usage is, as it is to be gathered from the statement 
of the case before us. 

Now, on turning to the evidence as to the usage, we find no 
trace of any such limited or qualified usage as that for which the 
plaintiff contends, or of any such indemnity as that on which he 
insists. On the contrary, the evidence is that, when the nominee 
of the jobber has paid the price of the shares, all further liability 
on the part of the jobber, the original buyer, is at an end. 

The sum and substance of the usage, as we collect it, after a 
careful consideration of the statement in the case, may be thus 
stated :—It appears that, in transactions between members of the 
Stock-Exchange, there is an implied understanding that, on the 
purchase of stock, the jobber shall be at liberty by a given day, 
commonly called the “name day,” to substitute, if he is able to do 
so, another party or parties as buyers, and so relieve himself from 
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further liability on the contract, provided that such party or parties 
be persons to whom the seller cannot reasonably except, and that 
such party or parties accept the transfer of the shares and pay 
the price agreed on between the seller and ihe jobber; in other 
words, become the buyers of the shares at the price originally 
agreed on. 

This appears to us to be the true statement of the usage. It 
was, indeed, contended by Mr. Brown, with a view to shew that 
the usage was an unreasonable one, and therefore not binding in 
the absence of express agreement, or on any one not being a 
member of the Stock-Exchange, and not being aware of the usage, 
that the alleged usage was that the jobber was to be at liberty to 
recede from the contract and be exonerated from all further 
liability in respect of it, on giving the name or names of any pro- 
posed transferee or transferees prepared to pay the price, though 
such transferees might be of insufficient ability to insure to the 
seller the performance of all the obligations of the contract. But 
we are of opinion that the statement of the usage in the case must 
receive a reasonable intendment, and be understood as claiming for 
the jobber a right to transfer the contract, and claim exemption 
from liability in respect of it, only on his giving the name of a 
buyer to whom the seller has no reasonable ground to object. And 
we are further of opinion, from the particulars of the usage as 
stated in the case, that it is only when the nominee or nominees of 
the jobber have paid for the shares,—in other words, have accepted 
the transfer, and placed themselves in the position of buyers, and 
taken upon themselves the obligations of the contract,—that the 
jobber is held to be released. 

The usage being thus ascertained, the result appears to us to be 
fatal to the plaintiff's case. On the part of the plaintiff, it is 
assumed that the right of a jobber purchasing shares under the 
usage is limited to the right of having the shares transferred to his 
nominees; and, starting from this assumption, it is contended, as 
matter of law, that the execution of the transfer to such nominees 
is merely-a fulfilment of the contract with the jobber, and creates 
no privity of contract with the transferee, and no discharge of the 
jobber from the obligations of the contract. But, this mode of 
dealing with the question is to convert into matter of law that 
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which is properly matter of fact. If it turns out in point of fact. 


that, by virtue of the usage, the defendants were entitled, on pro- 
ducing a competent buyer, to withdraw from all the obligations of 
the contract, it follows that, the contract having been founded on 
the usage, as the defendants have produced buyers who have 
paid the price and accepted the shares, the case of the plaintiff 
fails. 

It is, however, said, as a reason why the plaintiff should not be 
bound by the usage,—first, that the usage is unreasonable, inas- 
much as it deprives the seller of his hold on the first buyer, the 
jobber, a known and responsible person, and substitutes for the 
latter a party who may be unknown, and possibly insufficient,— 
and, secondly, that the plaintiff was not aware of its existence. 

As regards the latter position,—independently of the question 
as to how far the knowledge of the plaintiff’s agents, the brokers, 
would in point of law be the knowledge of the plaintiff—we 
ghopld be prepared to draw the inference, as one of fact, looking to 
the circumstance of the plaintiff having accepted the nominees of 
the defendants, having received the price from them, and having 
executed the transfers to them, without any reference to the 
defendants, that he either knew of the usage beforehand, or at all 
events was made aware of it afterwards, and, having become aware 
of it, ratified the contract as made by his agents. It is, however, 
unnecessary, in the view we take of the case, to enter further into 
this question. 

As regards the alleged unreasonableness of the usage, the ground 
suggested by the counsel for the plaintiff appears to us altogether 
untenable. There can be nothing unreasonable, any more than 
unlawful, in a person to whom it is proposed to purchase a particular 
thing saying, “I will agree to buy, provided that, if, when the time 
for completing the contract arrives, it should suit me to substitute 
another buyer, able and willing to take my place and perform the 
contract, I shall be at liberty to do so.” What would not be un- 
reasonable in a single buyer, would uot be so in a class of persons 
dealing in a particular commodity; and if, from a long series of 
dealings, 2 habit or usage of always dealing on such an under- 
standing, even when not expressed, should become established, 
such a usage would no more be unreasonable than such a stipula- 
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1868 tion would be if introduced expressly into each particular contract. 
Grissex, Besides, a usage founded on the general convenience of all parties 
Brstown, Chgaged in a particular department of business, can never be said 

to be unreasonable. 

Now, the intervention of jobbers in these transactions is obviously 
for the advantage both of sellers and buyers, who are thus brought 
readily into contact. And there is no hardship or injustice on the 
seller in the substitution of another buyer. All that the seller 
desires is, to find a customer who will pay the price, accept the 
shares, and relieve him from all further lability in respect of 
them. If a buyer is found as to whom the seller’s broker is satis- 
fied, the seller has all that he has sought for. In practice, no 
seller employing a broker to sell stock or shares for him thinks of 
limiting the authority of the broker to selling exclusively to a 
jobber. He is satisfied with the buyer whom the broker finds for 
him; and for the obvious reason that he has it in his own power, 
by reasonable diligence on the part of himself or his broker, to 
protect himself against loss. He need not part with his shares till 
the price is paid and the instrument of transfer is executed by the 
buyer. He may insist on the registration of the shares being made 
in the name of the new buyer, as part of the transaction. On the 
other hand, it would certainly be a considerable hardship on the 
jobber, if, for the small profit realized on the re-sale of stock or 
shares, he were to be held responsible in respect of any non-fulfil- 
ment of any part of the contract, when the matter had passed out 
of his hands. by the seller assenting to complete the transaction 
with the substituted buyer, or for loss occasioned, as in the present 
instance, ‘by the laches of the seller in parting with the shares 
without insisting on the execution of the transfer by the party to 
whom he transfers them. Far, therefore, from being unreasonable, 
the usage appears to us to be fair and equitable with reference to 
the interests of all parties concerned. 

But there is another and a more conclusive answer to the 
objection thus urged against the usage. As has been already 
pointed out, the plaintiff, in taking his present ground of action, 
admits that the contract on which he sues was based on the usage, 
of which, as he alleges, the right of indemnity claimed constitutes 
apart. Dut, the plaintiff, if he adopts the usage as forming part 
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of the contract, must take it in its entirety,—for better or worse: 


he cannot claim the benefit of it so far as it suits his purpose, and  Guisseun 
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reject the rest. He is in this dilemma: either he must take his pererown, 


stand on the contract of sale independently of the usage,—in which 
case, having parted with the shares for a price, he would be unable 
to perform his part of the contract in transferring them to the 
defendants; or he must take the contract as incorporating the 
usage,—in which case, by the effect of the usage, having accepted 
the price of the shares from the transferees, he has released the 
defendants. 

There is another view of the case, to which it seems to us sufficient 
prominence has scarcely been given, and which is equally fatal 
to the plaintiff’s claim. It is necessary to consider, as lying at the 
very foundation of the case, what was the contract to which the 
defendant assented to become bound; for, however unreasonable 
the terms on which a contracting party may insist, he cannot be 
Bonnél by 4 contract except so far as he has assented and agreed to 
its terms. The plaintiff may have known nothing of the usage of 
the Stock-Exchange; his broker may have acted contrary to or 
éxceeded his authority ; the contract may have been one which the 
plaintiff, if so minded, might have been justified in repudiating: 
but, when the contract is sought to be enforced against the de- 
fendants, their liability can only be carried to the extent to which 
they consented to be bound. Now, it is not denied, and must be 
taken as an admitted fact, that the plaintiff’s brokers and the de- 
fendants dealt with one another and entered into this contract on 
the footing of the usage in force on the Stock-Exchange. The 
defendants can therefore only be bound by the contract as qualified 
by the usage: they are entitled to any immunity which the usage 
affords; and the extent of their liability must be determined by 
reference to the usage. 

Now, according to the usage, as stated in the case, the defend- 
ants were only bound to find a party or parties able and willing to 
stand in their place and discharge the obligations of their contract, 
or, in the alternative, to fulfil the contract themselves. But the 
first of these alternatives the defendants have in fact performed. 
They have found parties able to perform the contract, and who, by 
accepting the transfers, have assented to stand in the position of 
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buyers, and have bound themselves to the performance of all the 
remaining obligations of the contract. While, therefore, we agree 
that the defendants would not have satisfied the exigency of the 
contract, as qualified by the usage, by merely giving the names 
of parties able to carry out the contract, unless those parties had 
placed themselves under the same obligations as they themselves 
were under; yet, as soon as they produced persons who paid the 
price and accepted the transfers, and thereby took upon themselves 
the ulterior liabilities of the contract, they had done all which 
according to the contract they undertook to do. 

If, then, the case had rested here, and all that appeared had 
been that the defendants had tendered parties able and willing to 
pay for and accept the shares, we should have been prepared to 
hold that the defendants had satisfied the contract they had 
entered into, and were exonerated from further liability. But, in 
the present instance, the case is infinitely stronger in their favour ; 
for, it appears that, on receiving the names of the proposed sub- 
vendees, according to the accustomed course, the plaintiff's brokers 
prepared transfers to the proposed nominees, got those transfers 
so filled up executed by the plaintiff, received the price from 
the brokers of the transferees, and thereupon handed over the 
transfers. 

Now, by so doing, it is obvious that the plaintiff has for ever 
deprived himself of the power of transferring the shares to the 
defendants: yet it was in consideration of having the property in 
the shares, which must always be assumed to have some value, 
conveyed to them, in the event of their nominees not fulfilling 
their obligations as buyers, that the defendants assented to be 
bound to the obligations of the contract. When, therefore, the 
plaintiff has by his own act put it out of his power to give to the 
defendants the consideration which formed the basis of the con- 
tract, and has transferred that benefit to another, it would ob- 
viously be unreasonable and unjust that he should be at liberty 
to enforce the obligations the consideration for which entirely 
fails. 

It is said, indeed, on behalf of the plaintiff, that, in transferring 
the shares to the nominees of the defendants, the plaintiff has only 
acted on the original contract with the defendants, to transfer the 
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shares to such persons as they should appoint; leaving them re- 
sponsible for the performance by the transferees of all the obliga- 
tions of the buyers. In this view we are unable to concur. In 
our opinion, the contract, as interpreted by the usage, was, that 
the defendants, the first buyers, were to be at liberty to transfer 
the contract, with all its rights and obligations, to any sufficient 
buyers who would take it upon them with all its incidents. When, 
therefore, the seller adopted the substituted parties as the buyers, 
and the price was paid by the one and the property transferred by 
the other, a contract and the relation of vendor and vendees 
immediately arose between them. In this view alone could the 
seller be entitled to a specific performance of the contract by the 
transferees, in the execution of the transfers, and a registration of 
the shares, or an indemnity in respect of calls,—a right which was 
held to exist by the Court of Appeal in Equity, in Ireland, in the 
case of Sheppard v. Murphy (1), the circumstances of which were 
Precisely similar to the present,—a right which it seems impossible 
to doubt the seller would have against the transferees under the 
circumstances, and as to which it is only necessary to say that we 
éntirely concur in the reasoning and conclusion of Lord Justice 
Christian in the case referred to, to which it seems to us impos- 
sible to add anything with advantage. 

But, assuming even that the view of the original contract con- 
tended for on the part of the plaintiff is correct, and that the 
defendants, the intermediate buyers, were bound to indemnify the 
seller against any loss by reason of the non-performance by the 
ultimate buyers of any part of the contract, still this, like any 
other contract of indemnity, can only attach where the position of 
the party against whom it is sought to be enforced has not been 
unnecessarily deteriorated by the acts or laches of the party who 
seeks to enforce it. 

Now, here, the plaintiff, by parting with the property in the 
shares, has obviously deprived the defendants of the alternative to 
which they were undoubtedly entitled, of themselves taking the 
shares and performing the contract. He has by his own laches, in 
parting with the transfers without insisting on the execution of 
them by the transferees, enabled the latter to obtain an advantage 


(1) 16 W. R. 948, 
Cc 
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to which they were not entitled, by enabling them to acquire a 
property in the shares without fulfilling the obligations which 
ought in the ordinary course of dealing to-have accompanied the 
transfer,—an undue advantage as against the defendants as well 
as against the seller, inasmuch as it took from the transferees 
the motives for fulfilling the ulterior obligations of the contract. 
It is by the act of the plaintiff himself that the state of cir- 
cumstances of which he complains has been brought about,—a 
state of circumstances to which, as it seems to us, the implied in- 
demnity relied on can by no reasonable intendment be held to 
apply. 

In no point of view, therefore, in which the case can be looked 
at, can, in our opinion, the decision of the Court below be upheld ; 
and our judgment, therefore, reversing that of the Court of Common 
Pleas, must be for the defendants. 


Ketty, C.B. Iam desirous of adding a few words to the judg- 
ment of the Lord Chief Justice, in every part of which I entirely 
concur. ‘The observation I wish to make is, that, when the prac- 
tical effect of this usage or mode of dealing on the Stock-Exchange 
comes to be considered, it will be found that there is no hardship 
or injustice in it as regards the interests of the public, but the con- 
trary. In the great majority of transactions which occur, the sol- 
vency or responsibility of the nominee or ultimate buyer is a matter 
of indifference to the seller; for, when the settling-day arrives, the 
seller transfers, and the buyer pays the price, or, if he make default, 
it is at once paid by the jobber or the purchaser’s broker, and the 
transaction is closed. It is only upon a sale of shares in a joint- 
stock company with an unpaid-up capital, and of which the sol- 
vency is doubtful, or which (as was the case with Overend, Gurney, 
& Co., at the time of the contract in question,) has actually stopped 
payment, that it concerns the seller to ascertain that the ultimate 
buyer is a responsible man. This he has an opportunity of doing, 
under the regulations of the Stock-Exchange; and surely there is 
nothing unreasonable or unjust in subjecting to whatever degree of 
trouble and risk may attend such a transaction the seller of shares 
which are often worse than valueless, which he is glad to part with 
at an almost nominal price, or at a premium paid to the buyer for 
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taking them, and which have become the symbols, not of a title to 
profits and dividends, but of a liability to losses and calls. 

On the other hand, this practice affords to the public the very 
great advantage of being enabled, by means of a stock-broker and 
a jobber, to buy or to sell at any moment any quantity of stock or 
any number of any description of shares at the market-price of the 
day, and concluding the transaction, at the latest, on the settling- 
day : whereas, without such a practice, every one having any given 
amount of stock, English, foreign, or colonial, or of debentures or 
shares in railways or other joint-stock companies, to buy or to 
sell, must wait until a seller or a buyer could be found to sell or 
to buy the exact quantity of stock or of shares which is to be 
parted with or acquired,—a state of things which in this country, 
where some hundreds of these purchases and sales are effected 
every day, would be found intolerable, and would speedily demand 
a remedy, than which no better could be devised than this practice 
6 long established, and which has never until now been called in 
question. 


7 BRAMWELL, CHANNEL, and Picort, BB., and Lusu, J., con- 
curred. 
Judgment for the defendants. (1) 


Attorneys for plaintiff: Hopgood & Son. 
Attorneys for defendants: Lewis, Munns, Nunn, & Longden. 


(1) The rules of the Stock-Exchaage material to the case, are as follows :— 


Fulfilment of Bargains—Legal Proceedings. 


"* 49. The Stock-Exchange does not recognize in its dealings any other parties 
than its own members; every bargain, therefore, whether for account of the 
member effecting it, or for account of a principal, must be fulfilled according to 
the regulations and usages of the house; and should a principal, without the 
consent of the Committee, attempt to enforce by law a claim against a member 
of the Stock-Exchange, the Committee will decide as to the liability of the 
broker or agent of such principal for any cost or damages incurred in consequence 
of legal proceedings. 

61. No member shall attempt to enforce by law a claim arising out of Stock- 
Exchange transactions against a member or defaulter, or against the principal of 
a member or defaulter, without the consent of such member, of the trustees of 
the defaulter, or of the Committee. 
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Rules applicable to English Stock, and Shares of Public Companies. 


79. A member having sold stock, or other securities, and transferred or delivered 
the same according to the tickets or directions given him by the buyer, has a 
right to demand payment of such buyer; and in case the seller apply to the 
member whose name is on the ticket, and is either refused payment, or receives a 
cheque which is dishonoured, the buyer shall make immediate payment. 

81. Bargains in shares or stock, when no time is specified, and bargains made 
before twelve o’clock on name days, shall be considered to be made for the existing 
account. 

82. The Committee will not take cognizance of any bargain in stocks or shares 
effected for a period beyond the end of the ensuing two accounts. 

83. An offer to buy or sell an amount of shares or stock at a price named is 
binding as to any part thereof that may be a marketable quantity ; and an offer 
to buy or sell shares or stock, when no amount is named, is binding to the amount 
of ten shares, if in value under 5007., or a number not exceeding in value that 
sum, or to the amount of 1000/. stock. 

84, The seller of registered shares or stock is responsible for the genuineness 
and regularity of all documents delivered, and for such dividends as may be 
received, until reasonable time has been allowed to the buyer to execute and duly 
lodge such documents for verification and registration. When the buyer shall 
have obtained an official certificate of the registration of such stock or shares, the 
Committee will not (unless bad faith is alleged against the seller) take cognizance 
of any subsequent dispute as to title until the legal issue has been decided between 
the buyer and the company, the reasonable expenses of which legal proceedings 
shall be borne by the seller. 

85. The Committee will not (except under special circumstances) interfere in 
any question arising from the delivery of shares, stock, bonds, or debentures in 
blank transfer. 

86. When shares of railway or other companies have been converted into con- 
solidated stock, and are so quoted in the authorized list, buyers are required to 
pass names for stock, and not for shares. 

87. The buyer of stock, shares, bonds, or debentures shall pass a ticket for the 
same at a marketable price, containing the names and address of the buyer in 
full, before twelve o’clock on the name-day, either in the Stock-Exchange or at 
the office of the seller; and in the event of his not doing so, should the stock, 
shares, bonds, or debentures be sold out, the loss (if any) shall fall upon him; it 
is therefore required, if the ticket should not be passed before twelve o’clock, that 
the person taking it should certify the same on the back thereof. he time for 
selling out shall be from half-past two to three o’clock. If the ticket be regularly 
passed before twelve o'clock, the person holding it at two o'clock shall be respon- 
sible for the loss occasioned by selling out on that day; but should the stock or 
shares not be sold out until the following day, then the person who held the 
ticket at three o’clock on the preceding day shall be liable. When the name day 
is fixed for a Saturday, the time of selling out shall be from half-past twelve to 
one o'clock, and the person holding the ticket at half-past twelve o’clock shall be 
liable. Every person passing a ticket is required to write on the back of the 
ticket the name of the member to whom it is passed. A member dividing a 
ticket shall retain the original ticket, that access may be had to it should any 
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portion of the shares have been sold out; and the member who has passed on the 


original ticket shall be required to trace it, in the event of any portion of the ——— 


stock or shares having been sold out, Tickets may be left at the office of the 
seller up to one o’clock on name-days. Every person who receivesa ticket “ after 
two o'clock, or after three,” on the same day, shall notify the name on the back 
of the ticket, by drawing a line, or otherwise, in order to facilitate the tracing, 
when shares are sold out ; and any person neglecting to do so will be held respon- 
sible for any loss that may be incurred. 

88. A member who makes an alteration in a transfer ticket for stock or shares, 
-or improperly detains the same, shall make good any loss that may occur thereby. 

89. The seller of shares or stock shall cause the same to be transferred at the 
price marked upon the ticket given him by the buyer ; but the seller shall not be 
‘compelled to take a ticket at a price not quoted in the authorized list during the 
-account, unless the bargain represented by such ticket shall have been made 
within the two preceding agcounts. 

90. The seller may, previous to delivery, pay any call made on registered shares, 
-although not due, and claim the same of the buyer. 

91. The buyer of transferable shares or stock shall pay the ad valorem duty, 
and all expenses attending the conveyance of the same; and shall state on the 
ticket the amounts in which he may desire to have the shares or stock transferred 
Qrovined no such amounts require a higher stamp than 9/. 15s.), and the seller 
shall pay any increased expense caused by the sub-division of a ticket, Split 
tickets must bear the name of the original buyer. 

92. The buyer of shares or stock shall, in the event of his ticket being divided, 
pay for any-portion which may be presented, provided the number be not less 
than ten shares, or the value less than 2001. 

98. The buyer of stock or shares may refuse to pay for a transfer unaccompanied 
by coupons or certificates, unless it be certified thereon officially that the coupons 
-or certificates are at the office of the company. But if the transfer presented be 
perfect in all other respects, the stock or shares must not be bought in until 
reasonable time has been allowed to the seller to obtain the verification required. 
If the seller have a larger coupon than the amount of stock conveyed, or only one 
‘coupon, representing stock conveyed by two or more transfers, the ccupon may be 
deposited with the secretary of the share and loan department of the Stock- 
Exchange, who shall forward it to the office of the company, and certify to that 
effect on the transfers, which shall then be a valid delivery. No person is to look 
to the Managers or Committee of the Stock-Exchange as being liable for the due or 
accurate performance of those duties, the Managers and Committee holding them- 
selves, and being held, entirely irresponsible in respect of the execution, or of any 
mis-execution, or non-execution, of the duties in question. 

94, The buyer is entitled to new stock or shares issued in right of old, provided 
that, within reasonable time, he specially claim the same, in writing, from the seller. 
“Claims should be entered as bargains, and as such be checked in the usual manner. 
When practicable, claims are required to be settled by letters of renunciation, but 
if not practicable, and there be sufficient time for registration, the seller may, 
after due notice, require the buyer to complete the bargain in old stock or shares. 
Jf the new stock or shares cannot be obtained by letters of renunciation, or by 
the transfer of the old, the Committee will fix a price at which the same shall be 
temporarily settled, and which amount may be deducted by the buyer from the 
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_ purchase-morcy of the old stock or shares, until the special settlement. The 
Committee will not entertain any dispute relating to unchecked claims, unless 
brought before them within ten days @fter the special scttling day. 

95. A member not refusing an antedated ticket, when tendered as such, takes 
it with all its liabilities; but if it be passed as an ordinary ticket, the liabilities 
remain with the member putting such ticket again into circulation ; and any 
person holding an undated ticket shall not be liable for any loss arising from the 
shares or stock having been bought in, if such ticket had not been ten days in 
his possession. 

96. A member who shall allow two clear days to elapse, without availing him- 
self of his right to sell out shares or stock, shall release the buyer from all loss 
caused by the failure of any person, through whose default the ticket was not 
passed ; and if the stock or shares be not delivered within fifteen clear days, the 
issuer of the ticket shall alone remain responsible. 

97. When stock or shares are sold out, if a ticket be not given within half an 
hour after the time of sale, the transfer may be made into the name of the buyer, 
and if a name is guaranteed, the rule shall apply as if the stock or shares had 
been actually sold out. 

98. Registered shares, or stock, if not delivered within ten days, may be bought 
in against the seller, at or after twelve o'clock on the eleventh day after the date 
of the ticket, and all loss incurred thereby shall be paid by him. The broker 
employed to buy in the shares is required to give one hour’s public notice before 
proceeding to make such purchase, and if the purchase be not made or attempted 
within half an hour after the expiration of the time fixed, the notice shail be can- 
celled. Shares or stock thus bought in, and not delivered by one o’clock on the 
foliowing day, may be repurchased for immediate delivery without further notice, 
and the loss, if any, shall be paid by the member causing such repurchase. 

99. A member, who shall allow fiftcen clear days from the date of the ticket to 
elapse, without buying in, or attempting to buy in, registered shares or stock, 
shall release the seller from all loss, caused by the failure of any member, through 
whose default the shares or stock were not delivered, unless such right has been 
waived at the request, or with the consent of the seller. The right to buy in 
shares or stock is limited to the original buyer, whether the name of the first buyer 
or that of any other member is placed on the ticket to pay; but in order to 
identify the original ticket, the name into which the stock or shares are to be 
transferred must be stated on the order given to the broker employed to buy in, 
to whom holders of over-due tickets may apply. 

100. On the day previous to, and on the name-day of every settling-day in 
securities deliverable by transfer, the clerk of the house shall, at twelve o’clock, 
fix the making-up prices for such securities at the actual market prices, and no 
making up shall be binding unless at such fixed prices. On name-days the clerk 
of the stock and share market shall (with the concurrence, if necessary, of a mem- 
ber of the Committee) fix the prices of shares at three o’clock (or on Saturdays at 
one o'clock), at which prices unsettled accounts shall be temporarily made up, and 
the differences paid in the usual way, 

101. No person shall be required to pay for registered shares or stock presented 
after half-past two o’clock ; or after one o’clock on Saturdays. 
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BEARDMAN v, WILSON. 
Landlord and Tenant—Underlease of the whole Term—Assiynment. 


An underlease of the whole term amounts to an assignment. 

Action by A., the assignee of the reversion of a lease on a covenant to re- 
pair. The defendant was the representative of W., who was an assignee of 
the lease, and had made an underlease ending at the same date as the original 
term :— 

fleld, that the underlease amounted to an assignment, and that A. was not 
entitled to recover. 

Pollock v. Stacy (9 Q. B. 1033), considered. 


THIS was an action by the assignee of the reversion of a lease 
on a covenant to repair. 

At the trial before Byles, J., at the sittings in London after 
Trinity Term, the plaintiff proved his title and the making of 
the lease, and that in 1829 the legal owners of the term were two 
brothers named Wilson, and that the defendant was their repre- 
sentative. The defendant proved that in 1829 the Wilsons 
executed -a deed which was in form an underlease of the pro- 
perty, but which was for a term expiring at the same date as the 
original term. A vyerdict was thereupon entered for the de- 
fendant, with leave to move to enter it for the plaintiff. 


Pollock, Q.C., moved accordingly. ‘The question in this case is 
whether an underlease for the whole of the residue of the original 
term necessarily amounts to an assignment. In 1 Smith’s Leading 
Cases, p. 86, 6th ed., it is said that this question cannot be considered 
settled; and in Pollock v. Stacy (1), which is the last decision on 
the subject, it was held, upholding Poultney v. Holmes (2), that the 
relation of landlord and tenant may be created by a lease of all 
the lessor’s interest. 

[Byres J. In that case the estate was one which could only 
pass by deed, and therefore the transaction between the parties 
could only operate as a demise, or not at all.| 

In Barrett vy. Rolph (8), though a different opinion was expressed, 
there was no decision. 


(1) 9 Q. B. 1033. (2) 1 Str. 408. ’ (3) 14M. & W. 348. 
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Bovitz, C.J. Iam of opinion that there ought to be no rule. 


Brearpuay As far back as the year 1818, it was held in Parmenter v. 


% 
WILSON. 


Webber (1) that where a lessee underlets for the whole residue of 
the term, it amounts to an assignment, and it was there treated as. 
established law. In a note to Shepherd’s Touchstone, p. 266, 
Sth edition, the law is stated in the same way, and it is in ac-- 
cordance with the usual practice of conyeyancers. In Wollaston 
v. Hakewiil (2) the same question again arose, the underlease in 
that case being for a term exceeding that of the original lease ;. 
and after taking time to consider, Tindal, C.J., delivering the judg-. 
ment of the court, said “the only question therefore is whether,. 
if a lessee for ninety-nine years demises for a longer term, such 
demise operates in law as an assignment; and we entertain no- 
doubt but that for a very long period the law has been held that it 
has such operation, and may be so treated in pleading.” I think, 
therefore, the matter must be considered to be settled. No doubt 
the question was sought to be in some degree raised in Pollock v.. 
Stacy (3), but there the action was brought for use and occupa- 
tion, and it was not necessary that there should have been any 
actual demise or assignment. The only question was whether the 
person in occupation was liable to pay rent. There was no deed. 
in that case which could act as an assignment, and the court say 
“The parties intended to contract the relation of landlord and 
tenant. This they were at liberty to do by law; and we there-. 
fore carry their lawful intentions into effect.’ The case was. 
decided on its special circumstances, and is no authority in support 
of Mr. Pollock’s contention. 


Bytes, J. I am of the same opinion. I have always under- 
stood that an underlease of the whole term, though in form a 
lease, acts as an assignment, at least in the case where it can act 
as an assignment. The question what its effect is where it cannot, 
does not arise in this case; when it does, it may be necessary to 
consider further the case of Pollock v. Stacy. (8) 


Kratine, J. [am of the same opinion. 'The facts in Pollock 
y. Stacy (3) were very peculiar, and it is not necessary therefore 


(1) 8 Taunt, 593. (2) 3 Man. & G. 297. (8) 9 Q. B. 1088. 
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to overrule it in arriving at our judgment in this case. If, how- 1868 
ever, it really decided what Mr. Pollock contends that it does, I~ Branpaan 


should not be prepared to follow it. Wins 
Rule refused. aaa 


Attorneys for plaintiff: Sutton & Ommanney. 


THE CONSERVATORS OF THE RIVER THAMES v. THE VICTORIA Nov. 14. 
STATION AND PIMLICO RAILWAY COMPANY. =a 


Railway Company: Compensation for Lands taken under the Lands Clauses Con- 
solidation Act, 1845 (8 & 9 Vict, c. 18), s. 68—Conservators of the Thames: 
Ownership of the Soil of the Bed and Foreshore. 


A railway company were impowered by their special act, which incorporated 
the Lands Clauses Consolidation Act, 1845, to build a bridge for carrying their 
railway across the Thames, but were not to commence the work until they had 
@ubmitted plans to, and obtained the consent in writing of, the conservators of the 
‘Phames, in whom by a prior act of parliament the bed of the river and foreshore 
were vested ; and who were impowered to grant licenses for making embankments, 
docks, or jetties, on payment of a reasonable consideration, to be settled by a com- 
<fetent person, one-third of which was to be paid over to the Crown. In the plans 
and books of reference deposited by the company pursuant to the Standing Orders, 

- the portions of the bed of the river and foreshore on which it was proposed to build 
the piers and abutments of the bridge were marked out, and the conservators were 
described as being the owners thereof. The company having obtained the consent 
of the conservators, and built their bridge :— 

Held, that the conservators, as owners of the soil, were, notwithstanding their 
consent to the building of the bridge, entitled to compensation for the land taken ; 
and that the proper mode of proceeding for the recovery thereof was under s. 68 of 
the Lands Clauses Consolidation Act, 1845. 


Tue declaration stated that theretofore and after the passing of 
the Victoria Station and Pimlico Railway Act, 1858 (1), the plaintiffs 
were possessed of an estate greater than as tenants from year to 
year, to wit, in fee-simple, of certain lands and hereditaments, with 
their appurtenances, being the lands and hereditaments in the 
award thereinafter set forth mentioned, which the defendants, in 
exercise of the powers contained in the said act and the other acts 
incorporated therewith, had taken for and injuriously affected by 
the execution of the works which by the said act the defendants 
were authorized to make ; by reason whereof the plaintiffs sustained 

(1) 21 & 22 Vict. c. cxviii. 
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and would sustain damage for which they were and are entitled to 


“claim and be paid compensation~by the defendants. It then went 


on to allege, that the plaintiffs gave the defendants notice of the 
nature of their claim, demanding 2002, and requiring them to 
appoint an arbitrator; that arbitrators were appointed; and that 
by their award they found that the amount of compensation to 
which the conservators were entitled for and in respect of the com- 
pany having entered upon and taken, damaged, and injuriously 
affected the said lands and hereditaments, being portions of the 
bed and soil of the river Thames, was the sum of 80U. 

There was a second count claiming 517. the taxed costs of the 
reference and award. 

The defendants pleaded,—first, that the said portions of the bed 
and soil of the bed of the river were not taken, &c.,—secondly, that 
the alleged taking and injuriously affecting the lands and heredi- 
taments of the plaintiffs in the declaration mentioned, consisted in 
the making by the defendants of a railway crossing the river. 
Thames by means of a bridge which the defendants were authorized 
to make and erect by the railway act in the declaration mentioned, 
and in placing and making on certain parts of the bed and shore of 
the river certain works and supports which were necessary for the 
construction and support of the said bridge and authorized by the 
said railway act; and that, before the executing or commencing 
the said works, or any of them, in or upon any part of the bed or 
shore of the river, they duly obtained the consent and permission 
in writing of the plaintiffs, signed by the secretary, pursuant to 
the provisions of the defendants’ railway act and of the Thames 
Conservancy Act, 1857, in that behalf, for the performance by the 
defendants of the said works in the bed and shore of the said river; 
and that the defendants in all respects performed the works accord- 
ing to the said consent and permission, and not otherwise. 

The plaintiffs joined issue on the first plea, and demurred to the 
second. Joinder in demurrer. 

At the trial before Keating, J., at the sittings at Westminster 
after last term, it appeared that the defendants had, pursuant to 
the provisions of their act 21 & 22 Vict. c. cxvili, erected a bridge 
across the river Thames at Battersea. It was admitted that the 
piers and abutments of the bridge stood partly upon the bed of the 
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river and partly on the foreshore; and it appeared that, in the 1868 
plans and books of reference deposited by the company pursuant ‘Tyas 
to the Standing Orders, the portions of the bed of the river and i ie 
foreshore on which it was proposed to build them were marked | Pmtuico 
out, and the conservators of the river Thames were described as ee ae 
being the owners thereof. Prior to the commencement of the 
work, the defendants’ engineer addressed the following letter to 
the conservators of the Thames :— 
“July 29th, 1858. 

“Victoria Station and Pimlico Railway. 

“To the conservators of the river Thames. 

“Gentlemen,—I beg to inclose for the approval of the con 
servators of the river Thames a plan and elevation of the bridge 
proposed to be erected for the purpose of carrying the railway 
across the river Thames. 

@ “dt will be observed that upwards of 20 feet above Trinity high- 
water mark is given in the centre of each arch of the said bridg , 
and that the piers.and abutments are sufficient to allow of any 
‘future deepening of the said river to the extent of at least 50 feet 
below the level of Trinity high-water mark. I beg also to submit 
to the conservators a plan of the coffer-dams for the piers and 
abutments of the said bridge. 

“(Signed) John Fowler.” 

In reply to this letter the engineer of the defendants received 
from the proper officer of the Thames Conservancy, the follow- 
ing :— 

«Thames Conservancy Office, &c., 10 August, 1858. 

“To John Fowler, Esq. 

“ Sir,—Having laid your letter of the 29th of July last before 
the conservators of the river Thames, together with a plan of the 
proposed railway-bridge over the Thames for the Victoria Station 
and Pimlico Railway Company, I am directed to inform you that 
the conservators have given their approval for the construction of 
the bridge as proposed. 

(Signed) Ji. Burstal.” 

On the part of the defendants it was contended that the plaintiffs 

were not entitled to recover compensation under the Lands Clauses 


62 COURT OF COMMON PLEAS. EER; 


1868 Consolidation Act, 1845, 8 & 9 Vict. c. 18 (which was incorporated 
Tuanes With the special act), and that consequently the award was void. 
Conseevarons A verdict was taken for the plaintiffs for 1317., subject to leave. 

Piutico reserved to the defendants to move to enter the verdict for them. 
on Brown, Q.C., accordingly obtained a rule nisi; and it was agreed 
that the rule and the demurrer should be argued together. 


Prentice, Q.C., and Raymond, shewed cause. The first question 
is, whether the defendants were entitled to use the bed and soil of 
the river and foreshore without making any compensation to the 
plaintiffs; and the second, whether the plaintiffs have adopted the 
proper mode for obtaining compensation. ‘The Thames Conser- 
vancy Act, 1857 (1), recites that disputes had arisen between the 
corporation of London and the Crown as to the ownership of the 
bed and foreshore of the Thames, and that it was desirable that 
they should be determined ; it then recites an agreement for vest- 
ing the bed and soil of the Thames (within certain limits) in the 
Mayor, &c., of London as “ conservators of the river Thames,” upon 
trust, amongst other things, to render yearly to the commissioners 
of woods and forests” [now, of public works] “a true and correct 
schedule or rental containing full particulars of all sales, leases, or 
grants or licences for docks, wharves, piers, landing-places, piles, or 
works of any description of, in, or upon any portions of the said 
banks or shores of the Thames,” &c., paying over one third part of 
the money, rents, and profits derived therefrom to the Crown, and 
reserving the remaining two thirds for improving the navigation of 
the river, and the banks thereof. Sections 50 and 51 expressly 
vest in the conservators all the estate of the corporation and of the 
Crown in the bed and soil of the river. Sect. 54 prohibits the erec- 
tion or building of “ any erection, building, or work upon the bed 
or shore of the Thames,” &c., without the permission of the con- 
servators. Sect. 56 impowers the conservators “upon the payment 
of a fair and reasonable consideration,” to grant licences for the for- 
mation of recesses, docks, &e., and s. 57 for the erection of piers and 
jetties. The consideration for any such licence or permission is to 
be settled by a competent person, to be appointed by the conser- 
vators, and approved of by the commissioners of woods and forests : 


(1) 20 & 21 Vict. c, exlvii. 
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s. 58. Such being the rights and powers of the conservators, the 1868 
defendants in 1858 obtained an act of parliament (21 & 22 Vict. “Tuames_ 
¢. exvill.) for the construction of a station at Pimlico and a railway ioe ca 
which was to cross the Thames by a bridge at Battersea. The 2nd woe . 
section incorporates the three acts of 1845, 8 & 9 Vict. ce. 16, 18, 20. ‘ oe 
Sect. 21 authorizes the company to erect the bridge in question. 

Sect. 51 enacts that “the company shall not execute or commence 

the execution of any work whatsoever upon the shore of the river 

Thames, &c., without the consent in writing of the conservators of 

the river Thames, signed by the secretary of the said conservators:” 

and s. 32, that “ the bridge to be erected for the purpose of carry- 

ing the railway across the river Thames shall be executed according 

to a plan and elevation and upon a site to be approved by the con- 

servators of the river Thames, and deposited at their office,” &e. 

The 35th section provides that “nothing in this act contained shall 

gxtend or be construed to extend to prejudice or derogate from the 

estates, rights, interests, privileges, or franchises of the conservators 

of the river Thames, or to prohibit, defeat, alter, or diminish any 
_power, authority, or jurisdiction which at the time of passing this 

act the said conservators did or might lawfully claim, use, or 

exercise.” It can scarcely be contended that the company have 

not taken or injuriously affected land belonging to the conser- 

vators. Having under the authority of their act of parliament 

built the piers and abutments of their bridge upon the bed of the 

river and foreshore, the land they have so taken has become theirs 

for ever. The fact of the soil being vested in the conservators for 

public purposes, cannot vary the rights of the parties. Then, the 

Lands Clauses Consolidation Act, 1845, 8 & 9 Vict. ¢. 18, being 
incorporated with the special act, the proper mode of obtaining 
compensation is obviously by pursuing the course pointed out in 

s. 68 of that act, and not, as will be contended by the defendants, 

by assessing the compensation under s. 58 of the Thames Conser- 

vancy Act, and suing for it. The same question arises upon the 
demurrer as upon the rule. 

Brown, Q.C., and Grijits, in support of the rule. The com- 

pany’s special act of 1858 impowers them to build the bridge in 

question, but imposes upon them the obligation of first obtaining 

the consent in writing of the conservators; and the effect of s. 35 
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is, to reserve all the rights of the conservancy, and to give the com- 
pany only an easement over’the bed and soil of the river. As 


CONpERKANORE the portion of the bed of the river upon which the piers and abut- 


Pancae8 
Raitway Co, 


ments are built is practically of no pecuniary value to the con- 
servators, and the bridge is a great advantage to the public, it was 
competent to them to grant the licence without exacting any com- 
pensation, as they have in fact done. Cujus est dare ejus est dis- 
ponere. Probably the conservators might have bargained for a 
sum of money when they granted the licence to build, under s. 58 
of the Conservancy Act. But they have no right now to claim 
compensation under s. 68 of the Lands Clauses Consolidation Act, 
which applies only to the case of lands taken compulsorily, and not 
to lands taken by agreement. 

[Keatinc. J. What is thrown out by my Brother Smith in 
Metropolitan Board of Works v. Metropolitan Railway Company (1) 
approaches very near to this case. ] 

The language of the two acts is somewhat different. Besides, 
there the claim was in respect of subsequent damage resulting from 
the execution of the works by the railway company. The autho- 
rity of the company to build the bridge is derived from their 
special act, which says nothing about compensation. ‘They are to 
build the bridge provided they obtain the consent and approbation 
of the conservators, and so as not to interfere with any of the 
rights and privileges of that body. The permission here given 
would, in the case of a private individual, support a plea of leave 
and. licence. 

{Monracusr Smitu, J. The soil of the river was mentioned in 
the plans and books of reference deposited under the act, and the 
conservators were described as the owners thereof. | 

It was so. But that would give the company no right to the 
freehold, which would still remain in the conservators, subject to 
the easement acquired by the company. 


KeEatiInG, J. Iam of opinion that the rule to enter a verdict 
for the defendants in this case should be discharged. The plaintiffs 
bring their action to recover the amount awarded to them by arbi- 
trators appointed under the Lands Clauses Consolidation Act, 


(1) Law Rep. 3 C. P. 612. 
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1845, to assess the compensation payable to them by the defend- _1868 
ants for taking and injuriously affecting lands belonging to them. ‘Tyames _ 
The plaintiffs are the conservators of the river Thames. By the ea 
act of 1857, 20 & 21 Vict. ec. exlvii, the soil of the bed and fore- _ Pxttico 
2 ‘ ; r Raitway Co. 

shore of the river is vested in the conservators. That is beyond 

all dispute. Large powers are given to the conservators for the 
preservation of the navigation and the banks of the river ; and they 

are authorized to grant licences for the erection of piers, jetties, 
wharves, &c., receiving compensation, to be assessed by an ap- 

pointed officer. The Crown has an interest in the compensation so 
assessed. Such was the state of things when the defendants 
obtained an act for making their railway. That act, besides 
authorizing the defendants to make the railway, further authorized 

them to do that which the plaintiffs under their act probably could 

not have authorized them to do, viz. to build a bridge across the 
Thames. The bridge was built, not under any licence or autho- 

rity given to the company by the plaintiffs, but under the authority 

of the railway act. That act contains a clause, s. 31, that the 
gompany, shall not execute or commence the execution of any work 
“ whatsoever upon the shore of the river Thames, without the con- 

sent in writing of the conservators, and another clause (s. 32) 

which provides that the work shall be executed according to a plan 

and elevation and upon a site to be approved by the conservators. 
Accordingly, a plan of the proposed bridge was submitted to the 
plaintiffs, and they, through their secretary, gave their consent in 

writing in the terms of s. 31. It has been contended, on the part 

of the defendants, that the consent so given under that act 
amounted to a licence to them to take the land; and that, having 

given it without imposing any condition, the conservators are not 

entitled to call upon them for any compensation in respect thereof. 

I am, however, of opinion that the effect of that consent is not 

such as the defendants assert. I take the same view of the con- 

sent which was taken by my Brother Smith in Metropolitan Board 

of Works v. Metropolitan Railway Company. (1) The same argu- 

ment was urged there as has been urged here. The Metropolitan 

Board of Works claimed compensation from the railway company 

for damage done to one of their sewers by the execution of the 

(1) Law Rep. 3 C. P. 612. 
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1868 works of the railway. ‘Two answers were set up on behalf of the 
‘Tuamzs company,—one, that the board were not entitled to any compensa- 
Sonneaiarons tion, because no right of theirs had been interfered with by the 
Ries. defendants,—secondly, that, even if there had been, the board had 

given their consent in’ writing to the execution of the works, and, 
as it was conceded that the work had been done properly and 
according to the plans submitted to them, they were without 
remedy. The legislative provision under which the consent was 
required there was very similar to that now in question. The 
majority of the Court thought that the board had no right to 
lateral support for their sewer by the land of the adjacent owners. 
My Brother Smith thought the plaintiffs were entitled to such 
lateral support; and it then became necessary to consider whether 
the consent given by the board affected that right. Upon this 
point he says (1): “It was rather suggested by the defendants 
than relied on as a distinct point, that the approval of the plans 
for the railway works by the board, was equivalent to a licence to 
execute them: but this cannot, I think, be so. The approval is 
not a voluntary licence by the board, but a condition imposed on 
the railway company. It would be the duty of the board not to 
refuse their approval of the plans, if at the time they appeared to 
afford sufficient security to their own works; but such approval so 
given in compliance with the act, does not, as it seems to me, 
carry with it the consequence of a voluntary licence, so that, if any 
damage is done to the works of the board in the execution of the 
plans, the railway company is absolved from making compensa- 
tion.” So here, I apprehend it was the duty of the conservators to 
give their consent to the erection of the bridge, if satisfied from 
the plans deposited with them that the proposed work was such as 
they ought to approve. It seems to me, therefore, that their con- 
sent does not in the least degree interfere with their right to claim 
compensation. ‘Then, is there anything in the character which 
they fill to deprive them of that right? They are the owners of 
the soil; and are entitled to part with it for a consideration, in 
which the Crown has an interest. But it is said that the plaintiffs 
have not parted with the land, but that all the defendants have ac- 
quired is an easement over it; and that the compensation to be 
(1) Law Rep. 3 C. P. at p. 629. 
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awarded under the Lands Clauses Consolidation Act is for lands 1868 
taken or injuriously affected by the works of the company. I am Txames 
not prepared to say that that might not have been a good objec- wines ase 
tion to the award, if founded in fact. But here the land was R gaa 
scheduled in the books of reference deposited under the act, and 

was taken under the powers of the act. The consent to the build- 

ing of the bridge had nothing to do with the land, but only with 

the approval of the nature of the works to be done. I am at a loss 

to see why the plaintiffs should not have compensation. And I 

think the proper mode of enforcing it is that which the plaintiffs 

have adopted. The same question arises upon the demurrer to the 

second plea, and upon that I am also of opinion the plaintiffs are 

entitled to judgment. 


MontacueE Smits, J. I am of the same opinion. The company 
ave built their bridge upon land which is the undoubted property 
ofthe plaintiffs. No doubt, it is for the benefit of the public that 
there should be railways: still those whose property is taken for 
Ahe purpose, or injuriously affected by the construction of the works, 
ought to receive compensation. The conservators, as owners of 
the soil of the river, were prima facie entitled to compensation. 
It is for the company to shew something in their act of parliament 
which deprives them of that right. This I think they have failed 
to do. It appears that the land upon which the piers and abut- 
ments of the bridge stand was included in the plans and books of 
reference deposited by the company, as mentioned ins. 19. The 
special act impowers the company to take those lands; and the 
provisions of the Lands Clauses Consolidation Act are incorporated 
with the special act. If it had stood there, the conservators would 
clearly have been entitled to compensation in the same way as 
other owners whose lands are taken are entitled. Mr. Brown 
assumes that the land taken was valueless. There is, however, no 
ground for that assumption. ‘The legislature seem to have con- 
sidered the soil of the bed and foreshore of the river of some value, 
because the powers given to the conservators by ss. 56 and 57 of 
the Conservancy Act to grant licences are by s. 58 expressly re- 
stricted to granting them for a pecuniary consideration ; the latter 
part of the section enacting that “no such licence or permission 
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shall be granted by the conservators without a previous valuation 


being made by such competent* person as aforesaid; and every 


such valuation shall be signed and certified by the person making 
the same to be true and accurate to the best of his judgment and 
belief; and a copy thereof: shall be transmitted by the conser- 
vators to the said commissioners” of woods and forests. What is 
there, then, to lead to the presumption that the company, if they 
took any part of the bed or soil of the river, were to take it 
without making compensation for it? I see nothing. Then it 
was said that the land here was taken by agreement, and that by 
the agreement no price was stipulated, and therefore it must be 
assumed that the conservators intended to grant it gratuitously. 
That argument is based upon the 3lst and 32nd sections of the 
railway act. But it seems to me that our decision is quite con- 
sistent with those two sections. They do not profess to affect the 
land, but merely relate to the works to be constructed, and were 
designed to give the public an additional security in the super- 
vision of the works by a responsible and known body. Similar 
provisions are contained in all railway acts, where the railway is 
intended to cross a navigable river, in order that no injury may 
be done to the rights of the public. The plaintiffs fill a double 
capacity : they are conservators of the river and owners of the soil. 
In the former capacity, they are charged with the duty of seeing 
that no obstruction to the navigation of the river is caused. In 
the latter, they are entitled to compensation, like any other owners 
of land. Upon these grounds, it seems to me that the main objec- 
tion to the maintenance of this action fails. But it is said that 
the claim of the conservators should have been enforced at the 
time the consent was given. What I have already said seems to 
me to answer that also. The consent to the proposed works had 
nothing to do with the taking of the land. And, if the legislature 
contemplated that any compensation should be paid, it is much 
more consistent to suppose they intended that it should be assessed 
in the ordinary way, than that it should be left to the conservators 
themselves to assess it by their own officer. Upon that ground 
also the defendants have failed to satisfy me that the plaintiffs 
ought not to succeed. The rule will be discharged, and judgment 
given for the plaintiffs upon the demurrer. 
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Brerr, J. The whole argument on the part of the defendants —_1868 
turns upon the fallacy of mixing up the two characters which the  ‘Paames 
plaintiffs fill, of conservators of the Thames, and owners of the soil, a 
and the two consents mentioned in the act. The conservators BM scare gr ie 
possess only the powers which the act gives them. They are to 
give licences in certain cases and consents in others. The docu- 
ment in this case is in truth neither a licence nor a consent. The 
act of 1857 has nothing to do with the matter. The whole ques- 
tion depends upon the act of 1858, the railway act. The com- 
pany were impowered to take certain lands, and to build a bridge 
across the Thames. Part of the land which they were impowered 
to take was a portion of the bed and foreshore of the Thames, 
which belonged to the conservators. In their character of land- 
owners, the conservators stood in the same situation as any other 
owners. In their character of conservators, they were charged 
gvith the duty of seeing that the navigation was not improperly in- 

terfered with. Sections 31 and 32 apply to the manner of carrying 
out the works; they have no reference to the taking of the land. 
The land was not taken by consent, but under the powers of the 
‘company’s act ; and the compensation was to be assessed under the 
provisions of the Lands Clauses Consolidation Act. The rule for 
entering a verdict for the defendants must be discharged; and it 
follows that the judgment on the demurrer to the second plea 
must also be for the plaintiffs. 


Rule discharged. 
Judgment on demurrer for the plaintiffs. 


Attorneys for plaintiffs: W. C. Hall, for Frere & Co. 
Attorneys for defendants : Fladgate, Clarke, & Iinch. 
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EDMUNDS v. GREENWOOD. 


Interrogatories—Libel—Common Law Procedure Act, 1854 (17 &18 Vict. 
CMI) smo 


In an action for libel the Court refused to allow interrogatories to be adminis- 
tered to the defendant, under s. 51 of the Common Law Procedure Act, 1854, 
the express object of the plaintiff being to make the defendant criminate himself 
if he answered them in the affirmative. 


Tue defendant, the solicitor of the treasury, was in May, 1864, 
in conjunction with the late Mr. Hindmarch, Q.C., appointed by 
the commissioners of patents to institute inquiries concerning 
disputes which had arisen between the plaintiff, the then clerk to 
the commissioners of patents, and another gentleman in the office. 

In pursuance of these instructions the defendant and Mr. Hind- 
march entered upon the investigation, and made three reports to 
the commissioners. The defendant also sent a letter to the Lord 
Chancellor concerning the subject of the inquiry. 

The present action was brought for alleged libels on the plaintiff 
contained in two of the reports and in the letter. 

The plaintiff applied at chambers for leave to administer inter- 
rogatories to the defendant with the object of obtaining an admis- 
sion of the publication of the alleged libels.'(1) Martin, B., re- 
fused to make an order. 

The affidavit on which the motion was founded stated that, with 
reference to two of the reports, the defendant admitted in answer 


to certain questions in the suit 


(1) The interrogatories were twenty- 
nine in number, and inquired minutely 
into all circumstances from which any 
evidence of a publication of the alleged 
libels by the defendant could be 
gathered. They asked by whom were 
the reports and letters drawn up; in 
whose handwriting were the drafts for 
the reports and letter ; were any copies 
made of the reports and letter; and 
were such copies lithographed? Were 
any copies sent to anyone besides the 
Lord Chancellor and the commissioners 


of Attorney-General v. Edmunds 


of patents? Were the contents of the 
reports and letter published in any 
newspaper with the defendant’s know- 
ledge or sanction? &c., &c. 

The interrogatories further inquired 
into the nature of the instructions 
received by the defendant from the 
commissioners of patents, and the 
extent of his authority to make the 
inquiry on which the reports and letter 
were founded, and the mode in which 
the inquiry was conducted. 
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that such reports had been lithographed by the direction of Mr. 
Hindmarch, Q.C., with the concurrence of the defendant, and no 
explanation was offered as to the purposes for which such reports 
were so lithographed ; and that deponent had been informed by 
the Queen’s printers, and believed, that a large number of copies 
of the reports so lithographed were printed by them. 


Noy. 21. D. Seymour, Q.C., moved for leave to administer the 
interrogatories. Questions will arise on the trial as to the scope of 
the authority given to the defendant and Hindmarch, whether they 
exercised that authority properly, whether the defendant was party 
to the publication of the documents, whether they were privileged, 
and whether or not he was actuated by malice. The proposed inter- 
rogatories go into all these inquiries. That interrogatories may tend 
to criminate the party interrogated is no objection to their allow- 
gnee. Any question which the party would be bound to answer 
if im the witness-box, he must answer on interrogatories: Zych- 
linski v. Maltby. (1) If his answers may tend to criminate him, he 
Inay decline to answer: Bartlett v. Lewis. (2) If the defendant 
relies upon any supposed privilege arising out of his public 
character, the objection must come from himself. Stern vy. Sevas- 
topulo (3) shews that interrogatories may be allowed in an action 
for slander, though the particular interrogatories there suggested 
were held not to be admissible. So, in Atkinson v. Fosbroke (4), in 
an action of slander, it being shewn that the defendant, at a cer- 
tain place, in the presence of certain persons, had made imputations 
against the plaintiff to the effect that he had committed forgery, 
but that the persons present refused to give the plaintiff any 
further particulars, the Court of Queen’s Bench allowed interroga- 
tories to be put to the defendant as to the precise words which he 
had used; Cockburn, C.J., after adverting to the affidavits, say- 
ing (5), “ The result is that a slanderous imputation against the 
plaintiff of a definite character is shewn to have been made by the 
defendant. . . . but the plaintiff has no means of ascertaining 
the exact terms of the slander, except by extracting it, through 


(1) (1) 10 C. B, (N.S.) 838. (3) 14°00 B. CNS.) 187502 L. J. 
(2) 12 ©. B. (NS) 249; 81 L. J. (OP.) 268: 
(C.P.) 230. (4) Law Rep. 1 Q. B. 628. 


(5) Law Rep. 1 Q. B. at p. 631. 
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means of interrogatories, from the defendant himself. It is clear 
that the plaintiff has a good cause of action, but is unable to 
find out the precise form in which to frame it. I think, therefore, 
the* plaintiff is entitled to have the assistance of the Court, and 
that the proposed interrogatories ought to be allowed.” And 
Blackburn, J., distinguishes the case from Stern v. Sevastopulo. (1) 

In Tupling v. Ward (2), the Court, in an action for a libel, refused 
to allow the interrogatories, but they do not profess to lay down 
any general rule on the subject. In M‘Fadzen v. Mayor, é&c., of 
Liverpool (3), in an action for malicious arrest and false imprison- 
ment brought against a municipal corporation, the plaintiff was 
allowed to interrogate the town-clerk whether he caused the 
plaintiff to be arrested, and by what authority he did so. Bram- 
well, B., there says: “ The Court has, of course, a discretion to say 
that it will not admit of irrelevant, offensive, or scandalous ques- 
tions. But we ought not, I think, to allow a question to be shut 
out only because the opposing counsel says that it is a question 
which the interrogated party may perchance object to answer. In 
equity, any question that is material may be put, and the objection 
to answer it must be made under the oath of the person objecting, 
not on the mere assertion of counsel. Therefore, unless we can 
see clearly that the question is one that ought not to be put, we 
ought to allow it, and to leave the objection to be taken at the 
stage of answering.” 

In Stewart v. Smith (4), in an action for a malicious prosecution 
on a charge of stealing books, the Court allowed interrogatories re- 
quiring the plaintiff to state whether or not certain books described 
were in his possession, and when, where, and from whom he bought 
them, and the price he paid for them. 

[Keatine, J. The plaintiff there could not be exposed to any 
pains and penalties; for, the questions had reference to a charge 
of which he had been acquitted. Here, the questions have a 
direct tendency to criminate. | 

The uniform practice has been to allow all interrogatories which 
bona fide tend to support the party’s own case, provided there is 

(GDy ACOs 185 (ONIGSs Weis BY IE, di, (8) Law Rep. 3 Ex. 279, 281. 


sae 268. (4) Law Rep. 2 C.P. 298. 
2) CH.GN._ 7149; 30 Live Gas.) 222% 
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reasonable ground for putting them, and they do not fall within the 
class of questions which are scandalous or offensive. 


Our. adv. vult, 


Nov. 21. The judgment of the Court (Bovill, C.J., Keating, 
and Byles, JJ.), was delivered by 


Bovyiiti, C.J. In this case Mr. Seymour moved for leave to 
administer interrogatories to the defendant, under the 51st sec- 
tion of the Common Law Procedure Act, 1854. The action is 
brought for alleged libels on the plaintiff contained in two re- 
ports made by the defendant to the commissioners of patents, 
and in a letter addressed by the defendant to the Lord Chan- 
cellor: and the object of the interrogatories was stated to be, 
in the first place, to shew that the defendant in making those 
reports and in writing that letter exceeded the authority given to 
flim ‘ secondly, that he had circulated the reports amongst persons 
who were beyond any privilege which could arise from the occasion ; 
and, thirdly, that hehad been actuated by malicious motives. The 
‘proposed interrogatories were intended to make out those three 
propositions; the express object being to make the defendant 
criminate himself if he answered in the affirmative the questions 
proposed to him. An application had been made to my Brother 
Martin at chambers; and, he haying refused to make an order, the 
case now comes before us by way of appeal against his decision. 
Now, in all the cases which have arisen upon this subject, it has 
been considered that it is for the judge at chambers to exercise his 
discretion, regard being had to the circumstances of each particular 
case and the nature of the proposed interrogatories ; and the Courts 
will not interfere unless satisfied that that discretion has been exer- 
cised improperly. In many cases interrogatories have been allowed 
to be put to a party, though the answers thereto might have a 
tendency to criminate him, as in Zychlinski y. Maltby (1) and 
Stewart y. Smith (2), leaving him to refuse to answer the questions 
upon that ground, if he should think fit. So, where fraud has 
been alleged against a party, the Courts have in some cases 
allowed him to be interrogated upon the matter, and questions to 


(1) 10 C. B. (N.S.) 838. (2) Law Rep. 2 C. P. 293. 
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be put tending to shew that he was guilty of the alleged fraud, as 
in Osborn v. London Dock Company (1) and. Bartlett v. Lewis. (2) 
But, in a case of libel, Tupling v. Ward (3), the Court of Exchequer 
refused to allow interrogatories.to be put to the defendant with the 
view of shewing the authorship of the publication complained of ; 
and, after time taken for deliberation, Martin, B., delivering the 
judgment of the Court, says: “We are all of opinion that, in the 
exercise of the authority and discretion given to us by the 5lst 
section of the Common Law Procedure Act, 1854, such interroga- 
tories ought not to be allowed. It was scarcely contended that the 
defendant was bound to answer them ; but it was urged that the 
interrogatories ought to be administered, leaving the defendant to 
refuse to answer if he thought fit. Without laying down any 
general rule on the subject, we think that, in cases of this kind, it 
would be unfair to submit questions which a party is clearly not 
bound to answer ; the object being, either to compel him to answer 
when not bound, or to refuse, and so create a prejudice against him. 
We therefore think that these interrogatories ought not to be 
allowed.” This Court, again, in Stern v. Sevastopulo (4), acted upon 
the same principle, in an action for verbal slander: and that case 
is the stronger, because a judge at chambers had allowed the 
interrogatories, and the Court set aside the order. The cases relied 
on by Mr. Seymour on moving for this rule, were nearly all cited 
there, and the case was pressed quite as urgently and forcibly as 
this has been. But Erle, C.J., said: “It appears to me that this is 
an attempt to extend the rule to a degree that might lead to most 
pernicious consequences,—an extent to which, if there be no autho- 
rity to warrant it, I for one should decline to be responsible for 
carrying it. In Mr. Day’s excellent book on the Common Law 
Procedure Acts, 2nd ed. pp. 235, 236 (3rd ed. 258), Tupling v. 
Ward (3) is referred to to shew that the Courts have a general 
discretion in the matter of allowing interrogatories, and Moor v. 
Roberts (5) to shew that such interrogatories as are of a merely 
fishing character are not to be allowed. ‘The unprecedented nature 


(1) 10 Ex. 698; 24L. J. (Ex.) 140. (4) 14 ©. B. (NS.) 787, 742; 32 
(2) 12 C. B. (N.S.) 249; 81 L. J. LJ. (G.P.) 268, 270. 
(C.P.) 230. ()2 OB. GUS) BT 26mg: 


(3) 6 H. & N. 749, 752; 30 L. J. (C.P.) 246, 
(Ex.) 222, 224, 
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of these interrogatories, the nature of the action, and the absence 
of any special circumstances to warrant them, seem to me to afford 
abundantly sufficient grounds to shew that they overstep the boun- 
dary line. I do not mean to say that in no case will the Court 
allow interrogatories in an action of slander; but, before I allow 
them, I must be satisfied that there are very peculiar circumstances 
of grievance and oppression to justify so novel a proceeding.” The 
rest of the Court concur in that judgment. A similar question 
arose in Atkinson y. Fosbroke. (1) The Court of Queen’s Bench, 
agreeing in the general principle on which such interrogatories 
ought to be allowed, as stated in Stern v. Sevastopulo (2), thought 
that, under the very peculiar and special circumstances of the case 
then before them, although it was an action for slander, the inter- 
rogatories should be allowed. In the present case, however, we do 
not find that there are any such special circumstances as in our 
gudgment ought to take it out of the principle which was acted 
upon by the Court of Exchequer in Tupling v. Ward (8), and by 
this Court in Stern y. Sevastopulo. (2) In fact, every word of the 
judgments in those two cases might with equal propriety be applied 
to the present case. The express and avowed object of the plaintiff 
here is, to put certain questions to the defendant which may tend 
to make him criminate himself. In the absence, therefore, of any 
such special circumstances as should, according to the general 
current of authorities, induce a judge sitting at chambers, or the 
‘Court, in the exercise of their respective discretions, to allow 
interrogatories such as these to be put, we are of opinion that they 
-ought not to be allowed in an action of this description. We are, 
in effect, asked to say that Martin, B., exercised his discretion im- 
properly. That must be most clearly made out before we will 
interfere with the deliberate decision of a learned judge. So far 
from its being made out here, we are all of opinion that his dis- 
-eretion was most properly exercised. ‘The interrogatories must 


therefore be disallowed. 
Tiule refused. 


Attorneys for plaintiff: Ashley & Karle. 
Attorneys for defendant: Raven & Bradley. 
(1) Law Rep. 1 Q.B. 628. (3) GH. & N. 749; 80 L. J. (Ex.) 
(2) 14 C. B. (NS.) 737; 82 LJ. 222, 
(O.P.) 268. 
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POTTER anp Orners v. RANKIN. 


Costs —Attendance of country Attorney or managing Clerk on Trial, &c., in 
London — Commission to examine Witnesses abroad —Legal Assistance— 
Master’s Discretion. 


The master, on taxation of the defendant’s costs in an action ona policy, where 
the questions to be tried were admitted to be extremely difficult and complicated, 
having declined to allow the expenses of the attendance at the trial in London, 
and on a motion, of the managing-clerk of the defendant’s attorney, who had had 
the entire management of the cause,—The Court refused to interfere. 

On the execution of a commission for the examination of witnesses at Calcutta, 
in a case of much complication and importance, the master, on taxation of the 
defendant’s costs, disallowed the expenses incurred on his behalf in legal assistance 
to the commissioners in conducting the viva voce examination of the several wit- 
nesses, although the order for the commission provided that “the costs of the 
order, and of the examination, interrogatories, cross-interrogatories, and office-copies 
thereof, and all other costs incidental thereto, should be costs in the cause :”— 

The Court refused to interfere with the master’s discretion. 


THIS was an action against a Liverpool underwriter on freight of 
the ship Sir William Eyre, for a total loss. The cause was tried 
at the sittings in London after Michaelmas Term, 1866, when 
a verdict was found for the defendant, subject to a motion. In 
Hilary Term, 1867, a rule nisi was obtained to enter a verdict for 
the plaintiffs, which rule was subsequently discharged. (1) 

The plaintiffs had obtained a commission for the examination of 
witnesses at Calcutta, the order for which provided that “ the costs 
of the order, and of the examination, interrogatories, cross-interro- 
gatories, and office-copies thereof, and all other costs incidental 
thereto, should be costs in the cause.” 

On taxation of the defendant’s costs, the master disallowed the 
journeys and attendances at consultations with counsel, and at the 
trial, and on the argument of the rule, of Mr. Snow, the managing- 
clerk of Messrs. Bateson & Co., of Liverpool, who had prepared the 
briefs and had had the entire management of the cause, although 
it was sworn that, from the importance and difficulty of the ques- 
tions raised, the defendant could not safely or prudently have 
allowed the trial to take place without his personal attendance. 

The bill of costs contained a charge of 136J. 7s. for the costs of 
executing the commission at Calcutta, 667. 17s. of which was for 

(1) Law Rep. 3 C. P. 562. 
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“legal advice and assistance to the commissioners executing the 
said commission.” The master disallowed this sum of 661. 17s. 
It appeared that the commission had been directed to two mer- 
chants, and that, in consequence of the importance and intricacy 
of the matters in issue, and it being the practice upon the execu- 
tion of commissions to put questions viva voce, in addition to the 
written interrogatories, each commissioner had thought it necessary 
to obtain the assistance of an attorney. 

A summons was taken out for a review of the taxation: and 
upon the hearing Blackburn, J., declined to interfere, indorsing 
the summons,—“ No order; without prejudice to an application 
to the Court in respect to the non-allowance of legal assistance on 
the commission.” 


Cohen moved for a rule nisi for a review of the taxation. He 
submitted, upon the authority of Bell vy. Aitkin (1), that this was 
"a case in ‘which the master, in the exercise of his discretion, ought 
to have allowed the attendance of the managing-clerk of the de- 
fendant’s attorneys, especially as it was the act of the plaintiffs, in 
‘Taying the venue in London, which rendered his attendance here 
necessary ; and that, seeing the importance of the questions at 
issue, and the difficult nature of the examination of the witnesses 
under the commission, the expense of obtaining legal assistance for 
the commissioners ought to have been allowed as “costs incidental 
to the execution of the commission.” 

{The Court refused a rule upon the first point, observing that the 
circumstances of the case relied on were very peculiar; but they 
granted it upon the second point. | 

Sir G. Honyman, Q.C., shewed cause. It would very much 
aggravate the expense of commissions if an attorney were to be 
employed on each side to assist the commissioners. There is no 
precedent for such a claim as this. And there is no pretence for 
saying that this is not a matter for the discretion of the master, or 
that the master here has not exercised that discretion properly. 
If the commissioner had charged a lump sum, including what he 
had paid for legal assistance, and the master had in the exercise of 
his discretion allowed it, the Court probably would not have inter- 


(1) Law Rep. 3 C. P. 320. 
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fered: Cornet v. Dempsey. (1) But Stewart v. Steele (2) shews that 
the master must exercise his discretion on the matter. And, unless 
he is shewn to have erred in principle, the Court will not send the 
matter back to him. 

[Bovitt, C.J. The inquiry was certainly a very serious one ; 
and, if questions were to be put viva voce, it is difficult to see how 
the duty cast upon these lay commissioners could be properly per- 
formed without the assistance of either attorney or counsel. In- 
deed, I perceive from the bill that there were consultations as to 
whether or not counsel should be employed. The same course 
seems to have been pursued by both sides. 

Brett, J. As the parties chose to employ lay commissioners in 
a case of such importance, in which it must have been assumed that 
professional assistance would be required, the question is whether 
the successful party should not have the costs of it. | 

It must surely be a matter for the master. And here the master did 
not decide until after consultation with some of the other masters 

Cohen, in support of the rule. The only question is whether 
these costs were fairly and reasonably incurred in the execution of 
the commission. There is no more reason why a lay commissioner 
should not avail himself of legal assistance, than why a lay arbi- 
trator should not employ competent legal advice in the preparing 
of his award. And, if ever there was a case that would justify it, 
this is that case. None but a professional man of great experience 
could have conducted the examination satisfactorily. 

[Brert, J. Nobody doubts the propriety of the course which 
was adopted. The only question is, who is to pay for it.] 

The reason why the question has not arisen before no doubt is, 
that the commissioner usually charges a gross sum, which includes 
the charge for professional advice. If the witnesses had been 
examined, before a master here, the attendance of counsel and 
attorney would have been allowed as matter of course. So, on a 
reference to arbitration. The very form of the commission here 
shews that the employment of a professional adviser was contem- 
plated. The point is one of considerable importance; for, whereas 
formerly the functions of the commissioners were simple and well 
defined, very different duties are now cast upon them by the 

(1) 1 Dowl. N. 8, 422. (2) 4M. & G. 669. 
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modern practice of examination viva voce: and it is within the 
experience of every one that commissions frequently fail in conse- 
quence of the imperfect manner of their execution. 

-[Bovitt, C.J. Why was not a mandamus to the Supreme Court 
obtained ?] 

That course was deprecated by the Court in Farnworth v. Hyde (1), 
in consequence of the increased delay and expense. There had been 
a second commission in this case to Otago; and as to that, the 
master allowed a portion of the costs incurred by the commis- 
sioners in obtaining legal assistance. 


Bovitt, C.J. Mr. Cohen bases his application in this case upon 
two grounds. In the first place, he contends that the commis- 
sioner had a right to call in the aid of an attorney in conducting 
the examination under the commission, and that the unsuccessful 
party must pay for it. There is no foundation whatever for that 
Contention. The matter must be for the discretion of the master 
in each particular case: and, unless we see that the master has 
been clearly and substantially wrong, we cannot interfere with his 
‘decision. The importance of the case, and the nature of the ques- 
tions to be put to the witnesses, were matters for the consideration 
of the master: and no doubt everything that could be urged before 
him in support of the claim was ably urged. It was, probably, 
highly desirable that the defendant should have the assistance of a 
legal adviser to conduct the examination before the commissioners. 
But the question is whether he can impose the expense of that 
upon the plaintiffs. If the master had altogether declined to 
exercise a discretion, there might possibly be ground of complaint. 
But here the master did go into the matter ; for, he allowed a por- 
tion of similar charges on the Otago commission. It is impossible 
for the Court to discuss the question of amount. 


Byues and Brert, JJ., concurred. 
Rule discharged, with costs. 


Attorneys for plaintiffs: Thomas & Hollams. 
Attorneys for defendant: Field & Roscoe, hi Bateson, Robinson, 


& Co., Liverpool. 
(1) 14 C. B, (NS) 719. 
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Parish Clerk—Assignment of Office—Parish of Manchester Division Act, 1850 
(13 & 14 Viet. c. 41), s. 6. 


N., having been appointed parish clerk of the parish of Manchester before the 
passing of 13 & 14 Vict. c. 41, purported to assign by deed his office of parish 
clerk toD. By 13 & 14 Vict. c. 41, s. 6, an act passed for subdividing the parish 
of Manchester, it was provided that there should be paid to the rectors of the new 
parishes for marriages, churchings, and burials, the fees usually payable at the 
parish church during the continuance in office of the chaplains, minor canons, and 
clerks of the parish church then being in office, or any of them; and that the 
rectors should pay the same to one of the chaplains or minor canons, who should 
distribute them to the persons entitled. All the chaplains and minor canons had 
ceased to hold office. N. having sued the rector of one of the parishes created 
under the. act for his portion of the marriage fees :— 

Held, that the office of parish clerk cannot be assigned, and N. was therefore 
still the parish clerk. 

Held, atso, that the mode by which the fees received by the rectors were to be 
paid to the parties entitled was only machinery appointed by the act for the 
purpose, and there being no chaplains or minor canons remaining through whom 
it could be carried out, N. was entitled to recover by action from the rector the 
amount due to him. 


APPEAL from the county court of Manchester. 

The action was brought to recover the sum of 2J. 17s. 6d. for 
marriage fees Claimed by the plaintiff, as being payable to him 
under the provisions of the parish of Manchester Division Act, 
1850 (13 & 14 Vict. c. 41), s. 6 (1), as lay parish clerk of the parish 


(1) 13 & 14 Vict. c. 41, s. 6:— 
“ And in order that the setting out and 
declaring, or setting out, constituting, 
and annexing, any district or parish, 
under the provision of this act, to any 
church ‘or chapel already consecrated, 
or to be hereafter consecrated, may not 
prejudice the revenues of the chaplains 
or minor canons, or of the clerks now 
holding office in the cathedral and parish 
church of Manchester, be it enacted, 
that there shall be paid to the rectors 
of such districts or parishes respect- 
ively, and their successors for the 
time being, for the performance of mar- 
riages, churchings, and burials, during 


the continuance in office of the said 
chaplains or minor canons and clerks, or 
any of them, the fees which are usually 
and of right ought to be paid for every 
such marriage and burial, and such 
offerings as are usually and of right 
made for every such churching at the 
said cathedral and parish church of 
Manchester, and that the said rectors 
and their respective successors, shall 
from time to time receive such fees and 
offerings, and pay to the said chaplains 
or minor canons such proportion of the 
same as incumbents of chapelries and 
districts within the parish of Man- 
chester have hitherto paid of fees and 
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of Manchester, and of the cathedral or collegiate and parish church 
of Manchester, for marriages solemnized at Saint Peter’s Church, 
Oldham Road, Manchester, between the Ist of January, 1860, and 
the 31st of December, 1866. In July, 1818, the plaintiff was ap- 
pointed by deed to the office of lay parish clerk of the parish of 
Manchester, and of the cathedral or collegiate and parish church 
of Manchester, by the late Sir Thomas Joseph de Trafford, in 
whose gift the office was, as stated in 13 & 14 Vict. c. 41, 8. 18. 
By an indenture dated the 14th of November, 1835, the plaintiff, 
in consideration of 1900/., assigned to Mr. Thomas Davenport his 
office of parish clerk of the said parish and church, and the 
emoluments arising therefrom. The plaintiff had not since 1835 
acted as parish clerk, or appointed any deputy to act in his stead 
other than by the above-mentioned indenture of the 14th of 
November, 1835. The chaplains or minor canons, and the clerk 

orders holding office at the time of the passing of the act 
(43 & 14 Vict. c. 41), all ceased to hold their respective offices as 
chaplains, minor canons, and clerk in orders before the commence- 


eae 


longed to the person or persons so 
dying or ceasing to hold office, or being 
compensated as aforesaid, shall cease 
and determine; and from and after 
the death or vacation of office of all 
the said present chaplains or minor 
canons and clerks, such fees only shall 
be payable at any such church or 
chapel as aforesaid, as shall be fixed by 
the bishop of the diocese under the pro- 
visions hereinafter contained: Provided 
also, that nothing in this act contained 
shall interfere with the right of per- 
forming marriages within the parish of 


offerings respectively received by them 
in respect of marriages, churchings, and 
burials in their several churches and 
chapels, to be by the said chaplains or 
minor canons paid to the person or per- 
sons for the time being entitled thereto, 
and in such shares and proportions as 
the fees and offerings respectively now 
payable at the said last-mentioned 
church are divided, and that the said 
fees and offerings shall be paid by half- 
yearly payments, on the Feast of the 
nativity of our Saviour Christ, and of 
St. John the Baptist, in every year: Pro- 


vided always, that on the death of any 
one or more of the present chaplains or 
minor canons and clerks, or on the 
ceasing of any one or more of them to 
hold his or their office or offices re- 
spectively, or being compensated in 
manner hereinafter provided, such pro- 
portion of the fees and offerings to be 
paid to the said chaplains or minor 
canons and clerks as would have be- 


Marchester. (as now existing) already 
enjoyed by the incumbents of the 
churches of St. Mary and St. John, in 
Manchester, until the next avoidances 
of the said churches respectively, when 
the same shall cease and determine, ex- 
cept as to the districts or parishes then 
severally annexed or to be annexed to 
the said churches.” 
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ment of the year 1855. The defendant was the rector of St. Peter’s 
Church, Oldham Road, Manchester, to which a parish constituted 
out of the ancient parish of Manchester had been annexed under 
the provision of the above-mentioned act. The church of St. Peter 
was consecrated in January, 1860, and the defendant had been 
rector since the time of its consecration. 

The county court judge found that in the event of any fees 
being payable by the defendant to the parish clerk of the cathedral 
and parish church in respect of marriages at St. Peter’s, such fees 
were one shilling for each marriage by licence, and ninepence for 
each marriage by banns, and the total amount of such fees at the 
said rates, from January, 1860, to December, 1866, was 27. 17s. 6d. 
Judgment was given for the plaintiff for the sum of 2/. 17s. 6d., 
with leave to the defendant to appeal. 

The question for the opinion of the Court was, whether the 
plaintiff was entitled to recover by action in the county court of 
Manchester the said sum or any part thereof. 


John Edwards, for the defendant, contended, first, that the plain- 
tiff was not the parish clerk of Manchester, for that either the 
office was assignable (Com. Dig. Officer (C. a.)) and passed to 
Davenport by the deed of the 14th of November, 1835, or else the 
plaintiff had lost his rights in it by non-user. Secondly: that the 
plaintiff, if ever entitled to the fees claimed, was only entitled to 
receive them from one of the chaplains or minor canons in the 
manner pointed out by the act (13 & 14 Vict. ¢. 41, s. 6), and not 
to recover them by action. 

R. G. Williams, for the plaintiff, was not called on. 


Wiu.es, J. Mr. Edwards has done all that it was possible to 
do, but the county court judge was right. The first point made on 
behalf of the defendant was that the plaintiff had ceased to be 
parish clerk of Manchester. It could not be doubted that he was 
so up to the year 1835, because the case finds that Sir T. Trafford 
had a right to appoint him, and that is a right which, though un- 
usual, he may have had under a private act of parliament. Sir T. 
Trafford appointed him by a deed which gave him a right to ap- 
point a deputy, but made no mention of assigns, and there is 
nothing to shew that the plaintiff's office differs from that of any 
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other parish clerk. In the year 1835 the plaintiff professed to 
assign his office to Mr. Davenport, and the question is, whether 
that assignment took the office out of the plaintiff, or only 
amounted in law to the appointment of a deputy. It certainly 
would require authority to shew that a parish clerk can assign his 
office, and the only authority that has been cited is a passage in 
Comyn’s Digest, Officer (C. a.), which says that an office in fee 
may be assigned; but it goes on to give the reason, viz., because 
heir includes assigns, which implies that an office granted for 
life cannot be assigned. The same title (D. 1) states who can 
appoint a deputy, and it appears at once from what is there laid 
down that it is a very different thing to be entitled to appoint a 
deputy and to make an assignment. Amongst the officers who 
may appoint a deputy is mentioned, though doubtfully, a parish 
clerk, with a reference to Peat vy. Birr (1); but the whole passage 
excludes the idea that a parish clerk can assign his office. I think 
thefefore that both upon reason and authority the deed of 1835 
amounted only to the appointment of a deputy, the plaintiff being 
bound to pay over the fees he may receive to Mr. Davenport, upon 
the principles laid down in Roe v. Tranmarr. (2) No question 
arises here as to the effect of non-user in the case of such an office, 
because no non-user has been shewn of a contumacious kind; but 
where non-user has been set up as causing a loss of right, as in 
the case of a lord of the manor letting manorial courts fall into 
neglect, and failing to appoint a judge, there has been usually 
some injury to third parties, and a duty to exercise the right to a 
definable extent. 

Then, further, it is contended that the 6th section does not 
reserve to the plaintiff his rights, but only entitles him to be paid 
certain moneys by the chaplains or minor canons holding office 
at the time the act was passed, and that he therefore is not en- 
titled to bring this action. The key to that section however is 
to be found in the introduction to it, which states the object of the 
section to be that the consecration of new churches under the act 
might not prejudice the revenues of amongst others the clerks then 
holding office, of whom the plaintiff was one. The section then 
provides a certain course by which the fees of the clerks should 

(1) Fitzgibbon, 272. (2) Willes, 682. 
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be paid to’ them, viz., through the hands of the chaplains or minor 
canons; but the rights of the clerks being distinct rights of their 
own cannot have been intended to depend on the existence of the 
chaplains or minor canons. The object of the provisions was obvi- 
ously to save the rectors of the new.churches the trouble of distri- 
buting the fees; it is therefore a mere matter of machinery, as if 
the act:had provided that the money should be paid through a 
certain bank. If in that case the bank had ceased to exist, the 
plaintiff would still have been entitled to receive the money, and 
so in this case the only effect of all the chaplains and minor canons 
having ceased to hold office is that the rector must pay what he 
owes to the plaintiff in the usual way, instead of in the manner 
provided by the act. It may be that the plaintiff could have sued 
the defendant for his fees if the latter had not paid them, even if 
the chaplains and minor canons had still held office, but it is not 
necessary to go into that point in this case. 


Keatine, J. I quite agree that the county court judge was 
right. I think the plaintiff was parish clerk at the time he 
brought the action, for he was, it is admitted, duly appointed pre- 
viously to 1835; and, as shewn by my Brother Willes, he could not 
assign his office, and therefore he still remained parish clerk. 

Then it is said that he cannot bring an action for the money, the 
act only entitling him to receive it through the chaplains or minor 
canons; but there are none of them left, and if that view be cor- 
rect, he would be unable in any way to recover the money, though 
he is clearly entitled to it because the act only provides that the 
shares of those who die, or cease to hold office, shall cease to be 
paid. I quite agree with my Brother Willes that the provisions of 
the act, with reference to payment through the chaplains and 
minor canons, are merely machinery for enabling the plaintiff to 
obtain payment without unnecessary trouble to the rectors of the 
new churches, and that he remains entitled to the money as before, 
though the machinery has failed. 


Brett, J., concurred. 
Judgment for the plaintiff. 


Attorneys for plaintiff: Merriman & Pike. 
Attorneys for defendant: Gregory, Roweliffes, & Rawle. 
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TUE BOARD OF WORKS FOR THE WANDSWORTH DISTRICT, 
APPELLANTS ; HALL, REsponpEnt. 


Metropolis Management Amendment Act, 1862 (25 & 26 Vict. c. 102), s. T5— 
“ General line of Buildings” —Jurisdiction of Magistrate. 


H. erected a building beyond a line which was subsequently decided by the 
superintending architect to the Metropolitan Board of Works to be the general 
line of buildings of the row of houses in which the same was situated. The 
superintending architect had not decided what was the general line of buildings 
for that row of houses previously to the date when H. erected his building. A 
complaint having been made by the District Board of Works before a magistrate, 
under 25 & 26 Vict. c. 102, s..75 (1), the magistrate was of opinion that the line 
determined by the architect was, in fact, the “general line of buildings” at the 
time that H. built :— 

Held, that H. had committed a breach of the statute (25 & 26 Vict. c. 102), and 
that the magistrate had jurisdiction to order the building to be pulled down. 

St. George, Hanover Square, v. Sparrow (16 C. B. (N.S.) 209; 33 L. J. (M.C.) 
3S), and Bauman v. Vestry of St. Pancras (Law Rep. 2 Q. B. 528), discussed. 

“¥ 


CasE stated by one of the Metropolitan Police Magistrates, under 


20 & 21 Vict. c. 43.7 
2 * 


(1) 25 & 26 Vict. c. 102, s, 75 :— 
“No building, structure, or erection 
shall, without the consent in writing 
of the Metropolitan Board of Works, 
he erected beyond the gencral line of 
buildings in any street, place, or row 
of houses in which the same is situate 
in case the distance of such line of 
buildings from the highway does not 
exceed fifty feet, or within fifty feet of 
highway when the distance of the line 
of buildings therefrom amounts to or 
exceeds fifty feet, notwithstanding there 
being gardens or vacant spaces between 
the line of buildings and the highway, 
such general line of buildings to be 
decided by the superintending architect 
to the Metropolitan Board of Works for 
the time being ; and in case any build- 
ing, structure, or erection be erected, or 
be begun to be erected or raised, without 
such consent, or contrary to the terms 
and conditions on which the same may 
have been granted, it shall be lawful 
for the vestry of the parish or the Board 


of Works for the district in which such 
building or erection is situate to cause 
to be made complaint thereof before a 
justice of the peace who shall thereupon 
issue a Summons requiring the owner 
or occupier of the premises, or the 
builder or person engaged in any work 
contrary to this enactment, to appear at 
a time and place to be stated in the 
summons to answer such complaint ; 
and if at the time and place appointed 
in such summons the said complaint 
shall be proved to the satisfaction of the 
justice before whom the same shall be 
heard, such justice shall make an order 
in writing on such owner, or occupier, 
builder, or person directing the demo- 
lition of any such building or erection, 
or so much thereof as may be beyond 
the said general line so fixed as afore- 
said, within such time as such justice 
shall consider reasonable, and shall also 
make an order for the payment of the 
costs incurred up to the time of hear- 
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The respondent appeared on the 5th of June, 1867, to answer 
the complaint of the clerk to the appellants, acting on their behalf. 
The summons charged that the respondent had, without the con- 
sent in writing of the Metropolitan Board of Works, unlawfully 
erected certain buildings beyond the general line of buildings in a 
street called the Wandsworth Road, such line of buildings not 
exceeding fifty feet from the highway, contrary to the statute 
25 & 26 Vict. c. 102, s. 75. (1) 

It appeared in evidence that the respondent had, in the month 
of May, 1867, but before the 13th of that month, erected a build- 
ing on part of the garden in front of Thurlow Cottage, situate 
in Wandsworth Road, Clapham, and beyond the general line, as 
determined by the magistrate, of buildings forming a row of 
houses on the south-eastern side of Wandsworth Road, between 
Matrimony Place and the railway abutment of the London, Cha- 
tham, and Dover Railway. The superintending architect to the 
Metropolitan Board of Works, on the 13th of May, 1867, decided 
the general line of buildings in the row of houses in which the 
building so complained of was situate, and the magistrate was of 
opinion that the general line of buildings so decided by the super- 
intending architect was the general line of buildings in the row of 
houses in which the building complained of was erected. It was 
proved that the building complained of was erected beyond such 
general line of buildings. It was contended on behalf of the re- 
spondent that, inasmuch as the superintending architect to the 
Metropolitan Board of Works had not decided the general line of 
buildings before the building complained of was erected, therefore 
the respondent had not violated 25 & 26 Vict. c. 102,s. 75 (1), and 
that the magistrate had no power to order the demolition thereof, 
and the magistrate, being of such opinion, declined to make any 
order in the matter. 

If the Court should be of opinion that, under the circumstances, 
the magistrate had power to order the demolition of the building, 
then the case was to be remitted to him in order that he might 
make the necessary order for the demolition thereof, otherwise the 
complaint was to be considered as dismissed. 


(1) Ante, p. 85. 
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Francis, for the appellants. On the very day when this case 1868 
was decided by the magistrate, a contrary decision was arrived at WaxpsworTz 
by the Court of Queen’s Bench in the case of Bawman v. Vestry of pare 
St. Pancras. (1) That case is decisive of the present point ; there . 
was an earlier case in this court, St. George, Hanover Square, v. 
Sparrow (2), which is in conflict with the case in the Queen’s 
Bench on the question whether the magistrate is bound by the 
determination of the superintending architect as to what the 
general line of buildings is; but they agree on the point raised 
in this case, that the superintending architect need not have 
given his certificate before the buildings are erected in order to 
give the magistrate jurisdiction. In this case the magistrate’s own 
decision agreed with that of the superintending architect, and there- 
fore, according to either case, the appellants are entitled to judgment. 

Wharton, for the respondent. The question must turn upon the 
words of the section; and it is evident from them that there can 
bé no offence till there is a general line of buildings decided by 
the superintending architect. The magistrate had no jurisdiction 
4 decide-whether the line settled by the architect was right. The 
judgments in the two cases that have been referred to are in direct 


HALL. 


conflict, and the question is which the Court will now follow. The 
judgments of Erle, C.J., and Willes, J., in St. George, Hanover 
Square, v. Sparrow (3), shew distinctly that they thought that there 
could be no offence till the general line of buildings had been 
decided by the architect. In Bauman v. Vestry of St. Pancras (1) the 
facts were very different from those in this case, for application had 
been made by the builder to the Metropolitan Board of Works for 
leave to build beyond the general line, and he had obtained such 
permission under certain restrictions: he knew, therefore, what 
was the general line of buildings, and intentionally built beyond 
it, and no hardship was involved in the case. 
Francis, in reply. 


Wiutes, J. In this case it is impossible to get over the pro- 
visions of the statute, whether it is to be construed according to the 
rule laid down in this court by three judges in the case of St. George, 


(1) Law Rep. 2 Q. B. 528. (2) 16C. B. (NS.) 209 ; 33 L. J. (M.C.) 118. 
(3) 16 C. B. CNS.) at pp. 218, 220. 
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Hanover Square, v. Sparrow (1), or to the rule laid down by one or 


Wanpsworrn more of the judges of the Cotirt of Queen’s Bench, not by the 


Boarp or 
Works 
YX 
Haut 


Court, in Bauman v. Vestry of St. Pancras. (2) The statute in 
effect lays down, that a person who erects a building within the 
limits to which the act applies, unless he obtains the consent of the 
Metropolitan Board of Works, shall at his peril keep within the 
general line of frontage; and it goes on to say, that such general 
line shail be decided by the superintending architect of the Metro- 
politan Board of Works, and that the magistrate may order the 
building to be pulled down if it be beyond the general line so 
fixed. Any person, therefore, who erects a building in such a 
position that it is in danger of being considered by competent 
authority beyond the general line of buildings, is in danger of 
having to pull it down ; and though it is a hardship that he should 
be. obliged to do so by a subsequent decision, either of the architect, 
as was thought by the judges of the Court of Queen’s Bench, or 
the architect confirmed by the magistrate, as was thrown out by 
three judges of this court, yet the hardship is tolerated to prevent 
the eyesores and inconvenience that would follow if persons were: 
allowed to build without any reference to the other houses in the 
street. It cannot be that the line is merely imaginary till fixed 
by the architect, though it is necessary to resort to a mental pro- 
cess to apprehend it, and it is a matter of judgment where the 
line will fall upon the ground. It is not necessary to go further 
in this case, because the magistrate has come to the conclusion that 
the architect has laid down the general line of buildings correctly ; 
both the authorities therefore (in one or both of whom the right 
to decide must rest) have decided the position of that line against 
the respondent. It is unnecessary, therefore, to enter into a. 
discussion as to whether the view taken by three judges in this 
court, or that taken by two judges in the Court of Queen’s Bench, 
was right. It may be proper, however, to observe, that in the case 
in the Queen’s Bench, Shee, J., said that he did not think that in 
deciding that case their judgment would necessarily conflict with 
the case in this court; and he goes on to state the reason, viz., 
because the magistrate in Bauman vy. Vestry of St Pancras (2) 
adopted the line that had been decided by the architect as the 
(1) 16 C. B.(N.S.) 209; 83L. J.(ML.G.) 112, (2) LawNe».2 Q. B. 528, 
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true line, which of course he had a right to do; the question in —_ 1868 
that case, in fact, was rather whether the architect’s certificate had Wanxpswoarm 
been given in time, than whether the magistrate was bound by it if ee 
it were so; but in the case of St. George, Hanover Square, v. 
Sparrow (1) it was assumed that it made no difference when the 
architect gave his certificate, for one reason why the Court thought 
that the line fixed by the architect was not conclusive against the 
builder (no one doubted it was so against the architect’s employers, 
the Metropolitan Board of Works), was the hardship of his being 
bound by a decision ex post facto. The cases in both courts, there- 
fore, are against the respondent. I may say, without any disrespect 
to the Court of Queen’s Bench, that the opinion of the judges of this 
court was misapprehended, for it is stated in Bawman v. Vestry of 
St. Pancras (2) that the Court of Common Pleas had overlooked 
that it was the decision of the architect which gave the magistrate 
gurisdiction ; it is quite obvious that that remark proceeds on the 
assumption that the judges of this court thought that, even if the 
building was within the line laid down by the architect, yet if it was 
utside what the magistrate thought to be the true line, he could 
decide against the builder and order the buildings to be pulled 
down. No such opinion was entertained here; the judges here, 
equally with the judge I have quoted, thought that the magistrate 
had no jurisdiction except in relation to the architect’s line; they 
thought the magistrate ought not to convict unless the building was 
beyond the line so laid down by-the architect, but they also thought 
that he ought not to convict if he was of opinion that the building 
was not really beyond the general line of houses, though it was 
beyond that fixed by the architect. To that extent, therefore, the 
judgment in this court appears to have been misapprehended. The 
result therefore is, that we must remit this case to the magistrate, 
for him to make such order as is right. 


v. 
HA, 


Keatinea, J. I am of the same opinion. The point actually 
decided by the magistrate, assuming that he had jurisdiction, was 
right, because he has found that the line laid down by the archi- 
tect was the true line of buildings; he has, therefore, not decided 
anything contrary to the decision in this court in St. George, Hanover 


(1) 16 C.B.(N.S.) 209; 88 L.J.(M.C.)118. (2) Law Rep. 2 Q. B. at p. 532, 
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Square, v. Sparrow (1), nor, indeed, has the Court of Queen’s 
Bench, when the case in that Court is properly understood as ex- 
plained by my Brother Willes. I think the magistrate exercised 
a wise discretion in sending the case here, as it is one of some 
difficulty ; but we have come to the conclusion that he has jurisdic- 
tion, and is entitled to act upon the opinion of the architect and his. 
own. 


Brett, J. I think this case depends on whether the general 
line of buildings is, in truth, an existing line before the architect 
has given his decision respecting it; if it be not, then I should 
think the injustice would be so great, if the architect could by 
laying down a line compel persons to pull down buildings already: 
erected, that we should be bound to look for some other interpre- 
tation of the act. If, however, the line is an actually existing 
one, and the only difficulty is in discovering its position, and of 
this the decision of the architect is made evidence by the act, 
then I think the words of the act are conclusive. The section 
says that no person shall build beyond the line, and that if he. 
does the magistrate may order the building to be pulled down;. 
and even according to the case in this court, the architect’s decision 
is prima facie evidence as to its position, though not conclusive as. 
against the person building. On consideration, I think that the. 
line is an existing one, and that the magistrate had therefore 
authority to order the building now in question to be pulled down. 
I think the two cases that have been cited are authority for this 
opinion; although the. point was not actually decided in those 
cases, it was raised in argument, and the judgments were in accord-. 
ance with what we are now deciding. 


Case remitted. 


Attorneys for appellants: Hamber & Ellis, for A. A. Corsellis,. 
Wandsworth. 


Attorney for respondent: H. I. Riches. 


(1) 160. B. (N.S.) 209; 33 L, J. (M.C.) 118. 
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HAINES v. WELCH axp MARRIOTT. 
Landlord and Tenant—Distress—Emblements—14 & 15 Vict. c. 25, s. 1. 


Section 1 of 14 & 15 Vict. c. 25, provides that, where the lease of “ any farm 
or lands” shall determine by the death or cesser of the estate of any landlord 
entitled for his life or for any uncertain interest, instead of claims to emblements, 
the tenant shall continue to hold such farm or lands until the expiration of the 
then current year of his tenancy, and shall then quit upon the terms of his lease, 
as if it had expired by effluxion of time or otherwise; and the succeeding land- 
lord shall be entitled to recover and receive of the tenant a fair proportion of the 
rent, for the period since the lessor’s death or cesser of estate. H. held as tenant 
from year to year of A., tenant for life, a cottage with about an acre of land, 
which was partly cultivated as a garden, and partly sown with corn and planted 
with potatoes, A. died in the middle of a year of H.’s tenancy, and M. thereupon 
became entitled to the reversion ; and, at the expiration of the then current year of 
H.’s tenancy, distrained for the proportion of the rent due since the death of A. :— 

Held, that the act applied to all tenancies in respect of which there might be a 
claim to emblements; that, but for the act, there might have been a substantial 
@laim, for emblements here, and that the premises were, therefore, “a farm or 
lands ” within section 1, 

Held, also, that that section gave a right to distrain for the rent, as well as to 


recover it by action. 
Posial = 


SPECIAL case. 

The plaintiff had been for several years prior to the 12th of 
October, 1866, in the occupation of a cottage and close at Holbeach, 
in the county of Lincoln, as tenant from year to year, from the 
11th of October, to Ann Hitch, who was the owner of the premises 
as tenant for life. The defendant Marriott was entitled to the 
property on the death of Ann Hitch, under a deed of settlement. 
Ann Hitch died in February, 1866. 

On the 12th of October, 1866, the defendant Welch, as broker 
of the defendant Marriott, made a distress upon the cottage for the 
proportion of rent alleged to be due from the death of Ann Hitch 
up to the 11th of October, 1866, and which had not been paid. 

The cottage was a small labourer’s cottage standing upon a close 
containing more than an acre of land, which was partly cultivated as a, 
garden and partly sown with corn and planted with potatoes. There 
never was any agreement between the plaintiff and the defendant 
Marriott as to the rent of the cottage after the death of Ann Hitch. 

The Court was at liberty to draw inferences of fact in the same 


way as a jury. 
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The question for the opinion of the Court was, whether, under 
the above circumstances, the defendants had any right to distrain. 


Lanyon, for the plaintiff, contended, first, that 14 & 15 Vict. 
c. 25, s. 1 (1), applied only to agricultural tenants, and that the 
plaintiff was not such within the meaning of that act ; secondly, 
that that section gave no power to distrain for the rent accruing 
subsequently to the reversioner coming into possession, but only 
a right to recover it by action. 

Besley, for the defendant, was not called on. 


Wits, J. Iam of opinion that this case falls within the sta- 
tute: there were, in fact, on this land, corn and potatoes, in respect 
of which the tenant might have claimed a right to emblements; 
the case comes, therefore, within the mischief to be remedied by the 
act, the inconvenience, namely, of the owner of land having a right 
to it which is subject to the right of another person to come upon 
it and take the crops. It is unnecessary to express an opinion whether 
the act applies to all lands in respect of which there might be a 
claim to emblements, whether there are in fact any such or not. 
No doubt it must be limited to places in which emblements might 
exist, but the moment there is a right to emblements, which, though 
small, is not frivolous, the case is brought within the act. 


(1) 14 & 15 Vict. c. 25, s, 1:— could have done if he had been living, 


“Where the lease or tenancy of any 
farm or lands held by a tenant at rack 
rent shall determine by the death or 
cesser of the estate of any landlord for 
his life or for any other uncertain inte- 
rest instead of claims to emblements, 
the tenant shall continue to hold and 
occupy such farm or lands until the 
expiration of the then current year of 
his tenancy, and shall then quit upon 
the terms of his lease or holding, in the 
same manner asif such lease or tenancy 
were then determined by effluxion of 
time or other lawful means during the 
continuance of his landlord’s estate; 
and the succeeding landlord or owner 
shall be entitled to recover and receive 
of the tenant, in the same manner as 
his predecessor or such tenant’s lessor 


or if he had continued being landlord or 
lessor, a fair proportion of the rent for 
the period which may have clapsed 
from the day of the death or cesser of 
the estate of such predecessor or lessor 
to the time of the tenant so quitting, 
and the succeeding landlord or owner 
and the tenant respectively, shall, as 
between themselves and as against each 
other, be entitled to all the benefits 
and advantages, and be subject to the 
terms, conditions, and restrictions, to 
which the preceding landlord or lessor 
and such tenant respectively, would 
have been entitled and subject in case 
the lease or tenancy had determined in 
manner aforesaid at the expiration of 
such current year. 
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Here the land could not be considered as a mere curtilage to the 


cottage, and we ought to draw the inference in point of fact, that - 


this was such a piece of land as would give rise to a substantial claim 
for emblements; and is, therefore, “a farm or lands” within the act. 

With respect to the second point, that the words “recover and 
receive of the tenant” do not include the right to distrain, it is true 
that in strict legal language recover means recover by action. The 
Court might at one time have so construed it in a case like the pre- 
sent ; but it is now often used in the larger sense of obtaining in any 
degal manner, and that is the sense in which it should be interpreted 
here ; especially as the context expressly provides that the landlord 
and tenant shall, as against each other, be entitled to all the benefit 
and advantages to which the preceding landlord and such tenant 
would have respectively been entitled in case the tenancy had not 
expired till the expiration of the current year.. The defendants 
evere therefore entitled to distrain, and our judgment must be in 
théir favour. 


_. Keatine and Brzrr, JJ., concurred. 
Judgment for the defendants. 


Attorneys for plaintiff: Wright, Bonner, & Wright. 
Attorneys for defendants: Wing & Ducane. 


[IN THE EXCHEQUER CHAMBER.] 


FUENTES anp AnotHer v. MONTIS anp ANOTHER. 
Factors Acts, 6 Geo. 4, c. 94, and 5 & 6 Vict. c. 39—Authority of Factor to 
Pledge Goods—Revocation. 


An fagent “intrusted with and in possession of goods, or of the documents 
of title to goods,” within the Factors Acts, is a person who is intrusted as agent 
for sale; and consequently one whose authority to sell has been revoked cannot 
make a valid pledge of goods which had been intrusted to him for sale, but which 
he has wrongfully retained after his authority has been revoked, and the goods 
demanded from him by his principal. 


APPEAL, by the defendants, from a decision of the Court of 
Common Pleas, upon an interpleader issue directed to try the 
right to certain wines upon which the plaintiffs claimed a lien for 
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an advance of money to the defendants’ agent under the Factors 


C. Pollock, Q.C. (Archibald with him), for the defendants. The 
question, which in this case comes for the first time before any 
court is, whether a factor, who has been intrusted with goods for 
sale as such, and who has pledged the goods so intrusted to him for 
a bona fide advance made after a secret revocation of his authority 
by his principal, can give a good title to the person who so ad- 
vances the money. ‘The case will depend upon the true construc- 
tion of the last Factors Act, 5 & 6 Vict. c. 39; but some light will 
be derived from a reference to some dicta of learned judges and the 
previous course of legislation upon the subject. The decisions as 
to the revocation of the authority of an agent generally have but 
little application. Before the passing of the earliest of the Factors 
Acts, 4 Geo. 4, c. 83, one who had held out another as his agent, 
could not by a secret revocation of his authority invalidate his 
acts; but an agent to sell had not authority to pledge the goods of 
his principal. Most of the jurists as well of our country as of 
Scotland, America, and the principal mercantile states of conti- 
nental Europe, have from time to time advocated an extension of the 
agent’s authority: see Williams vy. Barton (2); 1 Bell’s Commen- 
taries, 181—184; Story on Agency, s. 113, n.; 2 Kent’s Commen- 
taries, 10th edit. 869,n. And the object of the Factors Acts was 
to make that alteration in the law which those learned writers 
suggest. This object was imperfectly carried out by 4 Geo. 4, 
c. 83, and 6 Geo. 4, c. 94: see Phillips v. Huth (3); Hatfield v. 
Phillips (4) ; Bonzai v. Stewart. (5) Then came the last act, 5 & 6 
Vict. c. 39. It recites the 6 Geo. 4, c. 94, and further recites that 
“ whereas advances on the security of goods and merchandize have 
become an usual and ordinary course of business, and it is expe- 
dient and necessary that reasonable and safe facilities should be 
afforded thereto, and that the same protection and validity should 
be extended to bona fide advances upon goods and merchandize as 
by the recited act is given to sales, and that owners intrusting 


(1) Law Rep. 3 C. P 268. (4) 9M.& W. 647; 12 Cl. & F, 348. 
(2) 3 Bing. 1389, 145. (5) 4M. & G. 295, 
(8) 6 M. & W. 572. 


VOL. IV.] MICH. TERM, XXXII VICT. 


agents with the possession of goods and merchandize, or of docu- 
ments of title thereto, should in all cases where such owners by the 
said recited act or otherwise would be bound by a contract or 
agreement of sale be in like manner bound by any contract or 
agreement of pledge or lien for any advances bond fide made on 
the security thereof.” It then proceeds to enact, in s. 1, that, 
“from and after the passing of this act, any agent who shall there- 
after be intrusted with the possession of goods, or of the documents 
of title to goods, shall be deemed and taken to be owner of such 
goods and documents, so far as to give validity to any contract or 
agreement by way of pledge, lien, or security bona fide made by 
any person with such agent so intrusted as aforesaid.” 
[Cocxsury, C.J. That merely extends the words of the former 
act to a new class of cases. | 
Sect. 4 defines the meaning of the words “ document of title.” 
“it enacts.that “any bill of lading, India warrant, dock-warrant, 
warehouse-keeper’s certificate, warrant or order for the delivery of 
goods, or any other-document used in the ordinary course of busi- 
“fess as proof of the possession or control of goods, or authorizing or 
purporting to authorize, either by indorsement or delivery, the 
possessor of such document to transfer or receive goods thereby 
represented, shall be deemed and taken to be a document of title 
within the meaning of this act ; and any agent intrusted as afore- 
said, and possessed of any such document of title, whether derived 
immediately from the owner of such goods or obtained by reason 
of such agents having been intrusted with the possession of the 
goods, or of any other document of title thereto, shall be deemed 
and taken to have been intrusted with the possession of the goods 
represented by such document of title as aforesaid, and all con- 
tracts pledging or giving a lien upon such document of title as 
aforesaid shall be deemed and taken to be respectively pledges of 
and liens upon the goods to which the same relates ;” “ and an 
agent in possession as aforesaid of such goods or documents shall 
be taken, for the purposes of this act, to have been intrusted 
therewith by the owner thereof, unless the contrary can be shewn 
_ in evidence.” 
[Cocxpury, 0.J. The legislature may have thought that, 
where one of two innocent persons must suffer from the act of a 
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third, it is only just and equitable that the loss should fall upon 
him who has allowed that third person to have the appearance 
of owner of the goods. But the case is very different when the 
true owner has insisted upon having his goods back, and has done 
all he could to revoke the authority of the factor. In dealing 
with an act of parliament which alters the existing law, we must 
give it a reasonable construction, so far as the words used will 
admit of it. The question is whether an agent who has been in- 
trusted with goods, or with the symbols of property in goods, for 
the purpose of sale, but whose authority has been revoked, can be 
said to be intrusted with the possession within s. 1.] 

Each successive enactment has given more ample authority to 
the factor to deal with the property or the symbols of property 
intrusted to him in accordance with the usages of merchants. The 
construction put upon this act by the court below gives it a limita- 
tion which did not belong even to the common law. In Trueman 
v. Loder (1), where there had been a long course of dealing through 
an agent, a contract made by the agent in the name of the prin- 
cipal, though after the determination of the agent’s authority, was 
held to bind the principal. The object of the act manifestly was, 
to make the original intrusting and the actual possession evidence 
of agency. So construing the act, the intention of the legislature 
is carried into effect, and no violence is done to the language they 
have used. 

Sir G. Honyman, Q.C. (Channell with him), for the plaintiffs, 


was not called upon. 


Cocxsurn, C.J. We are all clearly of opinion that the judg- 
ment of the Court below must be affirmed. Mr. Pollock was 
under the necessity of admitting that but for the last Factors Act, 
5 & 6 Vict. c. 89, he would have had no locus standi at all. By 
the law as it stood before, it is clear that a man could only transfer 
that which he himself possessed. The Factors Act intended to 
make an exception in the case of a person being an agent and 
being as such intrusted with the possession of goods for sale. Mr. 
Pollock’s proposition is this, that a person who has once been 
intrusted with goods for sale, and whose authority has been put an 


(1)"11 Ad. & E, 589, 
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end to, and who retains possession of the goods against the will of 


his principal, is nevertheless still a person “ intrusted with the pos-  Fvrnrxs 


session of them,” within the meaning of the act. We think the 
statute did not contemplate such a state of things as that. 


BRAMWELL, CHANNELL, and Picort, BB., and Hayes, J., con- 
curred. 


Judgment affirmed. 


Attorney for plaintiffs: John Elliott Foz. 
Attorney for defendants: J. H. Head. 


[IN THE EXCHEQUER CHAMBER.] 


MORGAN anp Avoruer v. THE METROPOLITAN RAILWAY 
ig ey COMPANY. 


Railway Company—Notice to Treat—Lands Clauses Consolidation Act, 1845 
(8 & 9 Vict. c. 18),s. 18—Notice under Special Act (27 & 28 Vict. c. cccxv.), 
—  s.18=Mandamus under s. 68 of the Common Law Procedure Act, 1854. 


The Metropolitan Railway (Tower Hill Extension) Act, 27 & 28 Vict. c. cccxv., 
by s. 2 incorporates, amongst others, the Lands Clauses Consolidation Act, 1843, 
and by s. 13 provides that the company, before they enter upon or take any tene- 
ment under the powers of the act, shall give six months notice of their intention 
so to do to the person assessed to the relief of the poor in respect of such tenement. 
The 18th section of the Lands Clauses Consolidation Act, 1845, provides that, 
when the promoters of the undertaking shall require to purchase or take lands 
which they are authorized to take, they shall give notice thereof to the parties 
interested in such lands, and by such notice shall demand from them the particu- 
lars of their estate and interest in such lands, and of the claims made by them in 
respect thereof; and that every such notice shall state that the promoters are 
willing to treat for the purchase of the lands, and as to the compensation to be 
made for damage sustained by reason of the execution of the works. 

The Metropolitan Railway Company gave a notice to the plaintiffs of their in- 
tention to take at the expiration of six months a tenement for which the plaintiffs 
were rated. In consequence of this notice (which did not purport to be a notice 
under, or contain the particulars mentioned in, s. 18 of the Lands Clauses Con- 
solidation Act, 1845), the plaintiffs took other premises, and their former pre- 
mises remained upon their hands unoccupied. The company having failed to 
proceed with the purchase of the premises, the plaintiffs after the six months had 
elapsed commenced an action against them for damages, and claimed a man- 
damus :— ; 

Held,—affirming the judgment of the Court of Common Pleas,—that the notice 
served by the defendants bound them to proceed with the purchase of the pre- 
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mises within a reasonable time after the expiration of the six months, and that the 
plaintiffs were entitled to substantial damages, and to a mandamus to compel the 
defendants to proceed. 

Semble, per Kelly, C.B., that the notice delivered was not a sufficient notice to 
treat, within s. 18 of the Lands Clauses Consolidation Act, 1845. 

Qure, as to the form of the mandamus ? 


Error upon a judgment of the Court of Common Pleas on a 
special case. (1) 

By the Metropolitan Railway (Tower Hill Extension) Act, 1864 
(27 & 28 Vict. c. ecexv.), the defendants were authorized to pur- 
chase and take for the purposes of their undertaking certain 
scheduled lands, including, among others, certain premises of the 
plaintiffs. 

By s. 13 of that act it is enacted that “the company, before 
they enter upon or take any tenement under the powers of this 
act, shall give six months previous notice of their intention to take 
such tenement to the person whose name shall be in the rate-book 
as assessed to the relief of the poor in respect of such tenement ; 
and delivery of such notice at such tenement shall be deemed 
sufficient service thereof.” 

On the 17th of November, 1865, the defendants caused the fol- 
lowing notice to be served upon the plaintiffs :— 

“Jn pursuance of the provisions of the 13th section of the Metro- 
politan Railway (‘Tower Hill Extension) Act, 1864, the Metropolitan 
Railway Company hereby give you notice that it is their intention, 
on or after the expiration of six months from the service hereof, to 
enter on and take under the powers of their said act a certain tene- 
ment numbered 6, in the parish of the precinct of the Tower With- 
out, in the county of Middlesex, on the plan and book of reference 
deposited with the respective clerks of the peace for the county of 
Middlesex and for the city of London with relation to the said act, 
and of which tenement you are the parties assessed for the poor- 
rate.” ; 

In consequence of this notice, the plaintiffs, having first apprised 
the defendants of their intention to do so, in March, 1866, pro- 
ceeded to look after and eventually took other premises on which 
to carry on their business of wine-merchants. The defendants took 


(1) Law'Rep. 3 C. P. 553. 
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no further step towards obtaining possession of the plaintiffs’ pre- 
mises; and the plaintiffs, besides incurring the expense and incon- 
venience of moying to their new premises, were obliged to continue 
paying rent for those which they had vacated. To recover com- 
pensation for this, as well as a mandamus to compel the defendants 
to take the necessary proceedings to obtain an assessment of such 
compensation, the present action was brought. 

The special act contained no clause limiting the time within 
which the powers of the company to take lands compulsorily were 
to be exercised; but the limit for the completion of the works of 
the railway was (by s. 9) five years from the passing of the act, 
viz. the 29th of July, 1864. 

The Court below held that the notice bound the company to 
proceed with the purchase of the premises at the expiration of the 
six months, and that the plaintiffs were entitled to a mandamus 
(ander s. 68 of the Common Law Procedure Act, 1854) to compel 
them to do so. 


7H. Lloyd, Q.C. (Keane, Q.C., with him), for the plaintiffs in error 
{defendants below). Before a company can put in force its com- 
pulsory powers of purchase, a notice (commonly called a notice to 
treat) must be given under s. 18 of the Lands Clauses Consolidation 
Act, 1845, 8 & 9 Vict. c. 18; and the notice, once given, cannot 
be recalled. The company having given a notice to treat, the 
owner of the land has no power to compel them to take the steps 
necessary for ascertaining the amount of compensation due, except 
by issuing a mandamus; and this was the course ordinarily pur- 
sued, until Fotherby v. Metropolitan Railway Company (1): and 
one question ‘for the decision of the Court in this case will be 
whether that decision was well founded. Under the present 
special act, however, a more complicated state of things arises. 
The 13th section of the 27 & 28 Vict. c. eccxy, in addition to 
the notice to treat required by s. 18 of the Lands Clauses Con- 
solidation Act, 1845, requires the further notice which was given 
in this case. ‘That notice was not prescribed for the purpose of 
altering the mode of proceeding under the general act, but merely 
to prevent the company from acting at orice upon their notice, 


(1) Law Rep. 2 C. P. 188. 
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and to give the occupier time to obtain other premises. The ques- 
tion, therefore, upon this part of the case, will be, what is the effect 
of such a notice, and what are the rights of the persons upon whom 
it has been served? The contention in the Court below was, 
that it operated as a notice to treat, under s. 18 of the general 
act; and that, if not, it was an exercise of an option by the com- 
pany, from which they could not recede: and the plaintiffs claimed 
a writ of mandamus in the alternative. 

[BraMwELL, B. Your contention will be that the notice which 
they gave bound the company to nothing, and that they were at 
liberty to abandon it. | 

Precisely so. By s. 18 of the Lands Clauses Consolidation Act, 
1845, before the promoters of the undertaking proceed to take any 
lands, they are required to give notice thereof to all the parties 
interested in such lands, and by such notice to demand from such 
parties the particulars of their estate and interest in such lands, 
and of the claims made by them in respect thereof; and the notice 
is to state the particulars of the lands so required, and that the 
promoters are willing to treat for the purchase thereof and as to 
the compensation to be made to all parties for the damage that 
may be sustained by them by reason of the execution of the works. 
From the moment that notice is given, both parties are bound: 
the company may be compelled to take and to pay for the land, 
and the owner cannot obtain anything for subsequent improve- 
ments. Then, s. 21 and following sections point out the mode of 
proceeding for ascertaining the amount. The notice here given 
does not profess to be a notice under that act. It contains none of 
the incidents required by s. 18: but it is in terms a notice under 
s. 13 of the special act, and is quite independent of the proceeding 
for assessing the value of the lands taken. 

[Kutty, C.B. The question is whether the company are not 
bound to take the necessary steps to possess themselves of the 
land, when they have given such a notice as this, which in effect 
amounts to a six months notice to quit. Whether the notice to 
treat is to be given before or after the notice under s. 13 of the 
special act, can make no difference. 

Hannen, J., referred to Rea v. Manchester Commissioners (1) 

1) 4B. & Ad. 838, n. 
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and Rew v. Hungerford Market Company (1), where such a notice 
as this, under very similar provisions, was held to be binding and — 
conclusive on the promoters of the undertaking. | 

‘It is difficult to say that this was not an election on the part of 
the company to take the land. But there must be a distinct 
notice to treat. The question is whether the plaintiffs have any 
remedy otherwise than in equity. It may not be necessary to 
contest the propriety of the decision of the Court of Common Pleas 
in Fotherby v. Metropolitan Railway Company. (2) But it is clear 
that there cannot be a claim for a mandamus, unless there is a 
right of action at least for nominal damages; and it is equally 
clear that no action will lie for not delivering a notice to treat. 
In Benson vy. Paull (8) it was held that s. 68 of the Common Law 
Procedure Act, 1854, applies only to the fulfilment of such duties 
as might be enforced by the prerogative writ of mandamus, and 
ft to the specific performance of contracts. 

[Kutty, C.B.- Unless that case overrules Rex v. Hungerford 
Market Company (1), a mandamus does lie here. A notice to treat 
was there held to be equivalent to an agreement to purchase. 
That case is quite conclusive. The first step which the defendants 
had to take here was, to give the plaintiffs the notice prescribed 
by s. 18 of the Lands Clauses Consolidation Act, 1845: and the 
plaintiffs are entitled to a mandamus to compel them to issue such 
notice. | 

The distinction between the prerogative writ of mandamus and 
the statutory mandamus is, that the former is granted wherever 
there is a legal right, and no other specific legal remedy ; and the 
latter can only be granted where the party claiming it has a right 
of action,—the object of s. 68 of the Common Law Procedure Act, 
1854, being, that the same Court which tries the right may give 
the remedy. 

[CHANNELL, B. The Court of Exchequer took that view in a 
case of Bush vy. Beavan. (4) 

Ketty, C.B. The plaintiffs here claim a mandamus of some 
sort. Three questions are presented to us——1. Whether an action 
of mandamus is maintainable to compel the defendants to issue 

(1) 4B, & Ad. 327. Oe eas 
(2), Law Rep. 2 C. P (4) 1H. & 0.500 ; 32 L. J. (Ex.) 54 
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their: warrant to the sheriff. 2. Whether, if such action is not 
maintainable, an action of mandamus is maintainable to compel 
them to give the plaintiffs a formal notice to treat, under s. 18 of 
the Lands Clauses Consolidation Act, 1845, or to do any other act 
for the purpose of settling the amount of compensation to be paid 
to the plaintiffs in respect of the premises. 3. Whether, if the 
Court should answer either of the above questions in the affirma- 
tive, the plaintiffs are under the circumstances entitled to more 
than nominal damages. If we answer the second question in the 
affirmative, our opinion upon the first will be immaterial. | 

The exclusion of replevin and ejectment from the operation of 
s. 68 of the Common Law Procedure Act, 1854, shews that it was. 
intended to confine the remedy to cases where there might be an 
action for damages. No action will lie for damages for neglecting 
to give a notice to treat. The company are not required to give 
such notice within any prescribed period. 

(Kuniy, C.B. Is there no time limited in the special act for 
the exercise of the powers of taking lands compulsorily ? 

There is not: the only limitation of time in the act is the five 
years within which the works are to be completed. 

[Ketry, C.B. The company, having made their election when 
they gave the notice of the 17th of November, 1865, were bound 
within a reasonable time to take the steps necessary to enable the 
occupiers to obtain their compensation, assuming any other step to: 
be necessary. The reasonable time for taking those steps would 
at all events be at the expiration of the six months, though I in- 
cline to think it would be before that time. ] 

There is nothing to render it obligatory on the company to pro- 
ceed to give a notice to treat until a reasonable time before the 
expiration of the period allowed for the completion of their works. 

[Ketiy, C.B. Having received this notice, the plaintiffs might 
reasonably assume that the company would immediately on the 
expiration of the six months take the steps necessary to enable 
them to obtain possession of the land; and it was essential that 
the plaintiffs should at once take other premises in which to carry 
on their business. | 

Sir G. Honyman, Q.C. (W. G. Harrison with him), contra. 
Boyill, C.J.,in the Court below, thought the notice served amounted 
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to a notice to treat, under s. 18 of the Lands Clauses Consolidation 
Act, 1845. 

[Ketiy, C.B. Ido not take that view ofsit. It does not con- 
tain any of the requisites of a notice to treat. ] 


The judgment of the Court (Kelly, C.B., Bramwell, Channell, 
and Pigott, BB., and Lush and Hannen, JJ.), was delivered by 


Kautiy, C.B. We are all of opinion that the judgment of the 
Couyt of Common Pleas must be affirmed. It appears that the 
defendants under an act which they had obtained for the extension 
of their railway (27 & 28 Vict. c. ecexv.), were entitled to take 
certain premises in the occupation of the plaintiffs; and that, 
under s. 13 of that act, they gave the plaintiffs a notice to the 
effect that it was their intention, on or after the expiration of six 
months from the service thereof, to enter upon and take the pre- 
tpiseg in question under the powers of the act; and that they took 
no dther step. When we come to look at the act of parliament, 
we find that the provisions of the Lands Clauses Consolidation Act, 
1845 (8 & 9 Vict. c. 18), amongst others, are incorporated there- 
with; and that, under s. 18 of the last-mentioned act, the defend- 
ants were bound to take other steps to enable them to obtain the 
particulars of the occupiers’ interest in the premises, and proof of 
their title, and to enable the occupiers to obtain compensation, 
before they could take possession. The notice to treat under s.18 
confers certain advantages upon both sides. No such notice, it 
appears, was given; and, the six months having elapsed, the 
plaintiffs quitted the premises and took others, after due notice to 
the defendants of their intention to do so, and incurred other ex- 
penses, and, after a considerable lapse of time, have brought this 
action for the purpose of enforcing the payment of compensation 
under the provisions of the Lands Clauses Consolidation Act. Two 
points have been urged on the part of the defendants. In the first 
place, it is said that the action is brought to recover damages, and 
for a mandamus under s. 68 of the Common Law Procedure Act, 
1854, which enacts that “the plaintiff in any action in any of the 
superior courts, except replevin and ejectment, may indorse upon 
the writ and copy to be served a notice that the plaintiff intends to 
claim a writ of mandamus, and the plaintiff may thereupon claim 
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in the declaration, either together with any other demand which 
may now be enforced in such action, or separately, a writ of man- 
damus commanding *the defendant to fulfil any duty in the fulfil- 
ment of which the plaintiff is personally interested ;” and that the 
statute does not authorize such an action as this. We find it, how- 
ever, expressly laid down in Fotherby v. Metropolitan Railway Com- 
pany (1), a case which is undistinguishable from the case now 
before the Court, that the neglect by a railway company to issue 
a warrant to the sheriff to summon a jury to assess the value of 
land which they have given notice that they will require for the 
purposes of the act, within a reasonable time after such notice, is 
an actionable wrong, and the issue of such warrant may be en- 
forced by an action for a mandamus under the Common Law Pro- 
cedure Act, 1854, s. 68. Erle, C.J., in delivering the judgment in 
that case, observes: “In former times, persons in the position of 
the plaintiff have had recourse to the writ of mandamus issued by 
the Court of Queen’s Bench to enforce their right ; but this remedy 
was fraught with the disadvantages and vexations so concisely and 
forcibly set out in the report of the commissioners on which the 
Common Law Procedure Act, 1854, was framed. ‘The question for 
us to determine is, whether the plaintiff can now avail himself of 
the remedy of action for mandamus given in that statute. I am 
with Mr. Harrison on both the points that he has made. I think 
that the Common Law Procedure Act, 1854, entitles the plaintiff 
to bring an action for mandamus against the defendants for not 
issuing a warrant, when he can shew that he has a right to have 
the warrant issued, and is personally interested in it, whether he is 
entitled to any damages for its non-issue or not.” Here, in con- 
sequence of the notice given to them by the defendants, the plain- 
tiffs are not only entitled to a mandamus, but to an action for 
damages also. It appears from the statement in the case that the 
next step necessary to be taken by the defendants was the issuing 
of a notice to treat under s. 18 of the Lands Clauses Consolidation 


“Act; and, that notice not having been issued, we are of opinion 


that the action is maintainable. Then comes the question, within 

what time ought that notice to have been given? It is not neces- 

sary for us to say whether it should have been before or after the 
(1) Law Rep. 2 C. P. 188. 
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expiration of the six months. Mr. Lloyd contends that in ordinary 
cases the time for giving the notice to treat would probably be 
limited by the period limited for the exercise by the company of 
their power to take lands compulsorily ; but that, inasmuch as in 
this special aet there happens to be no such limitation, the notice 
may be given (if it be obligatory on the company to give it at all) 
at any time before the expiration of the time limited for the com- 
pletion of the works, which, by s. 9 of the special act, is five years 
from the time of its passing. We, however, are of opinion that, if 
bound to issue the notice at all, the defendants were bound to issue 
it, at the latest, within a reasonable time after the expiration of 
six months from the delivery of the notice under s. 13 of their 
special act; otherwise the plaintiffs when they received the notice 
would be reduced to the alternative of submitting to be summarily 
turned out of their dwelling-house or place of business without 
having any place to go to, or of incurring the inconvenience and 
expense of providing themselves with other premises before the ex- 
piration of the six months. Under the circumstances, therefore, we 
think that, if the company were bound by their notice at all, they 
were bound to give the plaintiffs a notice to treat, under s. 18 of 
the Lands Clauses Consolidation Act, at all events within a reason- 
able time after the expiration of the six months. 

Then comes the question whether it was obligatory on the de- 
fendants to take the premises at all. Ever since the case of Rex 
v. Hungerford Market Company (1) it has uniformly been held 
that, wherever a company is entitled to take land compulsorily 
under the powers of an act of parliament, if they give notice of 
their intention to take the land, that is an exercise of their option 
from which they cannot recede, and the notice operates as a contract 
or an undertaking by them to become the purchasers. ‘That case 
was decided in the year 1832, and it has never yet been questioned. 
The result is, that the defendants, having given the notice of the 


17th of November, 1865, of their intention at the expiration of 


six months from the service thereof to enter upon and take the 

plaintiffs’ premises under the powers of their special act, bound 

themselves to become the purchasers, and were equally bound to 

proceed to take the necessary steps under s. 18 of the Lands 
(1) 4B. & Ad, 327. 
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Clauses Consolidation Act, to entitle themselves to obtain possés- 
sion of the premises, and to enable the plaintiffs to obtain their 
compensation. Rea v. Hungerford Market Company (1) having 
held that the company is liable to an action under such circum- 
stances, and Fotherby v. Metropolitan Railway Company (2) having 
decided that a mandamus will lie for the breach of that duty, we 
are of opinion that an action is maintainable for the purpose of 
enabling the plaintiffs to obtain compensation by due course of 
law, and that the plaintiffs are also entitled to a mandamus in the 
terms prayed. It is not necessary for us to state what should be 
the particular form of the mandamus,—whether to give a notice 
to treat, or to issue a warrant to the sheriff. But probably the 
proper course would be to issue a mandamus commanding the 
company to deliver the notice under s. 18 of the Lands Clauses 
Consolidation Act, and to take all steps necessary to enable the 
plaintiffs to obtain compensation. 

A further question has been raised, viz. whether the plaintiffs 
were, under the circumstances, entitled to nominal damages only 
or to recover substantial damages. We are all of opinion that the 
plaintiffs have by reason of the notice served upon them sustained 
much more than nominal damages, and that they are entitled to 
recover in this action such damages as they have actually sus- 


tained. 
Judgment affirmed. (3) 


Attorneys for plaintiffs: Wright & Bonner. 
Attorneys for defendants: Burchells. 


(1) 4B. & Ad, 327. to treat, under s. 18 of the Lands 

(2) Law Rep. 2 C. P. 188. Clauses Consolidation Act, 1845, and 

(3) A mandamus was issued com- the company accordingly gave the 
manding the company to give a notice _ notice. 


VOL. IV.] MICH. TERM, XXXII VICT. 


{IN THE EXCHEQUER CHAMBER.] 


RANDOLPH anp Orners v. MILMAN anp Ortuers, 


‘Convocation—Prebendaries— Cathedral Chapters—Right of Voting for Proctors— 
3&4 Vict. c, 118. 


The non-residentiary prebendaries of cathedrals have not ceased to be members 
-of the chapters since the passing of the 3 & 4 Vict. c.113, and consequently have 
still a right to vote at the elections of proctors to represent the chapters in con- 
vocation. 


Error upon a judgment of the Court of Common Pleas upon a 
‘special case. (1) 


Sir Roundell Palmer, Q.C. (Coleridge, Q.C., with him), for the 
plaintiffs in error (defendants below). All prebendaries, whether 
residentiary or non-residentiary, have from time immemorial had a 
right to vote at the elections of proctors to represent the chapter 
in convocation. The Court below held that the effect of certain 
clauses in.3 & 4 Vict. c. 113, was to take away that right so far as 
regards non-residentiary prebendaries. That decision is a plain 
violation of the fundamental rule of law that a vested right is not 
to be taken away, except by express words or by necessary intend- 
ment. The question mainly turns upon four sections of the statute, 
two of which are enacting and two saving clauses. One of the 
latter (s. 51) saves rights which, it is submitted, include the right 
now asserted by the defendants. The object of that section was to 
vest in the ecclesiastical commissioners the estates of certain 
-deaneries, &c. It enacts that “all lands, tithes, and other here- 
ditaments, excepting any right of patronage, and all other the 
-emoluments and endowments whatsoever belonging to the deaneries 
-of Wolverhampton, Middleham, Heytesbury, and Brecon, and to the 
dignity or office of sub-dean, chancellor of the church, vice-chan- 
cellor, treasurer, provost, precentor, or succentor, and to any 
prebend not residentiary in any cathedral or collegiate church in 
England, or in the cathedral churches of St. David’s and Llandaff, 
-or in the collegiate church of Brecon, or enjoyed by the holder of 
any such deanery, dignity, office, or prebend, as such holder, shall, 

(1) Law Rep. 2 C. P. 60. 
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as to all such of the said deaneries, dignities, offices, and prebends 
respectively as may be vacant*at the passing of this act, imme- 
diately upon its so passing, and, as to all others, immediately upon 
the vacancies thereof respectively, without any conveyance or 
assurance in the law other than the provisions of this act, accrue 
to and be vested absolutely in the ecclesiastical commissioners for 
England and their successors for the purposes of this act.” Then 
comes this proviso,—“ Provided always that all other rights and 
privileges whatsoever now by law belonging to any of such dig- 
nities, offices, or prebends, except the said last-named deaneries, 
shall continue to belong thereto, except so far as any of such rights 
or privileges may be controlled or affected by any of the provisions 
of this act respecting the right of election now exercised in any 
chapter.” Nothing can be more clear than that, notwithstanding 
the prebends were to lose their estates, the office was not to cease, 
or the privileges belonging to them to be taken away, except so far 
as any of such privileges were controlled by any of the provisions 
of the act. The right to vote on the election of a proctor was one 
of the rights and privileges which before belonged to the non- 
residentiary prebendaries. What provisions are there to affect 
that right? The 6th paragraph of the case states that “when a 
vacancy occurred amongst the canons residentiary, it was filled up 
by election from amongst the existing prebendaries by the other 
canons residentiary.” Part of the scheme of the act was, to make 
an alteration in that respect. The title of the act is, “An act to 
carry into effect, with certain modifications, the fourth report of the 
commissioners of ecclesiastical duties and revenues.” One of the 
recommendations contained in that report was, that, “in all 
cathedral and collegiate churches in which the residentiaries haye 
heretofore been elected by the chapter from amongst the existing 
prebendaries, all the canonries be in future in the direct patronage 
of the bishops of the respective dioceses, with the exception of the 
three existing canonries in the cathedral church of St. Paul in 
London ; and that these latter canonries be in the direct patronage 
of the Crown.” ‘The clauses of the act which were framed to carry 
out that recommendation are the 24th, 25th, and 26th; and these 
are the clauses referred to in s. 51. Section 22 provides that, 
subject to the provisions thereinafter contained, no presentation, 
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collation, &c., to the dignity or office of sub-dean, &c., nor to any 
prebend not residentiary, in any cathedral or collegiate church, &c., 
shall convey any right or title whatsoever to any lands, &c., or 
emolument whatsoever now belonging to such dignity, office, or 
prebend, or enjoyed by the holder thereof in right of such dignity, 
office, or prebend. The 41st section vests the separate patronage 
of members of chapters in the bishops of the respective dioceses. 
Then comes s. 75, which saves existing interests. It enacts that 
“nothing in this act contained respecting the division of corporate 
property, the diminution of the income of any deanery or canonry, 
the severance of separate property, or the limitation of the exercise 
of patronage possessed in right of separate property, shall affect 
any dean, canon, prebendary, dignitary, or officer in possession at 
the passing of this act, except as hereinbefore expressly enacted,” 
&c. The Court below, founding themselves upon the Ist clause 
and the interpretation clause (s. 93), have drawn an inference that 
theSe rights are taken away from existing as well as future mem- 
bers of the chapter. The Ist section enacts that “ from henceforth 
atl the members of chapter, except the dean, in every cathedral 
and collegiate church in England, and in the cathedral churches 
of St. David and Llandaff, shall be styled canons.” That neither 
gives nor takes away any right. The interpretation clause enacts 
that, “in the construction of this act, the term ‘canon’ shall be 
construed to mean only every residentiary member of chapter, 
except the dean, heretofore styled either prebendary canon, canon 
residentiary, or residentiary.” Can that apply to the word “canon” 
ins.1? If “canon” is construed to be the equivalent of “ resi- 
dentiary member of chapter,” how is the clause to be read? It 
must mean canon residentiary only. Nothing else is referred to in 
the judgment of the Court below, except s. 44, which has no appli- 
cation. Sect. 2 applies to canons residentiary only. Sect. 23 pro- 
vides for the appointment of honorary canons. 

[BraMwELL, B. It seems to be conceded that the proper style 
of these gentlemen now is “canons.” | 

It may be so, if the interpretation clause confines s. 1 to resi- 
dentiaries. But the sounder judgment probably will be to exclude 
the interpretation clause altogether. 

[Bramwe 1, B. If. 1 stood alone, all the members of chapter, 


109 


1868 


RANDOLPH 
v. 
Mrumay, 


110 


1868 


COURT OF COMMON PLEAS. [L. R. 


whether residentiary or not, would be canons. Construing that 


Ranvowrx section by the light of the interpretation clause, it means all the 


OP 
MILMAN. 


residentiary members. | 

The object evidently was, to exclude from the application of 
the general enactments as to canons any canons who are not resi- 
dentiary. 

Mellish, Q.C. (Lindley with him), for the defendants in error. 
Taking ss. 1,2, and 98 together, it is plain that the right of voting 
for the election of a proctor is confined to members of the chapter, 
and that, from the passing of the statute, non-residentiary prebends 
ceased to be members of the chapter. |!Section 1 enacts that 
henceforth all the members of chapter, except the dean, in every 
cathedral and collegiate church in England, shall be styled canons. 
Section 2 limits the number of canons,—in the case of St. Paul’s, 
to four. And s. 93 provides that, in the interpretation of the act, 
the term “canon” shall be construed to mean only “every resi- 
dentiary member of chapter.” The chapter is to consist of four 
residentiary canons. The act throughout follows its own nomen- 
clature. In no part of it are non-residentiary prebends styled 
“canons.” The 17th section, which provides that, in the cathedral 
churches of St. Paul and Lincoln, “ there shall be a fourth canonry,” 
means that the chapter shall henceforth consist of four canons, 
Wherever the word “chapter” is used, the act refers to canons 
only. The Court below refer to and somewhat rely on s. 44, which 
enacts that, “ upon the vacancy of any benefice in the patronage of 
the chapter of any cathedral or collegiate church, the chapter shall 
present or nominate thereto either a member of such chapter or 
one of the archdeacons of the diocese, or a non-residentiary pre- 
bendary or honorary canon, as the case may be,” as shewing that the 
legislature clearly distinguish non-residentiary prebendaries and 
honorary canons from members of the chapter. So, in s. 47, 
“chapter” clearly means “canons residentiary.” The same meaning 
must be attributed to it ins. 68. In dealing with s.51, the Court 
below say that the proviso relates to rights belonging to the parti- 
cular prebendary, and not to the chapter generally. This is con- 
sistent with the whole scheme of the act. The 24th section contains 
an express provision “that the deanery of every cathedral and col- 
legiate church upon the old foundation, excepting Wales, and the 
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three existing canonries in the cathedral church of St. Paul, shall 
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henceforth be in the direct patronage of Her Majesty.” The Ranpourn 


patronage was in the Queen before. She issued her letters manda- 
tory to the chapter, which were as compulsory on them asa congé 
d’élire in the case of a bishop. The 24th and 25th sections take 
away from the chapter of the several cathedral churches therein 
respectively mentioned the patronage therein, and vests it in the 
bishops of the respective dioceses “so soon as every person who 
was a member of the respective chapters of such churches at the 
passing of this act shall cease to be such member.” ‘The proviso 
in s. 51 is, “ that all other rights and privileges whatsoever now by 
law belonging to any of such dignities, offices, or prebends,” except 
the deaneries mentioned in the earlier part of the section, “ shall 
continue to belong thereto, except so far as any of such rights or 
privileges may be controlled or affected by any of the provisions 
of this act. respecting the right of voting now exercised by any 
chapter.” Those words apply whether affected directly or in- 
directly. 3 
—[CHANNELL, B. The difficulty which I feel is, that, the right 
in question having been once vested, it would require express 
words to take it away. I doubt whether the plaintiffs are within 
the act at all.] 

The statute would be almost entirely inoperative if it be held 
not to take effect until all the existing prebendaries are dead. 


,[Bramwett, B. Non-residentiary prebendaries are still ap-_ 


pointed. What is a non-residentiary prebendary? Has he any 
emolument? In Burn’s Ecclesiastical Law, 9 ed., vol. i1., p. 88, 
tit. Deans and Chapters, it is said: “The books do generally con- 
found the two words prebend and prebendary ; whereas, the former 
signifieth the office, or the stipend annexed to that office, and the 
latter signifieth the officer or person who executeth the office and 
enjoyeth such stipend. A prebend is an endowment in land or 
pension in money given to a cathedral or conventual church in 
preebendam; that is, for a maintenance of a secular priest or 
regular canon, who was a prebendary, so supported by the said 
prebend. A canonry also is a name of office, and a canon is the 
officer in like manner as a prebendary, and a prebend is the main- 
tenance or stipend both of the one and of the other.” It would 
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seem, therefore, that prebendary and canon are convertible 
“ terms. | i 

The object of having non-residentiary prebendaries is similar to 
that pointed out in s. 23 as to honorary canons. 

Sir R. Palmer, in reply. The contention on the part of the 
plaintiffs would deprive the non-residentiary prebendaries of a 
right which they have immemorially enjoyed, not by reason of any 
express words in the statute to warrant such a construction, but 
upon a mere suggestion of what was the general scheme of the 
act; whereas s. 51 in plain terms secures to them the continuance 
of all capitulary rights and privileges. 


The judgment of the Court (Kelly, C.B., Bramwell, Channell, 
and Pigott, BB., and Lush and Hannen, JJ.) was delivered by 


Ketty, C.B. The question submitted to us in this case is, 
whether the non-residentiary prebendaries of St. Paul’s are, as well 
since the passing of the statute 3 & 4 Vict. c. 113 as before, en- 
titled to vote as members of the chapter in the election of a proctor 
to represent the chapter in convocation. It appears that the 
chapter of St. Paul’s formerly consisted of thirty prebendaries, 
each of whom had a stall in the choir and a place and voice in the 
chapter assigned to his prebend. Of these four only were resident, 
and twenty-six were non-resident. These high dignitaries have 
existed for many centuries, during all which time they have ex- 
ercised and enjoyed valuable rights and privileges. They were 
also entitled to considerable property and considerable patronage, 
and had the privilege of voting in chapter, amongst other occa- 
sions, on the occasion of an election like that now in question. It 
may be observed here, that, for some purposes enumerated in the 
case, these non-residentiary prebendaries were not summoned to 
attend meetings of the chapter. The question is whether under 
the provisions of this act of parliament the privilege is still pre- 
served to them of voting at the election of a proctor to represent 
the chapter in convocation. It will be remembered that the order 
of men still continues, and that for many purposes they are en- 
titled to certain rights and privileges; and, in order to determine 
whether the right in question is reserved to them or not, we must 
advert first to the 51st section of the act. 
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Now, we agree with the principle of law stated by Sir Roundell 
Palmer at the outset, that vested rights are not to be taken away 
without express words or necessary intendment or implication. 
And, upon adverting to the statute, it will be found not only that 
there is no express extinction of the right here claimed, and 
no necessary implication or intendment to that effect, but that 
the right and privilege is by the 51st section expressly reserved 
and continued. The statute makes many important alterations in 
the rights and privileges of officers of the church. But, when we 
come tos. 51, we find this provision, “that all lands, tithes, and 
other hereditaments, excepting any right of patronage, and all 
other emoluments and endowments whatsoever belonging to the 
deaneries of Wolverhampton, Middleham, Heytesbury, and Brecon, 
and to the dignity or office of sub-dean, chancellor of the church, 
vice-chancellor, treasurer, provost, precentor, or succentor, and to 
any prebend not residentiary in any cathedral or collegiate church 
in England, or in the cathedral churches of St. David’s and Llandaff, 
or in the collegiate church of Brecon, or enjoyed by the holder of 
afiy such deanery, dignity, office, or prebend as such holder, shall, 
as to all such of the said deaneries, dignities, offices, and prebends 
respectively as may be vacant at the passing of this act, imme- 
diately upon its so passing, and as to all others immediately upon 
the vacancies thereof respectively, without any conveyance or assur- 
ance in the law other than the provisions of this act, accrue to 
and be vested absolutely in the ecclesiastical commissioners for 
England and their successors for the purposes of this act.” By 
this provision, in substance, all the profits and emoluments which 
were formerly attached to the offices mentioned were entirely taken 
away. But then follows this proviso,—“ Provided always that all 
other rights and privileges whatsoever now by law belonging to 
any of such dignities,” offices, or prebends, except the said last- 
named deaneries, shall continue to belong thereto, except so far 
as any of such rights or privileges may be controlled or affected 
by any of the provisions of this act respecting the right of election 
now exercised by any chapter.” In the first place, is this a right 
or privilege now, that is, at the time of the passing of the act, by 
law belonging to the prebendal office? It cannot be doubted that 
it is. Mr. Mellish endeavoured to distinguish between the rights 
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and privileges of a prebendary as prebendary, and his rights as a 


“Raxpotpy member of chapter. But, if it isto be taken as member of chapter, 


v. 
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it is as prebendary residentiary or non-residentiary : therefore, this 
is a privilege belonging directly to the claimants as non-residentiary 
prebendaries, and it is by the express language of s. 51 reserved, 
unless it is within the exception, “except so far as any of such 
rights or privileges may be controlled or affected by any of the 
provisions of this act respecting the right of election now exercised 
by any chapter.” The question therefore resolves itself into this, 
whether this right is controlled or affected by any of the provisions 
of the act respecting the right of election formerly exercised by 
any chapter. Now, we have looked in vain for any provision in 
the act affecting the right of voting of these non-residentiary pre- 
bendaries. We do find a provision in s. 24 affecting the right of 
voting of chapters, for, henceforth the deans of old cathedrals and 
the three canons of St. Paul’s are to be appointed by the Crown. 
We also find other provisions in ss. 25, 26, and other sections of 
the act expressly and directly controlling or affecting the right of 
elections in chapters. But throughout the act we find no words 
which take away or affect the non-residentiary prebendaries in 
relation to their office of patron. As, therefore, the right of voting 
is a right belonging to the office, and the office is retained, so the 
right is reserved. It is said that the 2nd and 3rd sections of the 
act come within the exception, and expressly put an end to the 
right of voting by these prebendaries. Before referring to those 
sections, I turn tos. 75. By that section it appears that, whereas 
all emoluments are taken away in respect of these offices, it is pro- 
vided that “nothing in this act contained respecting the division 
of corporate property, the diminution of the income of any deanery 
or canonry, the severance of separate property, or the limitation of 
the exercise of patronage possessed in right of separate property 
shall affect any dean, canon, prebendary, dignitary, or officer in 
possession at the passing of this act, except as hereinbefore ex- 
pressly enacted; but every dean, canon, prebendary, dignitary, and 
officer hereafter appointed shall be subject to such regulations as 
shall be made in pursuance of this act.” We find here no provision 
for continuing to existing prebendaries the right of voting apper- 
taining to them by virtue of their office. How, then, can it be 
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supposed that all rights are preserved to them, whens. 75 makes 


no mention of the right of voting, while the emoluments are pre- R 


served to existing prebendaries, unless their rights and privileges, 
including the right of voting in chapter, are preserved to them by 
s.51? It appears to us that the manifest intention of the act (and 
such is its express language) was, to preserve to the existing pre- 
bendaries all privileges, and also all estates, property, and patronage, 
and, as to all future prebendaries, to reserve to them whatever 
privileges attach to the office of prebendary. 

The judgment of the Court below, and the argument in support 
of it here, proceeded upon three sections of the act, viz. the 1st, 
3rd, and 93rd. By s. 1 it is provided that “from henceforth all 
the members of chapter, except the dean, in every cathedral and 
collegiate church in England, &., shail be styled canons ;” and 
s. 93 enacts that, “in the construction of this act, the term ‘canon’ 
shall be construed to mean only every residentiary member ot 
chapter (except the dean), heretofore styled either prebendary 
canon, canon residentiary, or residentiary.” From this it was 
argued that, because every member of chapter is to be styled 
“canon,” we must take “canon” throughout the act to mean 
“canon residentiary” only, upon some implied principle of con- 
struction that the interpretation clause amounts to a declaration 
that the members of chapter are to be confined to canons, and that 
that means canons residentiary.. he enactment in substance is, 
that canons whether residentiary or non-residentiary, and pre- 
bendaries whether residentiary or non-residentiary, shall be styled 
“canons.” We cannot think that the construction contended for 
is a reasonable one; because, when we look to another part of the 
act which was relied on by Mr. Mellish, as to new foundations 
(s. 23), we find a new order of persons coming into existence who 
are to be non-residentiary prebendaries, corresponding for many 
purposes with the non-residentiary prebendaries who had been 
already in existence for centuries, under the title of “honorary 
canons.” Why are we by implication to apply the term “canon ” 
to the non-residentiaries already in existence, when there are 
honorary canons to whom it expressly applies? As to the proviso 
itself, s. 93 falls short of the contention of Mr. Mellish. “In the 


construction of this act, the term ‘canon’ shall be construed to 
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mean only every residentiary member of cHapier ” That means 
only that, where we find the word “ canon’ in the enacting por- 
tions of the act, we are to read “ canon residentiary.” Now, 
beginning with s. 2, and going down to s. 93, there is no instance 
of canons being made the subject of any enactment, where it may 
not be applied to canons residentiary also. And, when we turn to 
s. 1, which provides that from henceforth all the members of chapter, 
except the dean, in every cathedral and collegiate church in Eng- 
land, &c., shall be styled canons, we find there no enactment con- 
cerning canons: it leaves the meaning of the word “canon” 
throughout open to the construction provided by s. 93, but in- 
applicable to s..1. We do not feel called upon to put a construc- 
tion on the word “ chapter” in the earlier clauses of the act. The 
legislature has not thought fit to do it. It must, therefore, in 
each instance be construed with reference to the context. It may 
mean one thing for one purpose and another for another purpose. 
These prebendaries were members of chapter before, but had not 
for all purposes a place in the chapter, nor were they entitled to a 
voice. But, whether they were to be called members of chapter 
for all purposes, we are not called upon to say. Looking, therefore, 
at the general rule that vested rights are not to be taken away 
without express words or necessary implication, and finding that, so 
far from the right now in question being taken away by express 
words or by necessary implication, it seems to us to be expressly 
reserved, we are unanimously of: opinion that the judgment of the 
Court of Common Pleas must be reversed. 


Judgment reversed. 


Attorneys for plaintiffs: Pemberton, Meynell, & Pemberton. 
Attorneys for defendants: Lee & Bolton. 
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DAVIDSON anp Ortuers v. BURNAND. 


Ship and Shipping—Marine Insurance— Perils insured against—Unscaworthincess 
—Accidental Injury from Sea Water. 


A. effected a policy against “perils of the seas,” &c., and “all other perils, 
losses,” &c., in the usual form, upon goods for a voyage by a steamer from K. to 
Y. While the steamer was loading in the harbour at K. her draught was in- 
creased by the weight of the cargo, until the discharge pipe was brought below the 
surface of the water, which then flowed down the pipe under the valve and, some 
cocks or valves in the machinery having been negligently left open, flowed into 
the hold and injured A.’s goods, In an action by A. upon the policy :— 

Held, that the injury was caused by one of the perils insured against. 

Held, also, that the burden of proving that the vessel was unseaworthy was on 
the defendant. 


SPECIAL case, stated by order at Nisi Prius. 

The plaintiffs were merchants carrying on business at Kingston, 
im Jamaica, under the firm of Davidson, Colthurst & Co., and the 
déféndant was an underwriter at Lloyds. 

The plaintiffs effected with the defendant three policies of in- 
stfrance in the usual form, upon which this action was brought; 
the policies were upon coffee and other produce, at or from any 
port or ports, place or places, in Jamaica, to New York, in the 
Montezuma. On the 5th of February, 1866, certain goods within 
the meaning of the policy were shipped on board the Montezwma, 
at Kingston, in Jamaica. On the following morning it was dis- 
covered that sea water had penetrated into the hold of the vessel, 
and the goods so loaded were greatly damaged thereby. The vessel 
and cargo were then surveyed, and by agreement between the par- 
ties the report of the survey and the protest of the officers of the 
Montezuma were to be received as evidence of the facts stated in 
them. 

‘The conclusion of the surveyors report was as follows: “ On 
a thorough examination of the vessel, we see no reason to sup- 
pose that she leaks to any injurious extent whatever, but that 
she is a sound and strong built vessel, and thoroughly seaworthy. 
It appears that the bulk-heads are not sufficiently watertight, 
from the fact of the water having found its level throughout 
the ship. The only conclusion, after mature consideration, at 
which we can arrive is, that as the draught of the vessel in- 
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creased in consequence of the cargo she was taking on board up 
to 12.30 a.m. of the 6th instant, the main discharge pipe in the 
engine-room came below the water level, the water could thus find 
its way beneath the india-rubber valve of the discharge pipe, and 
through the valves of the air-pump, bucket, &e., filling the con- 
denser and cylinders, when if any cocks or valves, such, for instance, 
as pet-cocks on cylinders, and swifting-valves on condensers, had 
been inadvertently left open, the water would find its way into the 
ship, and account for the whole accident. Such, we are of opinion, 
has been the case in the present instance. We recommend that a 
rod with a flat weight attached should be suspended through the 
top of the discharge pipe in the engine-room, so that it can be 
lowered and rest upon the india-rubber valve whenever the vessel 
is in harbour.” 

From the protest it appeared that there was no appearance of 
water on the 5th of February, during which day men were at work 
taking cargo on board till midnight; that on the 6th of February, 
at 6 A.M. it was found that there was nine feet of water in the hold; 
that pumps were then sct to work, and 200 labourers employed to 
discharge the cargo, a large part of which was taken out: that the 
water had decreased about eighteen inches at 1 p.m., when the 
pumping ceased for an hour, during which time, however, the ship 
made no water. The pumping was again resumed, and at 2 A.M. 
of the 7th instant the ship was free from water. 

A witness, Thomas Scott, was called at the trial, on behalf of the 
plaintiffs, who stated, that, having read the survey, he thought the 
effects referred to would be likely to occur in the way mentioned, 
and none more likely ; thatif a splinter got into the valve, it would 
account for what he saw in the survey, because if the cargo went 
into the vessel, and the aperture for the discharge got lower, there 
would be a sufficient passage for the water to get in; that what 
occurred was quite consistent with the vessel being seaworthy ; 
there might or might not be anything wrong in the construction of 
the valve; if the valve were broken or out of order it would have 
the same effect; that he saw no trace in the survey of a broken 
valve, or anything of that sort; if the leak ceased while the vessel 


was in harbour he should form the opinion that it was from a tem- 
porary accidental cause, 
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The declaration in the action was in the common form upon the 
policy of insurance, and the material pleas were, first, that the loss 
was not caused by the perils insured against ; and, secondly, that 
the ship was unseaworthy. 

The questions for the opinion of the Court were—1. Whether 
the evidence set forth in the case was evidence which ought pro- 
perly to have been left to the jury, upon which they might reason- 
ably find a verdict for the plaintiffs upon the issue joined, on the 
plea that the said goods were not, nor was any part thereof, lost 
by the perils insured against. 2. Whether or not the evidence set 
out was evidence which ought properly to have been left to the 
jury, upon which they might reasonably find a verdict for the 
plaintiffs upon the issue joined, on the plea that the ship at the 
time of the commencement of the risk was not seaworthy. 


et G. Honyman, Q.C. (Watkin Williams with him), for the 
plaintiffs, contended that the loss was caused by perils insured 
against, since it was a loss by sea water which, through negligence 
of, the crew, had been allowed to reach the goods, and had caused 
the damage; and that the onus of proving the ship unseaworthy 
rested on the defendant, while the evidence really shewed that 
she was seaworthy. 

J.C. Mathew (Mellish, Q.C., and Lodge, with him), for the de- 
fendant, contended that the loss was not occasioned by a peril 
ejusdem generis, as perils of the sea, That it was not sufficient 
that the damage should haye been occasioned by sea water, but 
it must have been occasioned by vis major: Pothier, traité du 
Contrat d’Assurance, § 49; Magnus v. Buttemer (1); Thompson vy. 
Whitmore (2); Paterson v. Harris, (3) And, on the second ques- 
tiop, that the accident having happened while the ship was in 
harbour, the onus of proof of seaworthiness was on the plaintifts : 
Parsons on Marine Insurance, vol. i., p. 258. And that if seaworthy 
for the purpose of the voyage she was not seaworthy for the pur- 
pose of receiving the goods, which was a different question: Par- 
sons on Maritime Law, vol. ii, p. 145. 

Sir G. Honyman, Q.C., was not called on to reply. 
Cur. adv. vult. 


(Cy BOCs Ney teier (2) 3 Taunt. 227, (8) 1B. & §. 3386. 
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Wits, J. Notwithstanding the able argument of Mr. Mathew, 
I am of opinion that our judgment ought to be for the plain- 
tiffs. The only ‘question is, whether there was evidence for a 
jury such as might reasonably have induced them to have found 
a verdict for the plaintiffs. So far as regards the question of 
seaworthiness, that is disposed of by the evidence of competent 
persons that the ship was seaworthy ; and it seems, therefore, after 
that, impossible for us to say that in our judgment the vessel was 
unseaworthy. Although the onus of proving unseaworthiness is 
on the underwriters, yet I agree that, if a vessel were shewn 
to be lost by leaking as soon as she left the port, the onus 
of proving her capacity for the sea would be shifted. But that 
does not apply here, for the owners gave an explanation in this 
case, and no answer was made to it by the other side. Then, 
assuming the vessel to have been seaworthy, the question is, 
whether the loss occurred by perils of the sea, or by some peril 
analogous thereto. If it were necessary to determine with gram- 
matical precision whether this was a loss by perils of the sea, it 
might—remembering the case of Thompson v. Whitmore (1)—be 
arguable that this was properly not a loss occasioned by the perils 
of the sea. The reason given in Thompson v. Whitmore (1) why 
the loss was not considered as occasioned by the perils of the sea 
was because the vessel was ashore when the damage happened to 
her; and the question would be, whether that would be an autho- 
rity for saying that an injury from water getting into a vessel 
whilst lying in port would not be an injury from the sea. If the 
declaration had alleged a loss by perils of the sea only, we should, 
if necessary, have amended it, but it is not necessary to consider 
this, because the declaration is drawn alleging generally a loss by 
the perils insured against, and so raises the question considered in 
Cullen vy. Butler (2), as to what is the loss which comes within the 
general words of the policy, “all other perils, losses,” &c. The 
question therefore is, not whether the loss here was strictly one 
oceasioned by the perils of the sea, but whether it was such other 
loss within the policy which, of course, must be a loss of the same 
or a similar kind to one happening from the perils of the sea. 
Now, a loss from perils of the sea would include the case of a loss 

(1) 3 Taunt, 297, (2) 5M. & S461, 
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from another vessel coming in collision with and making a hole in 
the vessel, the subject of the policy, of the same capacity as that 
through which the water must have got into this vessel, the Mon- 
tezwma ; and whether that accident happened in port or not, in 
smooth water or in rough water, the underwriter would be equally 
liable under the policy. Then, unless some distinction can be 
made between a loss from an accident happening through the neg- 
ligence of the crew of another vessel and a loss from an accident 
happening either in the way it has been suggested it did in the 
present case, from a splinter getting into the valve, or from such 
negligence of the crew, as was suggested in the report of the sur- 
vey, the loss would be a loss occasioned by the perils of the sea. 
As to there being any such distinction between a loss caused by 
the negligence of the crew of the vessel insured and one caused by 
the negligence of the crew of another vessel, all such distinction 
has heen swept away by the judgment of Lord Wensleydale, as I 
understand it, in the case of Dion vy. Sadler. (1) On the whole, 
it is not necessary, I think, to say whether these goods were 
damaged by perils of the sea, as the damage to them was clearly 
caused by perils of the sea or the like within the words of the 
policy. I wish to add, that my judgment adopts the report of the 
survey itself, as to the accident probably arising from a negligence 
referable to leaving cocks and valves open, rather than the evi- 
dence suggesting that the accident might have happened by a 
splinter getting into the valve, and I only referred to that last by 
way of illustration. 


KeratinG, J. I am of the same opinion. I think there was 
clearly evidence to go to the jury that the underwriter was liable. 
Apart from the evidence of the witness at the trial, there was 
evidence that the injury was not due to any defect in the valve, 
but to some accidental circumstance through which the water 
got into the engines, and then by accident or negligence, a cock 
being left unturned, flowed into the engine-room and thence into 
the hold. The fact that the water ceased to rise in the hold 
even when the pumping ceased after the goods had been partly 
unloaded, and that no repairs were ordered in respect of the valve 


(1) 5M. & W. 405. 
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or engines, shews that the cause of the leakage was a temporary 
one. The peril was therefore, “at any rate, sufficiently akin to a 
peril of the sea to be within the policy. On the question of sea- 
worthiness it is unnecessary to add anything to what has been said 
by my Brother Willes. 


Brett, J. The underwriter declined at the trial to call any 
evidence, and he said then and now contends that there was no 
evidence on which the jury ought to find either that the loss was 
caused by the perils insured against, or that the ship was seaworthy. 
‘The question is whether there was any evidence of either of these. 
I agree that we ought not to take the suggestion of the witness as 
to a splinter getting into the valve and so causing the accident, be- 
cause it is not an opinion founded on a fact proved, but a mere 
suggestion; but that witness agrees with the report on the survey, 
and that report, which is to be taken as if those who made it had 
given evidence on the trial and on which this case must mainly 
rest, explains how probably the accident happened ; namely, that 
by reason of some cock being left open in the discharge pipe the 
water got into the ship and so damaged the cargo. If that was so, 
the water got in not by the happening of any ordinary occurrence 
in the ordinary course of a voyage, but by the accidental circum- 
stance of some cock having been left open by the negligence of 
the crew. That is, in my. opinion, sufficient to make the under- 
writer lable. The question is the same as it would have been if 
by the falling of a mast through the vessel, or other negligent act 
of the crew, the vessel had sunk in deep water, and I think the loss 
sufficiently comes within the doctrine of one happening by a vis 
major, and is within the meaning of the policy a loss caused by the 
perils insured against. With reference to whether the vessel was 
seaworthy, I hardly think that the burthen of proof was shifted, 
but even if it was, I think that there was sufficient evidence to 20 
to the jury that the ship was seaworthy and fit to receive the 
cargo. 

Judgment for the plaint? fs. 


Attorneys for plaintiffs: Thomas & Hollams. 
Attorneys for defendant: Waltons & Bubb. 
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CRANE, Aprettant; POWELL, Respoxvent. 
Muster and Servant—80 & 31 Vict. c. 141, s. 9I—Information—Order of Justices 
— Contract in Writing. 


An information by a master under the Master and Servant Act, 1867, claimed 
a fulfilment of the contract but not payment of damages in the alternative :— 

Held, that it was not invalid to sustain an order for fulfilment. 

The justices on the above information ordered that the servant should fulfil the 
contract, and they adjudged that if, upon a copy of a minute of the order being 
served on him, he should neglect or refuse to comply with the same, he should, 
for such his disobedience, be imprisoned for one calendar month :— 

Held, that if the justices had not jurisdiction to imprison the servant, except on 
a fresh summons after he had disobeyed the order, the latter part of the order 
might be rejected as surplusage, and the order itself was still good. 

A. being in want of workmen, applied to the Free Labour Registration Society, 
and filled up and signed a form sent by them to him, containing the particulars of 
the employment and terms offered by him, and his address at 8. This form was 
pre over to B. by the secretary of the society, and B, then signed an agreement 

eaged ‘“ Free Labour Society,” by which he stated that he had accepted employ- 
ment at 8. and agreed that one half-day’s wages, “being the fee to the society 
for obtaining him the employment,” should be deducted from his wages, and that 
he would not quit “the service of his employer” without just cause :— 

Held, that the documents sufficiently referred to one another, and constituted a 
contract in writing signed by both parties, 


Cass stated by Justices, pursuant to 20 & 21 Vict. c. 48. 

The appellant, a journeyman stonemason, appeared by his at- 
torney on the 30th of May, 1868, before the magistrates of the 
borough of Sheffield, in answer to a summons issued on the in- 
formation and complaint of the respondent, a master builder at 
Sheffield. The summons charged the appellant with the follow- 
ing offence :—“'That he, Owen Crane, being the servant of James 
Powell, of Brook Hill, in the said borough, builder, in his trade 
or business of a stonemason, under a certain contract of service 
for a period now unexpired, did unlawfully neglect and refuse 
to enter into and commence his said service, according to the said 
contract.” And the respondent declared by his information that 
he claimed that the contract should be fulfilled by the appellant. 

On the hearing before the justices it appeared in evidence that 
the respondent in the month of April last, was the contractor for 
building a house at Endcliffe in Sheffield, and that in the early 
part of that month there was a strike amongst the masons in his 
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1868 employ on such building, and he put himself in communication 
with Colonel Maude, the secretary to the Free Labour Registra- 


Pow, tion Society, in London, to obtain more men. The following 
"letters and application passed between the respondent and Colonel 
Maude :— 


April 16th, 1868. 
“ Brookhill, Sheffield. 
“Colonel Maude,—Dear Sir,—Have you any masons that you can recommend 
to me that are in want of employment. I could provide work for ten or twelve 
good masons that can work Yorkshire stone for twelve months. if you can I 
shall take it as a grate favour, if they are good stedy men, the men that I had 
struck this morning because I let some wall stones to be worked by the peace. 
this I cannot submit to as I should for every man to be at liberty to work as he 
thinks fit to agree with his employer. the wage that I should to a good man 
would be 7d. per hour. If you have any men or know of any I shall be glad to 
hear from you as early as possible.—Waiting your early reply, 
‘‘T remain, yours truly, 
James Powell, Builder,” 


“Tree Labour Registration Society. 
“Head Offices, 9 Victor!a Chambers, Westrainster, 5.W. 
“ Bankers—Megsrs. Ransom, Bouverie & Co., 
“1, Pall Mall East, S.W. 
‘Dear Sir,—In reply to your note I beg to state that we can supply you with 
plenty of non-union masons, good steady men, at a few hours’ notice. I enclose a 
form of application, which please fill in with the requisite particulars and send to 
us per return of pest. 
**T am, dear sir, yours obediently, 
1", C. Maude, Colonel, Hon. Sec. 
«cc Pro Ji, R. mee 


* April 18th, 1868. 
“ Brook Hill, Sheffield, 

“ Dear Sir,—I am in receipt of your note of yesterday. I return you one of 
the forms filled up and sined. the work that I want the men to do is clensed 
moulded work. I hope that the men you send will be good steady men as I do 
not like any drunkards, Will you please to write and say by what train they will 
come by, and the date, and I will meet them, so that they will not be lost or 
make any mistake.—Waiting your reply, 

“T yemain, yours truly, 
** James Powell, Builder.” 


The following was the form referred to in the foregoing letter :— 


“Torm to be filled up by employers requiring hands from The Free Labour 
Registration Society. Date, the 18th day of April, 1868, 
** Number of hands required . ‘Twelve masons, 
“Nature of employment . ; . Banker masons, one or two that can sct 
stone, 
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“Piece, day work, or otherwise . - 7d. per hour. 

“Wages . : . 82s. 4d. per week. 

“Probable duration of ER . Until Crismas or longer, 

“Price of lodgings in neighbourhood . About 3s, per week. 

“ Whether in consequence of a strike Strike on account of letting some men 


or not. 5 : : : work by the piece. 
“What portion of railway fare will 5 10s. each man, and if they are steady 
paid by employer . : 5 good men and will stop until the work 


is completed, I will pay the remainder 
of their fares. 
Any further particulars . 5 : 
“T hereby agree to conform to the re of the v ree late Mogistration Rca 
(Signature of employer) * James Powell, 
(Address of employer) * Brook Hill, Sheffield.” 


It further appeared that on the 22nd of April the appellant 
went to Colonel Maude’s office, and the two letters from the re- 
spondent and the above form were then read to him and other 
qnen. The appellant said that he was not a member of any trades’ 
unjon, and he and several others signed an agreement, of which 
the following is a copy :— 

-* “Free Labour Society—We, the undersigned, members of the above socicty, 
haying accepted employment in Sheffield, do agree that one half days’ wages (and 
9d.) for a card of membership, being the fee to the said society for obtaining us 
the employment, shall be deducted by instalments from our' wages during the 
ensuing four weeks, And we do also agree that we will not quit the service of 


our employer without just or reasonable cause, or unless by mutual agreement 
before the expiration of the current year.—London, 22nd April, 1868.” 


The agreement was sealed with Colonel Maude’s seal for the 
purpose of identification, and on the 22nd of April the appellant 
and seyen other men went down to Sheffield, but refused to work 
for the respondent. 

It was contended for the appellant, first, that the respondent 
ought under the Master and Servant Act, 1867, and in the informa- 
tion laid by him before the justice, under s. 4, to have set forth the 
amount of compensation claimed for breach of contract, and not 
claimed the fulfilment of the contract. Secondly, that under the 
83rd section of the Master and Servant Act, 1867, the respondent 
was bound to prove a contract of service within the meaning of 
gome enactment described in the first schedule to that act, and 
that he had not done so. Thirdly, that there was no jurisdiction 
in the justices of the borough of Sheffield to hear and determine the 
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case at Sheffield. Fourthly, that the contract had been altered, as 
appeared on the face of it, by the erasure of six of the names of 
the contracting workmen after being signed by the appellant, and 
thereby vitiated. Fifthly, that the appellant was brought to 
Sheffield through fraud by the Free Labour Registration Society, 
and that the respondent having accepted what they had done, it 
became his fraud. 

The magistrates overruled all the above five objections, and 
made the following order :—“That the said employed shall fulfil 
the contract forthwith, and that the said employed shall forthwith 
find good and sufficient security by recognizance, himself in the 
sum of 207. and two sureties in the sum of 102. each, for the due 
fulfilment of the said contract; and if.upon a copy of a minute of 
this order being served upon the said employed, he shall neglect 
or refuse to comply with the same, in that case we adjudge the 
said employed, for such his disobedience, to be imprisoned in the 
house of correction at Wakefield, in the West Riding of Yorkshire, 
for the space of one month, unless he shall sooner find such security 
as aforesaid.” 

The question for the Court was, whether, regard being had by 
the Court to the evidence as presented to the magistrates, and to 
the five objections taken on the hearing by the appellant’s attorney, 
and their views and opinions thereon, the order made by them 
in this case was or was not a valid and effectual order within the 
provisions of the Master and Servant Act, 1867. 


C. Crompton (Hitgames Stephen, Q.C., with him), for the appel- 
lant. The information is not framed according to the act, and is 
invalid: it assumes that the respondent was entitled to decide 
whether the appellant should continue his service or pay com- 
pensation, while 30 & 31 Vict. c. 141, s. 9, expressly leaves the 
decision of this to the magistrates. The information ought to 
have been framed in the alternative, instead of claiming only the 
former. 

[Wittus, J. As the respondent has not asked for compensa- 
tion, if the magistrates had thought the appellant was not bound 
to return to his service they ought perhaps to have dismissed the 
summons altogether; but the information certainly is not bad, 
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and any objection to its form ought to have been taken before 
the magistrates. | 

Next, the order is bad because it adjudges that if the appellant 
shall neglect or refuse to comply with it, he shall be imprisoned 
for a month. The act only empowers the justices after he has 
disobeyed the order, to commit him to prison, not to adjudge in 
the original order his committal in case he shall disobey it. 

[Wies, J. That may be so, but if it be, the latter part of the 
order will be simply invalid, and may be treated as surplusage. 
We have no power to quash this order, only to see if the justices 
have decided rightly the points raised before them. We ought 
not to express any opinion in these proceedings whether the latter 
part of the order can be enforced. | 

The next point is, that 30 & 31 Vict. c. 141, s. 9, only applies to 
contracts within the meaning of the enactment described in the 


ast schedule to the act, or some or one of them. ‘The only: 


acts within which this contract could come are 20 Geo. 2, ec. 19, 
and 4 Geo. 4, c. 34, The former, however, only applies to con- 
Avacts under which the servant has actually entered on the ser- 
vice. The latter extends the former to cases in which the 
service has not been commenced, but applies only to cases in 
which the contract is in writing and signed by both parties. Here 
it is found by the case that the service had not been commenced, 
and the documents do not shew a contract in writing signed by 
the parties. In the agreement signed by the appellant, none of 
the terms of the contract are mentioned, and there is no reference 
in it to the other writings, and the documents cannot be con- 
nected by any evidence outside the documents themselves. ‘The 
whole intention of the act was to alter the remedies, not to give a 
remedy when there was none before, and though the interpretation 
clause (s. 2) appears at first sight to favour the contrary interpre- 
tation, it must be limited by the provisions of s. 3. 

The other points raised before the magistrates were abandoned. 

J. L. Hannay, for the respondent, was requested to confine 
himself to the question whether the contract was within 30 & 31 
Vict. c. 141. The contract is within the statute, even if it 
be not in writing. The interpretation clause (s. 2) expressly 
provides that “contract of service” shall include any contract, 
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whether in writing or by parol, and though there appears to be 
some little variance in s. 3, the latter must be interpreted as only 
confining the contracts to those between such parties as were 
affected by the former acts. There have been many cases decided 
on the question what classes of servants were within the earlier 
statutes; thus domestic servants have been held not to have been 
within them. In Lowther v. Lord Radnor (1) it was held that 
day labourers were within the terms of 20 Geo. 2, c. 19. In 
Branwell v. Penneck (2) it was held that a person employed by an 
attorney under a fi. fa. was not within the act. The 4th section 
of 30 & 31 Vict. c. 141 must be interpreted by s. 2; and there is 
nothing in it requiring the contract to be in writing, nor is there 
in-form A given in schedule 3. But further, if it be necessary, 
this contract is in writing. Evidence is always admissible to 
shew that the persons mentioned in letters making and accepting 
an offer are the same, and there was quite enough here appearing 
on the documents to connect them. 

C. Crompton, in reply. Kyen if the documents can be connected 
there is no signature by the respondent to the contract ; his name 
attached to the form sent him by the Free Labour Registration 
Society, being intended as a signature to a contract with Colonel 
Maude, not with the appellant. But further, the mere use of the 
word “employment” in the agreement signed by the appellant can- 
not identify a document containing the terms of the employment 
which is in no other way referred to. 


Wits, J. In this case it is unnecessary to give any opinion 
on the objection which has been taken to that part of the order 
which adjudges that if the appellant neglects or refuses to return 
to his work he shall be imprisoned for a month. ‘The justices can 
of course only adjudge the appellant to be imprisoned under the 
authority of an act of parliament, whose provisions they must fol- 
low; and it will be for the respondent to consider whether he can 
enforce that part of the order without bringing the appellant before 
the justices again on a fresh summons after he has failed to return 
to his work. The only question before us, however, is, whether 
or not the order made by the justices in this case is or is nota 


(1) 8 East, 113. (2) 7B. & C, 536, 
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valid and effectual order within the provisions of the Master and 
Servant Act, 1867; that refers to the decretal part, if one may so 
call it, of the order, viz., that the appellant should fulfil his contract, 
and the remainder may be considered as surplusage for this pur- 
pose. All the objections raised by the appellant have been suffi- 
ciently disposed of in the course of the argument except one, viz., 
that the contract was not such as to be within the jurisdiction of 
the magistrates, because the late act only applies to parol contracts 
when the service has been actually commenced, in other words, 
that s. 3 of the Act of 1867 ought to be so read that the law 
introduced by 20 Geo. 2, c. 19, and 4 Geo. 4, c. 34, should be con- 
sidered to be still existing for the purpose of defining what cases 
are within the act. Whether the effect of the late statute is, that 
all contracts of such a character that they wouid fall within any 
of the former acts, whether by parol or not, and whether the ser- 
yice has been commenced or not, are within the jurisdiction of the 
magistrates, or whether 4 Geo. 4 is still to be looked at, and the 
contract must necessarily be in writing when the service has not 
heen commenced, it is unnecessary to pronounce an opinion; be- 
“cause I think that in this case there wasa contract in writing which 
would have given jurisdiction to the magistrates under the act of 
Geo. 4. In so deciding, I do not intend to throw any doubt upon 
the cases which shew that where it is necessary to connect the 
document which has been signed with that containing the terms 
of the contract, the reference of one to the other must appear on 
the face of the document signed. It was so decided in Boydell y. 
Drummond (1), which has ever since been acted on by the pro- 
fession; but I think that in this case there is upon the face of the 
agreement signed by the appellant, a reference to the document 
signed by the master, of abundant distinctness to enable me to say 
that that, and no other, is the document referred to in it. 

In Boydell vy. Drummond (1), the plaintiff, being about to 
publish an edition of Shakespeare, prepared a prospectus con- 
taining the terms of subscription, which lay on his counter, 
and a book headed “Shakespeare subscribers,—their signatures,” 
which was signed by the defendant. It was held that, as the 
book did not refer to the prospectus, the two could not be con- 

(1) 11 Fast, 142. 


129 


1868 
CRANE 
v. 
PoweELL. 


130 


1863 


CRANE 
v 
PowELL, 


COURT OF COMMON PLEAS. [L. R. 


nected so as to constitute a written agreement signed by the de- 
fendant. The distinction between that case and the present will 
be quite clear when the documents are compared, and the more as 
the history of the documents must, of course, be taken into account. 
From the first letter, in this case, it appears that the respondent 
applied to a society called the “ Free Labour Registration Society,” 
to procure him some workmen; the secretary to the society wrote 
in answer, inclosing a blank form, which showed under various 
heads the details of the employment ; that was filled up and signed 
by the respondent; the form was headed “'To be filled up by em- 
ployers requiring hands from the Free Labour Registration Society,” 
and it was signed “ Signature of employer, J. Powell,” “ Address of 
employer, Brook Hill, Sheffield.” That being so, the document 
was brought to the knowledge of the appellant, and the question is, 
whether it was assented to by a writing referring to it, and signed by 
the appellant. Now, the document signed by the appellant states that 
he had accepted employment at Sheffield, the place where, as appears 
by the other document, the respondent lives, and it contains the 
expression “being the fee to the said society for obtaining us the 
said employment,” and “we do also agree that we will not quit the 
service of our employer,” referring especially to some employment 
found for the appellant by the society. Upon inquiring what was 
the employment procured for the appellant by the society, which 
we are thus led to do by the document itself, it appears to have 
been in writing and contained in the form filled up and signed by 
the respondent ; a complete contract in writing, signed by the two 
parties, is therefore obtained. Acting then upon the plain intention 
of the statute, and seeing it has been substantially, and I think 
literally complied with, though that is of less importance, we must 
affirm so much of the order as we are at present concerned with, 
and, as the objection is not one going to the merits, with costs. 


Katine, J., concurred. 


Brett, J. The only objection on which it remains for us to 
give judgment is, whether the contract was within 30 & 81 Vict. 
c. 141. It is said that the contract would not have been within 
4+ Geo. 4, c. 34, or any of the other acts mentioned in the first 
schedule to the new statute; because it was not in writing and 


VOR TV. MICH. TERM, XXXII VICT. 


the service had not been commenced. That raises two ques- 


tions—first, whether there was a contract in writing; secondly, 


whether if not, it was necessary that there should be such to bring 
the case within the late statute. Now, 1 must say that I have 
very considerable doubts whether, in order to bring the case within 
the late statute, the contract need be such as would have given 
jurisdiction to the magistrates under 4 Geo. 4, c. 34, or one of the 
other statutes mentioned in the schedule above referred to; but it 
is unnecessary to decide that point, because I agree that this con- 
tract was in writing. To make it so, the documents, no doubt, 
must refer to one another, but there is a reference in the docu- 
ment of the 22nd of April to employment obtained for the appel- 
lant by the Free Labour Registration Society, and as soon as evi- 
dence is given to shew what that employment was, it appears at 
once that it.was contained in a written document signed by the 
gther party. I think, therefore, the two documents may be taken 
together and form a written contract signed by both parties. 


Appeal disinissed with costs. 


Attorneys for appellant: Purkis & Perry. 
Attorney for respondent: W. Pitman. 


KNOCK v. THE METROPOLITAN RAILWAY COMPANY. 
Railways Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20)—Compensation for 
Damage to Goods in the Exercise by the Company of the Powers conferred on 
them by the Acts. 


The 6th and 16th sections of the Railways Clauses Consolidation Act, 1845 
(8 & 9 Vict. c. 20), are not confined to structural damage and depreciation in 
value of the premises, but also entitle a claimant to compensation for damage 
occasioned {o goods therein by reason of the exercise of the powers conferred upon 
the company by the acts of parliament. 


ACTION upon an award under the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Vict. c. 18), s. 68. The award recited, amongst 
other things, that Knock claimed and contended that, in and by 
the execution of the works authorized by, and in exercise of the 
powers contained in, the Metropolitan Railway (Notting Hill and 
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Brompton Extension) Act, 1864 (27 & 28 Vict. c. ccxci.), and the 
several acts of parliament incorporated therewith, the Metropolitan 
Railway Company had injuriously affected ‘the house, land, and 
premises, 27, Alfred Terrace, Queen’s Road, Bayswater, in the 
county of Middlesex, belonging to Knock, and that he (Knock) 
had sustained and would sustain damage by reason of the injurious 
affecting of the said house, land, and premises by the execution and 
use of the works so authorized as aforesaid; that, by a notice in 
writing under the hand of Knock, bearing date, &c., he, Knock, 
gave the company notice that he was possessed of and interested 
in the said house, land, and premises under and by virtue of a lease 
(describing it), and further gave the company notice that he re- 
quired them to pay him compensation for the injurious affecting 
of the said house, land, and premises, and that the amount of 
compensation claimed by him by reason of the premises was 16502. 
and further gave the company notice that, unless they were will- 
ing to pay him the said sum, and should enter into a written 
agreement with him for that purpose within twenty-one days of 
the receipt by them of that notice, then he desired to have the 
amount of such compensation settled by arbitration according to 
the provisions of the act or acts of parliament in that behalf; and 
that Knock, by an instrument in writing under his hand, did in 
pursuance of the provisions of the Lands Clauses Consolidation Act, 
1845, in that behalf, nominate and appoint W. M. to be an arbi- 
trator on the part and behalf of him, Knock, to settle and determine 
the compensation to be paid by the company to him (Knock) for 
the damage sustained and to be sustained by him by reason of the 
execution by the company of the works authorized by the first-. 
mentioned act, and the exercise by the company of the powers of 
the said act and the several acts of parliament incorporated there- 
with, &e. &e. 

The arbitrator made his award on the matters so referred to him, 
as follows :— 

“J, T find, award, and determine that the said house, land, and 
premises before mentioned, and the said interest of Knock therein, 
were injuriously affected by the execution of the works authorized 
by, and the exercise of the powers contained in, the said several 
acts of parhament; and that Knock has sustained and will sustain 
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damage by reason of the injurious affecting of the said house, land, 


and premiscs by the execution and use of the said works. 

“2. I find, award, and determine that the amount of compensa- 
tion to be paid by the company to Knock for and in respect of such 
injurious affecting, and of the damage so sustained and to be sus- 
tained by him as aforesaid, is as follows,—1. For structural damage 
to the said house and premises, the sum of 2002.,—2. For damage 
and injury occasioned to goods of Knock therein, 486/.,—3. For 
depreciation in the value of the said leasehold interest of Knock in 
the said house, land, and premises, 3401. : amounting in the whole 
to the sum of 10262.” The arbitrator further ordered the defend- 
ants to pay the costs of the reference and award. 

At the trial before Bovill, C.J., at the sittings in Middlesex after 
last Trinity Term, a verdict was entered for the plaintiff for the 
sum claimed, subject to leave reserved to the defendants to move 
t@ enter a yerdict for them, or to reduce the damages by the sum 
of 4861. on the ground that the plaintiff was only entitled to 
recover compensation for structural damage affecting the value 
of the land, and not for injury done to the goods upon the pre- 
mises, and that the award was bad for giving compensation for 
such injury. 

Noy. 2. Day moved accordingly. It may be conceded that the 
award is divisible, and might be good for the amount of injury 
and depreciation of the structure; but, inasmuch as costs are 
awarded generally as to the whole, the award is bad altogether. 
‘The question turns upon s, 68 of the Lands Clauses Consolidation 
Act, 1845 (8 & 9 Vict. c. 18), and ss. 6 and 16 of the Railways 
Clauses Consolidation Act, 1845 (8 & 9 Vict. c. 20). The remedy 
by award is given by the former provision; but the right to 
compensation depends upon the two latter. The 6th section of 
8 & 9 Vict. c. 20, enacts that, “in exercising the powers given to 
the company by the special act to construct the railway and to 
take lands for that purpose, the company shall be subject to the 
provisions and restrictions contained in this act and in the said 
Lands Clauses Consolidation Act ; and the company shall make to 
the owners and occupiers of and all other parties interested in any 
lands taken or used for the purposes of the ‘railway, or enjuriously 
affected by the construction thereof, full compensation for the value 


138 
1868 


Kwock 


VOLITAN 
Ramway Co, 


134 


1868 
IKNock 

Vv. 
MEtTRO- 
VPOLITAN 
Raitway Co. 


COURT OF COMMON PLEAS. [L. R. 


of the lands so taken or used, and for all damage sustained by such 


“owners, occupiers, and other patties, by reason of the exercise, as 


regards such lands, of the powers by this or the special act, or any 
act incorporated therewith, vested in the company.” . Under this 
section the right is limited to compensation for injury done to the 
claimant’s interest in the land. 

[Kuatine, J. The award shews that the damage for which the 
arbitrator has given compensation was occasioned by the exercise 
of the powers by the acts of parliament vested in the company.] 

The injury affecting the house was no doubt occasioned by the 
exercise of the powers vested in the company. 

[Bovitt, C.J., referred to Metropolitan Board of Works v. Metro- 
politan Railway Company. (1)| 

The 6th and 16th sections of 8 & 9 Vict. c. 20, must be read 
together. The 16th contains a proviso that, “in the exercise of 
the powers by this or the special act granted, the company shall do 
as little damage as can be, and shall make full satisfaction, in 
manner herein and in the special act and any act incorporated 
therewith provide, to all parties interested, for all damage by 
them sustained by reason of the exercise of such powers.” (2) The 
68th section of 8 & 9 Vict. c. 18, which provides the remedy, 
supports this view: it speaks of “compensation in respect of any 
lands, or of any interest therein, which shall have been taken for or 
injuriously affected by the execution of the works.” 

[Bovitt, C.J. The right to compensation does not depend on 
s. 68 of the Lands Clauses Consolidation Act alone. That is in 
addition to the ordinary remedies. | 

it shews, however, that the legislature intended to limit the com- 
pensation to injuries affecting the land, or the claimant’s interest 
therein, —that is, to structural damage; and that they did not con- 
template compensation for injury to moveable chattels. 

[Keatine, J. Ifthe injury to the plaintiff's eoods resulted from 
the exercise by the company of powers conferred upon them by 
the act, so that the plaintiffs right of action was gone, unless he 


(1) Law Rep. 8 C, P. 612; affirmed 


doing it: see Reg, v. Last and West 
in Ex. Ch, post. 


: India Dock and Railway Company, 
(2) These words do not apply to 22 L. J. (Q.B,) at p. 884, 
what is done, but to the manner of 
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be entitled to compensation under the Railways Clauses Consoli- 
dation Act, he will be altogether deprived of remedy. ] 

That is no reason for imposing upon the company a liability 
under the act, upon which alone his claim for compensation rests. 
Besides, the claimant has the remedy in his own hands, He might 
remove the goods, and so prevent injury. 


Bovitzt, C.J. Mr. Day has cited no authority for the proposi- 
tion for which he contends; but he relies solely upon the words of 
the sections of the acts of parliament to which he has referred. 
According to my experience, which has extended over a consider- 
able period, no doubt has ever been suggested,—and indeed it has 
always been one of the most serious heads of compensation,—that, 
where premises are damaged or injuriously affected by the exercise 
of the powers vested in the company, the claimant is entitled to 
qmpensation for damage done to stock in trade or other property 
tleteon. What was referred to the arbitrator here was, “ to settle 
and determine the compensation to be paid by the company to the 
claimant for the damage sustained and to be sustained by him by 
reason of the execution by the company of the works authorized 
by the acts.” It seems to me that the submission entirely follows 
the act of parliament in terms and in substance, and that the ar- 
bitrator was perfectly at liberty to enter upon the whole inquiry as 
to the damage sustained by the plaintiff by reason of the exercise 
of the powers of the act. The arbitrator finds that the house, 
jand, and premises, and the interest of the claimant therein, were 
injuriously affected by the execution of the works authorized by, 
and the exercise of the powers contained in, the acts of parliament ; 
and that the claimant has sustained and will sustain damage by 
reason of the injurious affecting of ‘the said house, land, and pre- 
mises by the execution and use of the said works. He then pro- 
eceds to find that the amount of compensation to be paid by the 
company to the claimant for and in respect of such injurious 
affecting, and of the damage so sustained and to be sustained by 
him, is as follows: and then he enumerates three separate heads of 
damage, all of which are with reference to the previous terms of 
the award. The first, which is not disputed, is, “for structural 
damage to the said house and premises, 2002.” The third, which 
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also is undisputed, is, “for depreciation in the value of the lease- 
hold interest of the claimant in the said house, land, and pre- 
mises, 3407.” The second head is, “for damage and injury occa- 
sioned to goods of the claimant therein, 486/.” Mr. Day contends 
that, although the claimant is entitled to compensation for struc- 
tural damage to the house and premises, and for depreciation in the 
value of his leasehold interest in the house, land, and premises, he 
is not entitled to any compensation for injury occasioned to his 
goods therein, notwithstanding such injury was caused by the exe- 
cution of the works done by the company under the powers vested 
in them by the acts. It seems to me that the case falls clearly 
within the provisions of the Railways Clauses Consolidation Act. 
It is not necessary to go further than s. 16 of that act. Several 
extensive powers are thereby conferred upon the company ; but 
they are all subject to the proviso at the end of the section, that, 
‘in the exercise of the powers by this or the special act granted, 
the company shall do as little damage as can be, and shall make 
full satisfaction, in manner herein and in the special act, and any 
act incorporated therewith provided, to all parties interested, for 
all damage by them sustained by reason of the exercise of such 
powers.” ‘This is a damage sustained by the plaintiff by reason of 
the exercise of such powers. I find nowhere any such limitation 
of these general words as Mr. Day suggests; and the universal 
practice has been to include such matters in the estimate of com- 
pensation, and, as I think, most properly. Iam of opinion, there- 
fore, that there should be no rule. 


Byes, J. [am of the same opinion. It seems to me that the 
claim in this case falls within the very words of s. 6 of the Rail- 
ways Clauses Consolidation Act, 1845, 8 & 9 Vict. c. 20. That 
section provides for three things,—1. For compensation for the 
value of the land, where the land is taken or used for the purposes 
of the railway,—2. For compensation for the injuriously affecting 

the land, or the claimant’s interest therein, where the land itself is 
not taken,—3. For all damage (which must mean all other damage) 
sustained by such owners, &c., by reason of the exercise as regards 
such lands of the powers vested in the company. If the damage 
to the goods in this case was such that it would not have occurred 
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if they had been removed, that would be matter for the considera- 
tion of the arbitrator. But the arbitrator finds in substance that 
the damage occasioned to the goods was caused by the execution of 
the works authorized by, and the exercise of the powers contained 
in, the several acts of parliament. It seems to me, therefore, that 
what the arbitrator has done is justified by the provisions of s. 6 of 
the Railways Clauses Consolidation Act. 


Kuatine, J. Iam of thesame opinion. We must assume upon 
this award that the arbitrator was satisfied that the damage done 
to the goods in question was done in the exercise of the powers 
conferred upon the company by the acts of parliament referred to. 
If so, the claimant’s right of action would be taken away ; and, if 
Mr. Day’s argument were to prevail, the claimant would be alto- 
gether without remedy unless he were entitled to compensation 
under the Railways Clauses Consolidation Act. We should be 
very ‘slow to come to such a conclusion as that. It seems to me, 
however, that this case falls distinctly within the words of s. 6 of 
that statute ; for, compensation is to be given, not only for lands 
taken or injuriously affected, but “for all damage sustained by the 
owners, &c., by reason of the exercise, as regards such lands, of the 
powers by this or the special act, &c., vested in the company ;” and 
the arbitrator finds that the damage in question was a damage 
sustained by reason of the exercise of such powers. 


Brett, J. I am of the same opinion, and for the reasons given 
by my Brother Byles. 
Rule refused. 


Attorney for plaintiff: W.H. P. Sharp. 
Attorneys for defendants: Burchells. 
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DUTHIE anxp Axoruer v. HILTON axp Oruers. 
Shipping—Construction of Bill of Lading—* Freight to be paid within Three Days 
after Arrival, and before Delivery ”—Accidental Destruction of Goods whilst on 
Board. 


The defendants shipped cement under a bill of lading which stipulated that 
freight should be paid ‘* within three days after arrival of ship, and before deli- 
very of any portion of the goods.” The ship arrived in port with the cement on 
board, but was within the three days, in consequence of an accidental fire, scuttled 
with a view to the saving of ship and cargo; and on her being raised the cement 
was found to be useless, having ceased to exist as cement, and the consignees 


refused to accept it or to pay freight :— 
Field, that the ship-owners, not being ready to perform their part of the contract, 
were not entitled to sue for freight. 


Tus was an action brought for the recovery of 867. 12s. 6d. for 
freight for the conveyance of goods from England to Australia, and 
for work done. By consent, and by judge’s order, the following 
case was stated :— 

1. The plaintiffs are owners of the ship John Duthie; the plain- 
tiff Phillips being her commander. The defendants are cement- 
manufacturers carrying on business in copartnership in London. 

2. The John Dutlie is one of a line of ships which trade between 
London and Australia. 

3. In August, 1866, the John Duthie was lying in the East 
India Docks in charge of Messrs. G. Thompson & Co., of 24, 
Leadenhall Street (the plaintiffs’ agents) for the purpose of receiv- 
ing goods and passengers for conveyance to Sydney. 

4, In September the defendants applied to Thompson & Co. for 
accommodation in the ship for 800 casks of Portland cement, to be 
forwarded to Sydney. Terms of freight were arranged between the 
defendants and Thompson & Co., and the 300 casks of cement were 
in a short time received on board the ship. 

5. A bill of lading was signed by the plaintiff Phillips, as fol- 
lows :—“ Shipped in good order and well conditioned by C. J. 
Hilton & Co, in and upon the good ship called the John Duthie, 
whereof is master for the present voyage J. D. Phillips, and now 
riding at anchor in the river Thames, and bound for Sydney, to 
say, 800 casks Portland cement, being marked and numbered as in 
the margin, and are to be delivered in the like good order and well 
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conditioned at the aforesaid port of Sydney, New South Wales 
(the act of God, &e. excepted), unto Messrs. Rabone, Feez, & Co., 
merchants of Sydney, or to their assigns, he or they paying freight 
for the said goods 867. 12s. 6d., as per indorsement, with primage 
and average accustomed. In Witness, &c. Weight and contents 
unknown; and not accountable for leakage, breakage, rust, or 
destruction by vermin. Ireight to be paid within three days after 
arrival of ship, and before the delivery of any portion of the goods 
specified in this bill of lading.” There was no charterparty or 
other document signed by any of the parties, in addition to the 
above bill of lading. 

6. The John Duthie sailed from the port of London on or about 
the 10th of September, 1866, and arrived at Sydney and anchored 
there in the harbour on or about the 19th of December, 1866. On 
the night of and after her arrival in Sydney, a fire was discovered 
$0 be raging in the hold, Every endeavour was made by the cap- 
tain and the crew to arrest the progress of the fire, but without 
avail, By the advice of Lloyd’s agent and several commanders of 
wather vessels, who had come on board to render assistance, and of the 
harbour-master, the plaintiff Phillips ordered the ship to be 
scuttled and suak, as the only means of extinguishing the fire, and 
for the purpose of afterwards raising and thereby saving the ship 
and cargo. The ship was accordingly scuttled. She was raised on 
the 24th of December, 1866; and what remained of the cargo was 
afterwards discharged at Sydney, and the ship was repaired. ‘The 
fire was accidental. 

7. The defendants’ goods were raised in the vessel, but were 
found to have been rendered useless. ‘The cement no longer ex- 
isted as cement, it having been hardened into solid masses by the 
action of the water; a circumstance which also involved the 
destruction of the casks. On application being made to the con- 
signees, they refused to accept the goods or pay the freight; and 
the goods were brought back to England by the plaintiffs, in 
whose possession they remain. 

8. The question for the opinion of the Court was, whether under 
the circumstances the defendants ought to pay the plaintiffs the 
amount of the freight, or otherwise pay to them remuneration for 


the conveyance of the goods, 
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Mellish, Q.C. (Macnamara with him), for the plaintiff. As a 
eeneral rule, no doubt, freight isthe reward payable to the carrier 
for the safe carriage and (elivery of goods, and is payable only on 
safe carriage and delivery: Kirchner v. Venus. (1) But, as is said 
in Abbott on Shipping, 11th ed. 364, “if the parties choose to 
stipulate by express words, or by words not express but sufficiently 
intelligible to that end, that a part of the freight should be paid 
absolutely by anticipation, and not depend upon the performance 
of the voyage, they are at liberty to do so.” By the terms of the 
bill of lating in this case, the only condition precedent to the right 
of the ship-owner to demand the freight is the arrival of the ship, 
not the delivery of the goods. If the goods had remained safe on 
board the vessel until after the expiration of three days of her 
arrival, it could not have been contended that the freight was not 
payable. Does, then, the loss after arrival and within the three 
days make any difference ? 

{Monracue Smiru, J. Suppose the master had within the 
three days refused to deliver the goods, could the ship-owner have 
recovered the freight 7] 

The defendants would have had a remedy for the non-delivery ; 
but they would have had no answer to the claim of freight under 
the bill of Jading. That the goods are so damaged that they are 
of less value than the freight is no answer to the ship-owner’s 
claim, even though the damage was the result of the negligent and 
unskilful navigation of the master and crew: Dakin v. Oaley. (2) 
In the learned and elaborate judgment delivered by Willes, J., in 
that case, it is said (3): “ The true test of the right to freight is, 
the question whether the service in respect of which the freight 
was contracted to be paid has been substantially performed; and, 
according to the law of England, as a rule, freight is earned by the 
carriage and arrival of the goods ready to be delivered to the mer 
chant, though they be in a damaged state when they arrive. If 
the ship-owner fails to carry the goods for the merchant to the 
destined port, the freight is not earned. If he carry part, but not 
the whole, no freight is payable in respect of the part not carried, 
and freight is payable in respect of the part carried, unless the 


(1) 12 Moo. P. C. 361. (CP.) 115, 
(2) 15 C.B. CNS) 646; 33 L, J. (3) 15 C. B. (N.S.) at p. 664, 
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charterparty make the carriage of the whole a condition precedent 
to the earning of any freight,—a case which has not within our 
experience arisen in practice.” And at p. 667 the learned judge 
goes on to say: “If it (the cargo) has arrived, though damaged, 
the freight is payable by the ordinary terms of the charterparty ; 
and the question of fortuitous damage must be settled with the 
underwriters, and that of culpable damage in a distinct proceeding 
for such damage against the ship captain or owners.” In 2 Par- 
son’s Maritime Law, p. 381, it is said: “It is well settled that if 
the goods insured arrive at the port of destination existing in 
specie, the underwriters are not liable, although they are of no 
value whatever. Some question has arisen as to the meaning of 
the word specie. The primitive meaning of the word is, undoubt- 
edly, appearance, and it is in this sense that it is commonly applied 
to memorandum articles. Thus, if the box ofa chariot is lost, and 
nothing but the wheels remain, these cannot be said to have the 
appearance of a chariot, and consequently the article no longer 
exists in specie, and the underwriters are liable as for a total loss 
with salvage: Judah y. Randal. (1) But it has been held that the 
value of the article has nothing to do with its existence in specie. 
Thus, fish, thcugh absolutely spoiled,—Cocking v. Fraser (2),—and 
corn which was putrid,—Neison v. Columbian Insurance Com- 
pany (3),—were both held to exist in specie. And pork has been 
held not to lose its identity by being roasted: Skinner v. Western 
Marine and Fire Insurance Company.” (4) Garrett v. Melhuish (5) 
is also an authority to shew that, if a shipper of goods sustain a loss 
by reason of the misconduct or negligence of the ship-owner or his 
agents, his remedy is by action at law, and he cannot resist pay- 
ment of freight on the ground that the goods were unfit for use 
when they arrived at the port of destination. 

[Brert, J. You must admit that this was a case of total loss, 
and that, if the bill of lading had been an ordinary one, freight 
would not under the circumstances have been payable. | 

That must beconceded. The plaintiff's contention is that, upon 
the construction of this particular bill of lading, the freight was 


(1) 2 Caines Cas, 324. (4) 19 La. 278. 
(2) Park Ins. 151; Marsh. Ins. 227, (5) 4 Jur. (N.S.) 9438. 
(3) 3 Caines Rep. 108. 
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earned by the arrival of the ship with the goods on board, and was 
payable three days after arrival. *. 

Manisty, Q.C. (Butt with him), for the defendants. To entitle the 
ship-owners to sue for freight under a bill of lading like this, they 
must aver and prove readiness and willingness to deliver the goods 
at all events during the three days succeeding the arrival of the 
ship with the goods on board. The case states that before the 
expiration of the stipulated period, the master scuttled the ship 
and so destroyed the defendants’ goods. The stipulation for pay- 
ment of freight “within three days after arrival of the ship,” is 
not like the ordinary stipulation for payment of the freight or a 
portion of it in advance on the sailing of the ship. In that case 
it isnot subject to all the incidents of freight properly so called. 
Suppose the plaintiffs had sold the cement within the three days, 
could they then have sued for the freight ? Thisis in truth nothing 
more than the ordinary contract for the carriage and delivery of 
goods, with a condition superadded that the merchants shall be 
allowed three days after the ship’s arrival for taking away the 
goods and paying the freight. 

Mellish, Q.C., in reply. The case finds that the fire was acci- 
dental, and that the scuttling of the ship was the best course to 
pursue for the purpose of saving the ship and cargo. The plain- 
tiffs were to be paid freight within three days after the arrival of 
the ship. They were not bound to be ready and willing to deliver 
the goods during those three days. The ship might not have been 
able to get to the quay, or the delivery of the cargo might have 
been impeded by a variety of circumstances which would not affect 
the contract between the parties. 

[Brerr, J. Does not “arrival” mean arrival at that part of the 
port where such ships usually deliver their cargoes? Suppose the 
captain anchors at a place in the port where the merchants cannot 
take delivery of the goods, are they bound to pay the freight not- 
withstanding ?] 

Arrival means arrival in the port. If the captain failed to use 
diligence in so mooring the ship as to enable the merchants to get 
their goods, he might render his owners liable to an action; but 
that would not affect the terms of a positive contract for payment 
of freight, 
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Keating, J. Looking to the terms of this bill of lading, I am 
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of opinion that the defendants are entitled to the judgment of Der 


the Court. Under an ordinary bill of lading, the freight would be 
payable concurrently with the delivery of the goods, which must 
be within a reasonable time after arrival. (1) Here, the defend- 
ants by the express terms of the bill of lading bind themselves to 
take delivery and to pay the freight within three days after the 
ship’s arrival at her destination. It seems to me that the period 
of three days is substituted for the reasonable time which the law 
would otherwise imply, and that the ship-owner must be ready to 
deliver the goods at the end of that time. The goods in question 
having (as I think we must assume) been destroyed, the plaintiffs 
were not ready to deliver them, and consequently are not entitled 
on this bill of lading to sue for freight. 


~ Montacur Smiru, J. I am of the same opinion. Freight is 
ordinarily payable on the arrival and right delivery of the cargo, 
The bill of lading i in question has provided that the time of pay- 
Jnent shall be not longer than three days after the arrival of the 
ship. During the three days the defendants’ goods, whilst on 
board, and before they could be delivered, were destroyed by an 
accidental fire, and ceased to exist as cement. I agree that it is 
competent to the parties to make a special contract as to the time 
at which freight shall be paid, and that the intention of the 
parties here was that the freight should be paid within three 
days after the arrival of the ship; but, to entitle the ship-owner to 
demand the freight, the contract on his part must have been per- 
formed by the cargo being brought to port and the master being 
ready to deliver it. The plaintiffs not being in a condition to 
deliver this cement, they were not entitled to sue for freight: and 
therefore there must be judgment for the defendants. 


Brett, J. The whole question in this case arises upon the 
construction of the bill of lading; and, though it is in an unusual 
form, I think it must be construed with reference to what is the 
ordinary form of a bill of lading, and how far the parties have 
intended to depart from that form, and: how that intention is 


(1) See Paynter v. James, Law Rep. 2 C. P. 348. 
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expressed. Now, under an ordinary bill of lading, the ship-owner 
is not entitled to claim freight unless the goods have arrived and 
he is ready and willing to deliver them. Here there is an alte- 
ration in that part of the contract: and the question is how far it 
departs from the accustomed form. It seems to me that the ordi- 
nary contract was intended to exist during the three days after the 
arrival of the vessel with the goods on board. If the freighters 
within the three days demanded the goods and tendered the freight, 
the ship-owners would be bound to deliver them. But, after the 
expiration of the three days, I incline to think that the ordinary 
state of things would be altered, and that the ship-owner might 
sue for the freight without averring readiness and willingness to 
deliver. Here, however, the plaintiffs could not at any time have 
averred that they were ready and willing to deliver, the goods 
having been destroyed before the expiration of the three days. I 
therefore think they are not entitled to recover. 


Judgment for the defendants. 


Attorneys for plaintiffs: Lews, Munns, Nunn, & Longden. 
Attorney for defendants: James Crowdy. 


END OF MICHAELMAS TERM, 1868. 
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‘Parliamentary Elections Act, 1868—Vorm of Petition—Particulars of alleged 
Bribery, Treating, and Undue Influence. 


Under the Parliamentary Elections Act, 1868 (31 & 32 Vict. c. 125), it is 
enough to allege generally in the petition that “the respondent, by himself and 
other persons on his behalf, was guilty of bribery, treating, and undue influence 
before, during, and after the election.” 

Upon a summons for particulars of the names, &c., of the “other persons,” and 
of the date of each alleged act of bribery and treating, and the names of the per- 
sons bribing and of the persons bribed and treated, and the times and nature of 
the alleged acts of treating, and of each alleged act of undue influence, the judge 
at chambers ordered “ that the petitioners shall three days before the day appointed 
for the trial leave with the master, and also give the respondent or his agent, par- 
ticulars in writing of all persons alleged to have been bribed, of all persons alleged 
to have been treated, and of all persons alleged to have been unduly influenced :’— 

Heid, that the judge had exercised a right discretion ; and the Court declined to 


interfere. 


TuE petition alleged that the respondent, by himself and other 
persons on his behalf, was guilty of bribery, treating, and undue 
influence before, during, and after the election, whereby he was and 
is incapacitated from serving in parliament for the city of West- 
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minster; and prayed that it might be determined that he was not 
duly elected or returned, and that his election and return were 
wholly null and void. 

A summons was taken out calling upon the petitioners to deliver 
to the respondent’s attorneys the’ following particulars in writing 
of and concerning the “ other persons,” and of the alleged “bribery,” 
“treating,” and “undue influence” in the third paragraph of the 
petition mentioned, so far as the same were then known to .the 
petitioners, their attorneys or agents: 1. The names, addresses, 
and occupations of the said other persons: 2. The date of each 
alleged act of bribery, with the name, address, and occupation of 
the person alleged to have been bribed, and of the person by whom 
bribed, and the nature of the alleged bribe: 3. The times when 
and places where the alleged treating took place, and the nature 
of the treating, and the names, addresses, and occupations of the 
persons alleged to have been, and of the persons by whom, treated : 
4, The nature of each alleged act of undue influence, with the 
date, names, addresses, and occupations of the persons exercising 
the same, and of the persons upon whom exercised or thereby in- 
fluenced: And why in the meantime further proceedings in the 
matter of the said petition should not be stayed: And why, upon 
any further particulars of the persons, acts, times, places, and other 
matters aforesaid not now known to the petitioners, their attorneys 
or agents, coming to their knowledge, they should not within 
twenty-four hours give such particulars in writing to the respon- 
dent’s attorneys, or why, in default of their so doing, they should 
not be precluded from giving evidence in reference thereto. 

After hearing counsel for the respective parties, and after con- 
sultation with Martin, B., and Blackburn, J., Willes, J. made the 
following order :—*“'That the petitioners shall three days before 
the day appointed for trial leave with the master, and also give the 
respondent or his agent, particulars in writing of all persons alleged 
to have been bribed, of all persons alleged to have been treated, 
and of all persons alleged to have been unduly influenced; and 
that no evidence shall be given by the petitioners of any objection 
not specified in such particulars, except by leave of a judge, upon 


such terms, if any, as to amendment, postponement, and payment 
of costs, as may be ordered.” 
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Hawkins, Q.C., moved for a rule calling upon the petitioners to 
shew cause why the petition should not be taken off the file, on 
the ground that it was not in the form and did not contain the 
particulars required by 31 & 382 Vict. ce. 125, and the General 
Rules of Michaelmas Term, 1868; or why the petitioners should 
not forthwith deliver to the respondent or his attorneys the 
fuller particulars which Willes, J., had refused to order. 

The petition charges that the respondent, by himself and other 
persons on his behalf, was guilty of bribery, treating, and undue 
influence. Section 20 of the act enacts that “an election petition 
under this act shall be in such form and state such matters as may 
be prescribed,"—the word “prescribed” being declared by the 
interpretation clause (s. 8) to mean “prescribed by the rules of 
Court.” Now, rule 2 provides that the petition shall contain the 
following statements,—“ 1. It shall state the right of the petitioner 
40 petition, within s. 5 of the act,—2. It shall state the holding 
afid result of the election, and shall briefly state the facts and 
grounds relied on to sustain the prayer :” and the third paragraph 
ef the form of petition given in rule 5 is as follows :—“ And your 
petitioners say that [here state the facts and grounds on which the 
petitioners rely.|” Facts and grounds cannot be intended to mean: 
the same thing. The grounds of complaint are stated here, but 
not the facts upon which the complaint is founded. The petition 
should disclose, as under the old practice before parliamentary 
committees, the names of the persons bribed, and also those of the 
persons by whom they were bribed. 

[Bovitt, C.J. It was not usual to do more than state gene- 
rally that the member petitioned against had been guilty of 
bribery ; and the first intimation he had of the particular acts of 
bribery intended to be charged against him was from the opening 
of the petitioner’s counsel. The 6th rule appears to meet the 
objection now urged. 

The order made by the learned judge is wholly insufficient to 
enable the respondent to meet the general charges of bribery, 
treating, and undue influence by the respondent himself and other 
persons on his behalf. The respondent sought by the summons to 
obtain specific information as to the “other persons” referred to, 


the date of each alleged act of bribery, with the name and address 
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of the person alleged to have been bribed, treated, or unduly in- 
fluenced, and of the persons by whom the bribery, &c., were effected. 
The learned judge ordered that the petitioners should three days 
before the day appointed for trial furnish particulars “ of all persons 
alleged to have been bribed, treated, or unduly influenced.” This 
clearly gives the respondent no information which will enable him 
to {meet the charges made against him. It is sworn that the 
number of electors on the register for the city of Westminster was 
18,839, and that of these 7648 votes were recorded for Mr. Smith, 
6584. for the Hon. Captain Grosvenor, and 6284 for Mr. Mill. The 
number of canyassers and agents employed was necessarily very 
large: and the respondent distinctly swears that no act of bribery, 
treating, or undue influence was committed by himself, or, as he 
verily believes, by any other person acting or employed either 
directly or indirectly on his behalf in the matter of the election. 
Under these circumstances, it is impossible that the respondent can 
have a fair and effectual trial without more extensive particulars 
than the learned judge has thought fit to order. 


Boviut, C.J. An order for particulars has been made by my 
Brother Willes, as one of the judges appointed for the trial of 
election petitions in England, pursuant to the Parliamentary Peti- 
tions Act, 1868. The respondent is not satisfied with the order 
so made; and, in order to obtain further and better particulars 
of the alleged bribery, treating, and undue influence, he frames 
his motion in two ways. He prays, first, that the petition may 
be taken off the files of the Court, for non-compliance with 
the statute and the rules; and, secondly, he asks for particulars 
of a very special and extensive nature. Now, with regard to 
the form of the petition, it seems to me that it sufficiently fol- 
lows the spint and intention of the rules; and no injustice 
can be done by its generality, because ample provision is made 
by the rules to prevent the respondent being surprised or de- 
prived of an opportunity of a fair trial, by an order for such 
particulars as the judge may deem reasonable. I think, therefore, 
it would be quite useless to require anything further to be stated 
in the petition than appears here. The statement therein of ex- 
traneous matter would, under rule 3, put the petitioners to the 
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peril of costs. It is in the discretion of the judge at chambers to 
order particulars; and the parties have been before him. The 
practice which has been adopted by the learned judges upon whom 
this duty has devolved seems to me to be a material improvement 
upon the former practice. Upon the trial of election petitions 
before committees of the House of Commons, no information what- 
ever was given as to the sort of case intended to be set up by the 
petitioner. The order made here is, that the petitioners shall, 
three days before the day appointed for the trial, give the re- 
spondent particulars in writing of all persons alleged to have been 
bribed, of all persons alleged to have been treated, and of all 
persons alleged to have been unduly influenced. It may be that 
cases might arise where it would be expedient to order fuller par- 
ticulars to be given. The order, however, is not conclusive. If it 
can be shewn that injustice will be done, the judge will postpone 
the frial, upon such terms as he may think it right to impose. 
But, acting in this case according to the ordinary practice of the 
Court, before we can_ interfere with the exercise of discretion by a 
yadge at chambers, we must be satisfied that he has done wrong ; 
and the more so in reference to a matter which has been so well 
considered by the very learned and experienced judges whose 
attention has been so especially given to this new description of 
business. The statements laid before us have failed to satisfy my 
mind that a wrong conclusion has been come to, and therefore I 
think there should be no rule. 


Bytes, J. I am of the same opinion. I do not feel myself 
competent to criticise the exercise of discretion by the learned 
judge who made this order, and who has so repeatedly and so pro- 
foundly considered the matter. 


KratinG, J. I entirely agree with my Lord and my Brother 
Byles. 


Montacue Smitu, J. I think the particulars should in these 
eases be given fairly, regard being had to the interests of both 
parties. The petitioners may have a difficulty in finding the 
persons who have bribed, though they may more easily discover 
the persons who have been bribed. The extent of the particulars 
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to be ordered was clearly in the discretion of my Brother Willes; 
and I see no ground for saying that he has not exercised it properly. 
The judge before whom the matter comes to be tried will take 
care that no injustice is done by the generality of the particulars ; 
and he has ample powers for the purpose. If the practice adopted 
be found to work any real injustice, it may at a future time be 


altered. 


Rule refused. (1) 


Agents for petitioners: Cobb & Southey. 
Agents for respondent: Rogerson & Ford. 


(1) The following report of the deci- 
sion of the Court of Session in Scot- 
land) upon this point, in the case of 
The Greenock Election Petition, on the 
28th of December, 1€68, is taken from 
The Scotsman of the 29th of December. 

Upon a motion by the respondent 
praying for the dismissal of the peti- 
tion, on the ground that it did not 
comply with the regulations issued by 
the Court as to the form of election 
petitions, 

Lord Cowan said: A few observa- 
tions may be necessary in explanation 
of the grounds on which, after full con- 
sultation with my Brother Lord (Jervis- 
woode), I have proceeded in disposing of 
the application made by the respondent, 
Its object is, to have the petition dis- 
missed in respect of its not complying 
with the 2nd rule of procedure issued 
under the act of 1868; and, as ex- 
plained by the counsel in opening the 
case, it was said to be made under the 
24th rule, whereby any one of the 
judges is impowered to dispose of inter- 
locutory matters. By the 20th section 
of the act, the petition is to be “tin 
such form and state such matters as 
may be prescribed: and the rule re- 
ferred to is made to carry out this 
enactment: it prescribes that the peti- 
tion shall set forth articulately in the 
form of a condescendence the matters 
stated in the three heads of which the 
2nd rule consists. This has been here 


strictly observed in regard to the first 
and second heads; but, as regards the 
third head, which requires the facts 
reliedon in support of the prayer of 
the petition to be stated, the petition 
merely says in article 8, ‘the election 
was brought about by undue influence, 
and by large expenditure,” and under 
article 4, “that bribery, treating, and 
undue influence were practised by the 
respondent and his agents, and by 
others in his behalf’ On these facts 
thus generally stated, he relies in 
support of the prayer of the petition, 
which is to the effect that the respond- 
dent was not duly elected, and that hig 
election was void. But, general as the 
statement in article 4 as to bribery, 
treating, and undue influence, certainly 
is, it is not doubtful, in my opinion, 
that, upon these corrupt practices, as 
alleged, being established by evidence 
as matters of fact, the prayer of the 
petition will have been supported. It 
might have been more in accordance 
with the prescribed rules that each of 
the three heads should have been 
separately set forth as practised by the 
respondent, his agents, and others on 
his behalf, and that some detailed in- 
formation of a general nature should 
have been given. But the facts relied 
on as to bribery, treating, and undue 
influence having been practised are 
stated generally ; and, as the statement 
is not alternative in any of its branches, 
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Practice—Costs of Unsuccessful Application Jor Injunction at Chambers—~Dis- 
cretion of Judge—Railway Trafic Act (17 &18 Vict. c. 81). 


A judge at chambers refused to allow a railway company their costs of resisting 
an unsuccessful summons for an injunction under the Railway Traffic Act—the 
Court declined to review his decision. 


On the 30th of June, 1868, the Ilfracombe Public Conveyance 
Company, Limited, took out a summons at chambers, under the 
Railway Traffic Act, 17 & 18 Vict. c. 31, calling upon the London 
and South Western Railway Company to shew cause why they 
should not be restrained from preventing the complainants entering 
the yard of the railway company’s station at Barnstaple at all 


fs S 
it'is"not so open to this objection as it 
might otherwise have been. On full 
consideration of the document, there- 
fore, I cannot entertain the objection 
to the effect of dismissing this petition. 
It is in truth an objection, in the light 
in which I regard it, to the form 
rather than to the substance of the 
petition, and, in that view, falls within 
the 35th rule. I have arrived at this 
conclusion the more readily, as it ap- 
pears to me, as it does to Lord; Jervis- 
woode, that the hardship to which the 
respondent may be exposed from the 
generality of the statements in the 
petition, may be obviated by ordaining 
the petitioner to lodge with the clerk, 
and to furnish the respondent with, a 
written statement of the particular 
matters in support of the several 
charges of bribery, treating, and undue 
influence to which his evidence at the 
trial is to be directed. Such an order 
has accordingly been embodied in the 
deliverance on this application. The 
number of days before the trial for 
lodging the written statement has been 
the subject of deliberate consideration, 


According to the practice in election 
petitions hitherto, it is understood that 
information as to the facts to be proved 
was only given at the opening of the 
proceedings before the committee, by 
the opening counsel. But, while this 
might obviate the danger to the peti- 
tioner, of premature disclosure of his 
case, it has been considered by the 
judges in England, acting under the 
Parliamentary Hlections Act, 1868,— 
and both Lord Jerviswoode and I con- 
cur with them in their views on this 
subject,—that notice of particulars at 
least three days before the day fixed 
for the trial should be given to the 
respondent, that he may not be taken 
by surprise, and that he may have 
time for preparation. ‘There are diffi- 
culties as regards this matter. The 
interests of both parties have to be 
consulted. But the order now pro- 
nounced will substantially meet, as we 
think, the justice of the case. If this 
is found not to be fully realised, it will 
be in the power of either party, under 
the act and relative rules, to make such 
further application to the Court, or to 
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reasonable and proper times with their carriages, for the purpose 
of conveying passengers and their luggage, and parcels, &c., to and 
from the station, and from giving gveater facilities in that respect 
to any other person or carrier, and why the railway company 


either of the judges, as may be thought 
expedient. Besides the specific charges 
of bribery, and others, there are the 
ceneral statements in the petition, 
which cannot be allowed to stand with 
a view to the trial without amend- 
ment, if under those general terms any 
other than those corrupt practices is 
intended to be charged. The conclud- 
ing part of the deliverance now pro- 
nounced deals with this matter, and is 
sufficiently explicit. Should an amend- 
ment be made, to the effect of adding 
to the charges of bribery, treating, and 
undue influence, any other illegal or 
corrupt practice, the same particulars 
must be furnished in regard to it as in 
reference to those of bribery and other 
charges, and within the same time 
before the trial: and this amendment 
must be lodged within four days from 
the date of this order. 

The interlocutor pronounced was as 
follows :— 

“ Having considered the note for the 
respondents, and heard counsel for the 
parties, refuse the prayer for the dis- 
missal of the petition in so far as re- 
gards the averment in article four of 
bribery, treating, and undue influence, 
under the declaration that, not less than 
three days before the day fixed for the 
trial, the petitioner shall lodge with the 
principal clerk, and serve upon the re- 
spondent, a written statement setting 
forth articulately the names and desig- 
nations of the person or persons alleged 
to have been bribed, treated, and un- 
duly influenced by the respondent and 
his agents, and by others on his behalf, 
with such particulars as to the said 
alleged acts as shall afford to the re- 


spondent fair information in reference 
thereto; and that no evidence shall 
be received at the trial except as to 
matters within said written statement, 
and tending to support the same, with- 
out the leave of the Court or a judge, 
and upon such conditions as to the 
postponement of the trial, payment of 
costs, and otherwise, as may be ordered. 
And inasmuch as article 4 of the peti- 
tion, and also article 3, contain allega- 
tions in general terms of ‘ corrupt 
practices having generally prevailed,’ 
and of ‘extensive and elaborate or- 
ganization, and ‘undue influence to a 
large extent,’ appoint the petitioner to 
state within four days of the date of 
this order what illegal acts and corrupt 
practices are thereby intended to be 
charged, distinct from the bribery, treat- 
ing, and undue influence charged in 
article 4, against the respondent, his 
agents, and others on his behalf.” 

The respondent’s counsel suggesting 
that the petitioner should also furnish 
the names of the persons who were said 
to have acted as agents of the respon- 
dent in bribing, treating, or otherwise 
unduly influencing the election, 

Lord Cowan said he thought the in- 
terlocutor ordered all the information 
that was necessary; that he had en- 
deavoured as far as possible, keeping in 
view the difference between the practice 
in the two countries, to conform to the 
actings of the English judges in these 
matters; that, in regard to the sugges- 
tion of the respondent’s counsel, if any- 
thing was done in the way of keeping 
back information, whereby the interest 
of the respondent might be injured, he 
hat the power of applying to the Court 
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should not be ordered to pay the costs of the application and con- 
sequent thereon, 

Blackburn, J., at chambers, referred the matter to the Court. 

A motion was accordingly made in Michaelmas Term last, and 
the Court declined to grant a rule, on the ground that the affi- 
davits filed on behalf of the complainants failed to disclose a suf- 
ficient case for the interference of the Court. (1) 

On the 10th of December, 1868, the railway company took out: 
a summons calling upon the complainants to shew cause why they 
should not pay to the railway company the costs occasioned to 
them by the summons of the 30th of June, 1868. Blackburn, J., 
after hearing the parties, and taking time to consider, indorsed 
the summons as follows :—* In the event of a second application 
being made, and not succeeding, the costs of this application to 
be paid to the railway company ; otherwise, no order as to costs.” 
@ The application for an injunction was not renewed, 


C. W. Wood moved to rescind the order of Blackburn, J., and 
for a rule-upon the complainants to pay the costs incurred by the 
railway company in successfully opposing the summons at chambers. 
The Court will always review the exercise of discretion by a 
judge at chambers, in order to prevent injustice being done. The 
order in question makes the railway company’s right to be repaid 
the costs to which they have been wantonly put, depend upon 
something which the complainants may or may not do. In the 
case of Re Baxendale and the London and South Western Railway 
Company (2), a rule as to costs is distinctly laid down by this 
Court which ought to embrace such a case as this. It was there 
suggested in argument that the railway company ought to be 
visited with costs because the affidavits which they had filed were 
of an evasive character. The Court, however, declined to put their 
decision on that ground; and Hrle,C.J., said: “ We give the costs 
because we think it of importance not to depart from the rule 


and shewing that it was not full and counsel would be tying up the hands 
fair information, and, on payment of of parties too much. 

costs, the Court could postpone the (1) W. N. 1868, p. 289. 

trial; and that to make the additional (2) 12 ©. B, (N.S.) 758, 769. 

order asked for by the respondent’s 
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which this Court has previously adopted, that, when a company 
has so acted as to make it proper for any person to come to this 
Court for relief under the statute, that relief ought to be obtained 
at the costs of those whose acts have. occasioned the application.” 
If the railway company are to pay costs where the application 
against them is successful, surely it is but equal justice that a 
party who makes a groundless charge against them should in- 
demnify them against the costs of defending themselves. 

[Bytxs, J. Do you find any case where, the costs being in the 
discretion of the judge at chambers, and he haying exercised his 
discretion, the Court has interfered ?] 

It seems that there is no such case. 


Bytes, J. Iam of opinion that there should be no rule. The 
learned judge before whom the application was heard at chambers 
no doubt had power to grant or to refuse the costs in question. In 
the exercise of his discretion, and not without deliberation, he 
declined to allow them, except conditionally. I should be sorry 
to set a precedent, by a decision of this Court, for reviewing the 
discretion of a judge in such a matter. 


Kratinc, J. Iam of the same opinion; and, further, I think 
my Brother Blackburn rightly exercised his discretion in the 
matter. He referred the original application to the Court; and 
the Court declined to grant a rule, the affidavits not disclosing 
a sufficient case; but it was competent to the complainants to 
renew their application upon amended materials. The only 
tribunal which could under the circumstances (no second motion 
having been made to the Court) deal with the costs incurred at 
chambers, was the judge before whom the summons was heard. 


Bovitt, C.J., and Moyracve Smiru, J., took no part in the 
decision. 


Rule refused. 


Attorney for the company: Lewis Crombie. 
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THE FINANCIAL CORPORATION, LIMITED, Jupemenr - Creprrors ; 
PRICE, Jupemenr - Desror; THE CHINA STEAM-SHIP AND 
LABUAN COAL COMPANY, LIMITED, GarnisHEEs. 


Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125), Garnishment Clauses, 
ss. 60, 61— Order of Court of Chancery for Payment of Money. 


By 1 & 2 Vict. c. 110, s. 18, orders of Courts of equity for payment of money 
shall have the effect of judgments in the superior Courts of common law, and the 
persons to whom such money shall be payable shall be deemed judgment-creditors 
within the meaning of the act. By the Common Law Procedure Act, 1854, ss. 60, 
61, debts owing by a third person (the garnishee) to a judgment-debtor may be 
attached to answer the judgment-debt. 

F., having obtained an order of a Court of equity upon P. for payment of 
money, sought to attach a debt due to P. from C,:— 

Held, that ss. 60, 61 of the Common Law Procedure Act, 1854, applied only to 
judgments in the superior Courts of common law}; and the Court refused an order 
_ attach C.’s debt. 


“One Price was a shareholder in the Fjnancial Corporation, 
Limited. The company being in the course of winding up under 
‘the supetvision of the Court of Chancery, calls were made by the 
official liquidator upon the contributories, and amongst them upon 
Price, and an order of the Master of the Rolls was obtained re- 
quiring him to pay the amount. The China Steam-Ship and 
Labuan Coal Company, Limited, being indebted to Price, the 
official liquidator of the Financial Corporation took out a summons 
before Blackburn, J., to attach that debt under the provisions of 
ss. 60, 61 of the Common Law Procedure Act, 1854, 17 & 18 Vict. 
c. 125. The learned judge referred the matter to the Court. 


Milward, Q.C., and J. W. J. Stephenson, for the official liquidator. 
The order of the Master of the Rolls requiring Price to pay the 
calls has the same effect as a decree of the Court of Chancery ; 
and the question is whether that order constitutes a judgment-debt 
within the meaning of the Common Law Procedure Act, 1854, 
ss. 60, 61. By s. 18 of 1 & 2 Vict. c. 110, it is enacted that “all 
decrees and orders of Courts of equity, and all rules of Courts of 
common law, &e., whereby any sum of money, or any costs, charges, 
or expenses shall be payable to any person, shall have the effect 
of judgments in the superior Courts of common law, and the 
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persons to whom any such moneys, or costs, charges, or expenses 
shall be payable shall be deenied judgment-creditors within the 
meaning of this act.” And by force of ss. 60, 61 of the Common 
Law Procedure Act, 1854, a debt due to the judgment-debtor 
may be attached in the hands of the garnishee at the suit of the 
judgment-creditor. The words of s, 61 are, that it shall be lawful 
for a judge, &., “to order that all debts owing or accruing from 
such third person (the garnishee) to the judgment-debtor shall be 
attached to answer the judgment-debt.” The order of the Master 
of the Rolls, being for payment of a fixed sum at a given time, is 
by the express terms of 1 & 2 Vict. c. 110, s. 18, to have “the 
effect of a judgment in a superior Court of common law,” conse- 
quently it must be a judgment-debt within the Common Law Pro- 
cedure Act, 1854, s. 61. 

[Bovitt, C.J. If s. 61 applies to a decree of the Court of 
Chancery, all the garnishment clauses must equally apply. If so, 
how is s. 68 to be applied? That section enables the garnishee 
to pay the money into Court. What authority is there for paying 
into this Court money ordered by the Court of Chancery to be 
paid ?] 

The money could, of course, only be paid into the Court in which 
the garnishment order is made. 

[Bytes, J. Might one who has obtained a judgment in an 
action in the Court of Exchequer come to this Court for a garnish- 
ment order ?] 

There is nothing in the language of ss. 60, 61 to prevent his so 
doing. A party who has obtained an order for costs in an inter- 
pleader issue under 1 & 2 Wm. 4, c. 58, s. 7, has been held to be 
a judgment-creditor within those sections: Hartley v. Shemwell. (1) 
It is true that, in Stanford v. Robinson (2), it was held that a writ 
of execution cannot issue out of this Court upon a decree or order 
of a Court of equity, under 1 & 2 Vict. c. 110, s. 18; but that is 
because the party could have that which is tantamount in Chancery. 
There are no means, however, of attaching a debt in the hands of 
a third party in Chancery. 

A. L. Smith, contra. Stanford v. Robinson (2) is an express 
authority to shew that the common law Courts cannot carry into 

(1) 30 L. J. (Q.B.) 223, (2) 3M. & G. 407. 
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effect decrees or orders of the Courts of equity; and, if there 
could be any doubt as to the applicability of the provisions of the 
Common Law Procedure Act, 1854, to such a case as this, it is 
removed by s. 99, which enacts that, in the construction of that 
act, the word “Court” shall be understood to mean any one of the 
superior Courts of common law at Westminster. 

The judgment-debtor did not appear. 


Bovitt, C.J. Under s. 18 of 1 & 2 Vict. c. 110, no doubt, all 
decrees and orders of Courts of equity for the payment of money 
or costs are to have the effect of judgments in the superior Courts 
of common law. But’ the statute, in s. 20, gives the Court of 
Chancery power to frame writs of execution for the purpose of 
enforcing its decrees. And, when this question came before the 
Court in the case of Stanford vy. Robinson (1), it was held that a 
writ of execution cannot issue out of a Court of common law upon 
adlecree or order of a Court of equity. Ever since that case it has 
been held that such decrees or orders must for purposes of execu- 
tion be enforced in Chancery. Nothwithstanding there is no 
power in the Court of Chancery to attach a debt in the hands of a 
third party, I think it never was intended by the Common Law 
Procedure Act, 1854, to enable the Courts of common law to give 
effect to its decrees in that way. The 60th and 61st sections 
clearly refer to judgments in the superior Courts of common law 
only. And the interpretation clause, s. 99, puts the matter beyond 
doubt. 


Bytes, J. Iam of the same opinion. The remedy by attach- 
ments of debts in the hands of third persons did not exist at the 
time of the passing of 1 & 2 Vict. c. 110, and therefore could 
not have been contemplated by s. 18. The Court mentioned in 
s. 60 of the Common Law Procedure Act, 1854, is the Court in 
which the judgment was obtained. 


Keratina, J. I am of the same opinion. The circumstance 
that this particular remedy does not exist in Chancery, makes it 
conclusive to my mind that the Common Law Procedure Act, 
1854, was not intended to apply to it. 

(1) 3M. & G. 407. 
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Montacue Smiru, J. The process of garnishment is in the 
nature of execution; and this Court has no power to give execution 
on a decree or order of the Court of Chancery. The 18th section 
of 1 & 2 Vict. c. 110, enacts that decrees and orders of Courts 
of equity shall have the effect of judgments in the superior Courts 
of common law; that is, they are to have the same effect in the 
Court of Chancery. The 20th section, which enacts that writs may 
be framed in equity to enforce such decrees or orders, makes that 
clear, and shews that the remedies were intended to be kept 
quite distinct. Soon after the passing of 1 & 2 Vict. c. 110, an 
attempt was made in this Court, in Stanford v. Robinson (1), to 
enforce a decree of the Court of equity by means of a writ of ca, 
sa.: but my Brother Channell, who appeared for the judgment- 
creditor in that case, admitted that he could not argue the ques- 
tion. No such application has since been made to this or to any 
other of the superior Vourts of common law, as far as I am aware. 


A, L. Smith, for the garnishees, asked for costs, to be paid by the 
official liquidator. 

Milward, Q.C., submitted that the liquidator, who was merely 
acting in pursuance of his duty as a public officer, ought not to be 
visited with costs. 


Bovitt, C.J. This is an experimental motion. We think the 
garnishees are entitled to costs, and that they should be paid by 
the official liquidator, who is the only party before us. 


Rule refused, with costs. 


Attorneys for judgment-creditors: Flux, Argles, & Rawlins. 
Attorney for judgment-debtor: R. D. Hughes. 
Attorneys for garnishees: M‘Kenzie, Trinder, & Co. 


(1) 3M. & G. 407. 
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Conslruction—Will—Estate in fee by Implication, subject to Defeazance on 
Death under Twenty-one. 


A testator devised three freehold houses to trustees, in trust, as to the first two, 
to receive the rents and to pay the same to his wife during her life or widowhood, 
and, after her decease or second marriage, as to the first, “upon trust to convey 
and assign the same to his daughter E. A. M., her heirs and assigns for ever;” as 
to the second, in similar terms, to his daughter C. R. M.; and, as to the third, 
“upon trust to apply the rents for the advancement and benefit of my grand- 
daughter, M. A. C., until she attains the age of twenty-one years; but, in case 
my said grand-daughter should die under that age, then I devise the said dwelling- 
house &c. to my daughters E. A. M. and C, R. M., their heirs and assigns, as 
tenants in common.” 

He afterwards appointed his son H. M. and his daughters Mary Clarke and 
Annie Cropton executor and executrixes of his will, to whom he bequeathed all 

he residue of his real and personal estate not thereinbefore specifically bequeathed ; 
fand he declared that such residue should be subject to his debts, legacies, and 
fufieral expenses, and to the payment of an annuity to S.:— 

Held, that the trustees took a legal estate in fee in the three houses; and that 
_the grand-daughter M. ‘A. C. took an equitable estate in fee in the third house, 
“subject to defeazance in the event of her dying under twenty-one. 


THIS was an action of ejectment in which the plaintiffs claimed 
to be entitled to the possession of a house No, 4 Coronation Ter- 
race, Ilfracombe, Devonshire, of which the defendants were in 
actual possession. The following case was stated by consent, under 
a judge’s order, for the opinion of the Court :— 

1. John Martin, deceased, by his will in writing, dated the 17th 
of February, 1855, duly executed and attested, after several 
bequests to his wife and members of his family, devised as fol- 
lows :—“I give and devise all that my dwelling-house situated in 
Hillsborough Terrace, Ilfracombe, being No. 4, and also all that 
my dwelling-house and premises situated on Montpelier Terrace, 
Ilfracombe, being No. 9, and also all that my dwelling-house and 
premises situated on Coronation Terrace, Ufracombe, being No. 4, 
and all my furniture and other effects in the said houses respec- 
tively, to Henry Day and Robert Henry Moon, of Ilfracombe afore- 
said, gentlemen,—upon trust, as to the dwelling-house No. 4 Hills- 
borough Terrace and the furniture therein, and No. 9 Montpelier 
Terrace, to receive the rents and to pay the same to my said wife 
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during her life, if she shall so long continue my widow and un- 
married; and, after her decease*or second marriage, which shall 
first happen, then, as to the dwelling-house and premises No. 4 
Hillsborough Terrace, with all the furniture and effects therein, 
upon trust to convey and assign the same to my daughter Eliza- 
beth Annie Martin, her heirs and assigns for ever; and, as to the 
dwelling-house and premises No. 9 Montpelier Terrace, upon trust 
to convey and assure the same to my daughter Caroline Rogers 
Martin, her heirs and assigns for ever; and, as to the dwelling- 
house and premises No. 9 Coronation Terrace, and the furniture 
therein, upon trust to apply the rents for the advancement and 
benefit of my grand-daughter Mary Annie Clarke until she attains 
the age of twenty-one years; but, in case my said grand-daughter 
should die under that age, then I devise the said dwelling-house 
and furniture to my daughters Elizabeth Annie Martin and Caro- 
line Rogers Martin, their heirs and assigns, as tenants in common ; 
and I hereby declare that the said trustees or trustee shall after 
the decease or second marriage of my said wife, and during the 
minority of my said children, apply the whole or such part as they 
or he shall think fit of the rents’ to which my children Elizabeth 
Annie Martin and Caroline Rogers Martin shall for the time being 
be presumptively entitled under the trusts hereinbefore declared, | 
for or towards the maintenance or education of such children 
respectively, either directly or to her guardian respectively, with- 
out seeing to the application thereof or requiring any account of 
the same, and shall accumulate the residue, if any, thereof.” [Then 
followed provisions that the receipts of the trustees should be suf- 
ficient discharges, and for the appointment of new trustees, the 
indemnity of the trustees against involuntary losses, and the reim- 
bursement of their necessary expenses.| ‘And I appoint my said 
wife and the said Henry Day and Robert Henry Moon guardians 
of my infant children and grandchild Mary Annie Clarke; and I 
appoint my son Henry Martin and my daughters Mary Clarke and 
Annie Cropton executor and executrixes of this my will, to whom 
I bequeath all the residue of my real and personal estate of what- 
ever kind or description and not hereinbefore specifically be- 
queathed, as tenants in common, but so that the shares of my 
said daughters Mary Clarke and Annie Cropton shall be for their 


VOL. IV.] HILARY TERM, XXXII VICT. 


separate use, and shall not be subject or liable to the debts or 
engagements of their present or any future husbands; but the 
residue as aforesaid shall be subject to the payment of my debts, 
legacies, and funeral and testamentary expenses, and also to the 
payment of 25/. 10s. yearly to Mrs. Seal during her life.” 

2. The Mary Annie Clarke mentioned in the will is the defendant 
Mary Annie Davies. She attained the age of twenty-one years 
before the commencement of this suit, and is living, and married 
to the defendant Robert Davies. 

3. The Henry Martin mentioned in the will is dead. ‘The Mary 
Clarke and Annie Cropton, mentioned in the will, and Thomas 
Cropton, the husband of the latter, are the plaintiffs in this ac- 
tion; and any interest that Henry Martin would have had in 
No. 4 Coronation Terrace, had he been living, has passed to the 
plaintiffs. 

4 4. The widow of the testator died in the month of March, 1867. 
~The question for the opinion of the Court was, whether the plain- 

tiffs or the defendants were under the will above set forth entitled 

to the premises No. 4 Coronation Terrace, Ilfracombe, aforesaid. 


Seymour, Q.C. (Beresford with him), for the plaintiffs. The 
question is whether the testator’s grand-daughter Mary Annie 
Clarke takes under the will by necessary implication an estate in 
fee in the house No. 4 Coronation Terrace. In the devises both 
before and subsequent to the devise to her, the testator uses lan- 
guage which shews that he well understood how to give a fee- 
simple where it was his intention to do so. As to two of the 
houses, the trust is “to convey and assure the same” to his two 
daughters respectively, their “heirs and assigns for ever:” but, as 
to the house in question, it is, “to apply the rents for the advance- 
ment and benefit of my grand-daughter Mary Annie Clarke until 
she attains the age of twenty-one years,’ with a gift over in case 
she should die under that age: and the residue of the testator’s 
real and personal estate is bequeathed to his son and his two 
daughters as tenants in common. Upon the plain and unam- 
biguous terms of the will, the rents and profits are to be applied 
to the maintenance of the grand-daughter, until she shall attain 
the age of twenty-one; and the Court will not construe them s0 as 
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to convey a fee, unless compelled by necessary implication to do 
s0,—more especially as the will .contains a residuary devise. ‘The 
Court called on . 

Brown, Q.0. (R. E. Turner with him), for the defendants. The 
only sensible construction of this will is, that it gives Mary Annie 
Clarke (now Davies) an estate in fee, by implication, on her attain- 
ing the age of twenty-one. It is incredible to suppose that the 
testator intended to provide for the maintenance of his grand- 
daughter until she should attain the age of twenty-one, and then 
to leave her destitute. The necessary implication from the whole 
of the will is, that he meant the estate to go over in the event of 
the grand-daughter dying under twenty-one, and in that event 
only. here are several decisions upon devises some of which 
very closely resemble, and some which are altogether undistinguish- 
able from, the devise in question. In Newland v. Shephard (1), the 
testator, after the devise of several parts of his real and personal 
estate to several persons, devised the interest and produce of the 
surplus of his real and personal estate to his grandchildren until 
their age of twenty-one: and Lord Macclesfield, C., said: “The 
intention is most plain, that the grandchildren should have the 
surplus both of the real and personal estate after their age of 
twenty-one. . . . Can it be imagined that the testator would 
shew a concern for his grandchildren when they did not want it, 
and leave off that care at the only time when they could be sup- 
posed to stand in need of it, viz. as soon as they should come 
of age and be marriageable?” In Peat v. Powell (2), a devise 
of the residue of real and personal estate to executors for A. 
“till he attain twenty-one, and then the trust to cease,” was 
held to give the whole beneficial estate to A. Lord Keeper Henley 
said that “it was the same as if the testator had said ‘I give the 
estate to trustees, in trust for A. till he attain twenty-one, and then 
to A. and his heirs, and that Newland v. Shephard (1) was a much 
stronger case.” In Tomkins v. Tomkins (3), where the devise was 
to the testator’s brother, “in trust for his eldest son B. till he 
should attain twenty-one years; and, if he should die before 
twenty-one,” then a devise over,—the Court held the age of 


(1) 2 P. Wms. 194, 195. (8) Cited in Goodtitle d. Hayward 
(2) Ambl. 887; 1 Eden, 479. v. Whitby, 1 Burr, 234. 
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twenty-one to be no limitation of B.’s interest, but only a limita- 
tion of the trust during his minority, and that B. took the whole 
by implication. In Goodright d. Hoskins v. Hoskins (1), the testator 
devised leaseholds “to my son Richard until his son Thomas shall 
attain his age of tweuty-one years, and no longer; but, in case the 
said Thomas shall die in minority,” then to John or Richard (sons 
of the testator’s son Richard) or either of them surviving or attain- 
ing their age of twenty-one years as aforesaid; “and I desire the 
said premises may be quitted and delivered up as aforesaid by my 
said son Richard accordingly :” and it was held that Thomas on 
attaining twenty-one took the estate by necessary implication. 

[Brerr, J. Were Peat y. Powell (2) and Tomkins v. Tomkins (3) 
cited in that case ?] 

No. The cases cited were Roe d. Bendale vy. Summerset (4) and 
Roberts v. Roberts. (5) In the first of these the devise was as fol- 
lows:—“I give to my daughter Mary, after the decease of my 
daughter Betty, my house, &c., during the life of John Bendale ;” 
and Willes and Blackstone, JJ., held that “Betty took an estate 
for life by implication; and that a strong probable implication was 
sufficient ; it needs not be a necessary implication.” In Gardiner 
vy. Stevens (6), a bequest of leaseholds in trust for two persons until 
one of them should attain twenty-five, and, if such one should die 
under twenty-five, then over, was held to be an absolute gift, sub- 
ject to the gift over on death under twenty-five. Vice-Chancellor 
Wood, in giving judgment, said that there was considerable autho- 
rity (7) for holding that the first gift vested; and that, “where 
there was a gift over in the event of the first taker dying under 
twenty-one, there was enough to indicate an intention in the first 
instance to dispose of the whole interest, and that the gift over 
should take effect in that particular event, and that only.” That 
is entirely in harmony with the conclusion which Mr. Jarman 
draws from the cases, in 2 Jarman on Wills, 3rd ed. 251. 


(1) 9 East, 306. Roberts, 2 Bulstr. 123; Newland v. 
(2) Ambl. 387; 1 Eden, 479. Shephard, 2 P. Wms. 194; Peut v. 
(3) Cited 1 Burr. 234, Powell, Amb]. 387, 1 Eden, 479; A¢é- 
(4) 5 Burr. 2608; 2 W. BI. 692. kinson v. Paice, 1 Bro. C. C. 91; Good- 
(5) 2 Bulstr. 123. right d. Hoskins v. floskins, 9 Kast, 
(6) 30 L, J. (Ch.) 199. 806; Litzhenry v. Bonner, 2 Drew. 


(7) The cases cited were, Roberts v. 36. 
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The direction that the residue shall be subject to the payment 
of the testator’s debts, legacies, and funeral expenses, and also to 
the payment of the annuity to Mrs. Seal, plainly shews that the 
house in question was not to form part of the residue. 

Newland vy. Shephard (1) was acted upon in Peat v. Powell (2) 
and in Gardiner v. Stevens. (3) And the doctrine of those cases is 
manifestly in accordance with what may be presumed to have been 
the intention of the testator. 

Seymour, Q.C., in reply. There are one or two broad distinctions 
between this case and those which are relied on to support the 
defendant’s construction. This is not a case in which an estate 
is in a given event to be enlarged into a fee by implication; the 
trust is “to apply the rents for the advancement and benefit of my 
grand-daughter Mary Annie Clarke until she attains the age of 
twenty-one years,” and then the testator goes on to provide what 
shall happen in the event of her dying under that age, leaving the 
alternative event of her surviving altogether unprovided for. The 
defendants’ argument rests mainly upon Newland v. Shephard (1), 
and Peat v. Powell (2), which latter case was decided solely upon 
the authority of the former. Both, therefore, must be taken sub- 
ject to the observation of Lord Hardwicke in Fonnereawu v. Fon- 
nereaw (+), that “he saw no reason to approve of Newland v. 
Shephard” (1), as well as to the disapproval of Mr. Jarman, 
vol. 2, 3rd ed. p. 253, Besides, in Newland v. Shephard (1), there 
was no residuary devise; and the decision was based in great 
measure upon the assumption that the word “produce” was con- 
tained in the will, though, according to Mr. Cox’s note in the 
6th ed. of P. Wms, that word does not occur in the cases stated 
in Reg. Lib. B. 1723, fo. 88. The words of the devise in Tomkins 
v. Tomkins (5) materially differ from those in the present case ; 
and it does not appear that there was any residuary devise in 
that case or in Gardiner vy. Stevens. (3) In Goodright d. Hoskins v. 
Hoskins (6), the language of the will abundantly warranted the 
decision of the Court. Litzhenry v. Bonner (7) is in the plaintiffs’ 


(1) 2 P. Wms. 194. (5) Cited 1 Burr, 284. 
(z) Ambl. 387; 1 Eden, 479. (6) 9 East, 306. 
(8) 380 L. J. (Ch.) 199. (7) 2 Drew. 36. 


(4) 3 Atk. 315. 
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favour, There, the testator gave the residue to his wife for her 


and her son’s support, clothing, and education, until he should — 


attain twenty-one; should he attain twenty-one, then the testator 
gave all the interest of his Bank stock to his wife for life, and, 
after her death, he gave all his property to his daughter; and it 
was held that the son did not take any estate by implication on 
attaining twenty-one; but that there was an intestacy. 

|Montacue Smitu, J. There is this apparent inconsistency in the 
argument urged on the part of the plaintiffs, that, if Mary Annie 
Clarke had died under the age of twenty-one, the house in ques- 
tion would have gone to A. and B.; whereas, if she lived to attain 
twenty-one, it would go to C. and D.] 

Mere incongruity will not induce the Court to decide against a 
construction which is borne out by the language of the testator, 
especially when the whole will shews that he knew how to convey 
agtee where that was his intention. 

{Brert, J. If there had been no residuary clause, would you 
have said that there was an intestacy as to the house in ques- 
tien ? | 

The presence or absence of a residuary clause is not a conclusive 
test. The testator may have had reasons of his own for making 
this more limited provision for his grand-daugliter. 


Cur. adv. vult. 


Feb. 12. The judgment of the Court (Keating, Montague Smith, 
and Brett, JJ.) was delivered by 


Brett, J. This was an action of ejectment brought by the 
plaintiffs to recover possession of a house No. 4, Coronation Ter- 
race, Ilfracombe. The plaintiffs claimed as residuary devisees 
under the will of John Martin, deceased, or as representatives of 
his son Henry Martin, who was also his heir-at-law. The defend- 
ants claimed in right of the defendant Mary Annie Davies as 
devisee under the will. 

John Martin, the testator, by his will, dated the 17th of February, 
1855, after several bequests to his wife and other members of his 
family, proceeded to devise three houses (including that in dis- 
pute) to trustees, in trust, as to the first two ‘houses, to receive the 
rents and to pay the same to his wife during her life or widowhood, 
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and, after her decease or second marriage, as to the first, upon trust 


Cropton to convey and assign the samé to his daughter Elizabeth Annie 


Vv. 
Davigs. 


Martin, her heirs and assigns for ever ; as to the second, in similar 
terms, to his daughter Caroline Rogers Martin; and as to No. 4, 
Coronation Terrace, upon trust to apply the rents for the advance- 
ment and benefit of his grand-daughter Mary Annie Clarke until 
she should attain the age of twenty-one years: but, in case his said 
grand-daughter should die under that age, then he devised the said 
dwelling-house to his daughters Elizabeth Annie Martin and Caro- 
line Rogers Martin, their heirs and assigns, as tenants In common. 
The will afterwards contained an appointment of the testator’s son 
Henry Martin and his daughters Mary Clarke and Annie Cropton 
to be executor and executrixes of the will, to whom the testator 
bequeathed all the residue of his real and personal estate of what- 
ever kind and description and not thereinbefore specifically be- 
queathed, as tenants in common, &c.; but he declared that the 
residue aforesaid should be subject to the payment of his debts, 
legacies, and funeral expenses, and also to the payment of 257. 10s. 
yearly to a Mrs. Seal, during her life. 

It was contended, on behalf of the plaintiffs, that no estate 
whatever in No. 4 Coronation Terrace was devised to the defend- 
ant Mary Annie Davies, the grand-daughter of the testator, but 
that the devise of the estate was to the trustees, with a direction 
to apply the rents for the advancement and benefit of the grand- 
daughter whilst under age; and that, if any estate was devised to 
the defendant, it was only until she should attain the age of 
twenty-one years, when it passed to Henry Martin and to the 
plaintiffs Mary Clarke and Annie Cropton under the residuary 
clause, or to Henry Martin as the testator’s heir-at-law. 

On the part of the defendants it was contended that, upon the 
words of the devise alone, or upon them coupled with the inten- 
tion otherwise manifest on the face of the will, the defendant Mary 
Annie Davies took an estate in fee, subject to defeasance if she 
should die under twenty-one years of age. 

The cases chiefly relied upon on behalf of the defendants were, 
Newland v. Shephard (1), Peat vy. Powell (2), Gardiner v. Stevens (3), 


(1) 2 P. Wms. 194, (2) Ambl. 587; 1 Eden, 479, 
(3) 30 L. J. (Ch.) 199. 
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Tomkins vy. Tomkins, cited by Lord Mansfield in Goodtitle v. 
Whitby (1), and Goodright d. Hoskins v. Hoskins. (2) In answer 
to which cases it was argued on behalf of the plaintiffs that Lord 
Hardwicke, in Fonnereau v. Fonnereau (3), had disapproved of the 
doctrine of Newland y. Shephard (4); that Peat v. Powell (5) was 
decided on the authority of Newland v. Shephard (4); that both 
these cases are questioned in Jarman on Wills, Vol. 2, p. 253 
3rd ed.; and that they are overruled in the case of Fitzhenry v. 
Bonner. (6) 

Upon consideration of the will now in question, and of the cir- 
cumstances set forth in the case, we are of opinion that the 
trustees took a legal estate in fee in the three houses mentioned in 
the devise; that the defendant Mary Annie Davies took an equit- 
able estate in No. 4 Coronation Terrace; and that such estate was 
an equitable estate in fee, subject to defeazance in case she should 
dye under twenty-one years of age. 

AS to the first objection to this interpretation taken on behalf of 
the plaintiffs, we think that, inasmuch as all the profit or produce 
ofthe house was to pass for the benefit of the testator’s grand- 
daughter, it sufficiently appears to have been the testator’s inten- 
tion that an estate in the house should pass; and, as to the second 
objection, without saying that if the devise had stood alone it would 
have raised by necessary implication an estate in fee, we think 
that, looking to it and the other provisions of the will together, it 
manifestly appears to have been the testator’s intention to give the 
whole interest in the house No. 4 Coronation Terrace, to his 
grand-daughter, to go over to his daughters Elizabeth Annie 
Martin and Caroline Rogers Martin only in a case which has not 
happened, viz. in case his grand-daughter Mary Annie Clarke 
should die under twenty-one years of age. 

If this were not so, the strange consequence would follow, that, 
if the grand-daughter died under twenty-one, the estate would go 
over to the daughters Elizabeth Annie Martin and Caroline Rogers 
Martin ; whereas, if the grand-daughter attained the age of twenty- 
one, it would go over to the residuary legatees, who are other 

(1) 1 Burr. 234, (4) 2.P. Wins. 194. 
(2) 9 East, 306. (5) Ambl. 387; 1 Eden, 479, 
(3) 38 Atk, 314. (6) 2 Drew. 36. 
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persons. Such an intent cannot, we think, be presumed from the 
structure and language of the will. 4 

We are of opinion that the decision of Vice-Chancellor Wood in 
Gardiner v. Stevens (1), which seems to recognize the doctrine of 
the earlier cases, is in accordance with our present judgment; and 
that it is not in conflict with the decision of Vice-Chancellor Kin- 
dersley in Fitzhenry v. Bonner (2), which seems to admit that 
words such as are used in the devise in question are sufficient to 
pass the whole interest, if, “looking to the language and to all the 
dispositions of the will, and the circumstances, there is an irresis- 
tible inference in favour of implying such a gift.” 

We think there is such an inference in the present case, and 
therefore give judgment for the defendants. 


Judgment for the defendants. 


Attorney for plaintiffs: Mason. 
Attorneys for defendants: Surr & Gribble. 


PEPLOW, ApreLtant; RICHARDSON, ResponpEnt. 
Public-house—Refreshment for Traveller's on Sunday—11 & 12 Vict. c. 49, s. 1. 
11 & 12 Vict. c. 49, s. 1, enacts that no licensed victualler, &c., shall open his 
house for the sale of wine, spirits, ale, &c., or sell the same, on Sunday, before 
half-past twelve o’clock in the afternoon, except “as refreshment for travellers.” 
A, walked on a Sunday to a spa two and a half miles distant from his residence 
for the purpose of drinking the mineral water there for the sake of his health, and 


was supplied with ale at an hotel at the spa before half-past twelve o’clock in the 
afternoon :— 


Held, that A. was a “traveller” within the exception ins, 1 of 11 & 12 Vict. 
ce, 49. 


CasE stated under 20 & 21 Vict. c. 48. 

At a petty sessions at Willington, in the county of Salop, on the 
Sth of June, 1868, an information was preferred under 11 & 12 
Vict. c. 49, s. 1, against the appellant, for opening his public-house 
for the sale of beer on Sunday, May 81st, 1868, before the hour of 
half-past twelve, otherwise than as refreshment for travellers. 


(1) 30 L. J. (Ch.) 199. (2) Z Drew. 36, 
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The appellant is the keeper of the Admaston Spa Hotel, which, 
in the months of May, June, and July, is frequented on Sunday 
mornings by large numbers of colliers and others living in the 
Shropshire mineral district and the neighbourhood for the purpose 
of drinking the mineral waters which exist at the Admaston Spa. 
A charge of 4d. for each person is made, which entitles him to as 
much water as he thinks proper to drink. 

On Sunday morning, the 31st of May, at half-past seven o’clock, 
the premises were visited by a police-constable, George Woolley, 
who found in the house several people drinking ale, and, amongst 
them, Joseph Deakin, who resided at a distance of about two 
and a half miles from the Spa. “The constable called the at- 
tention of the appellant’s wife (who principally attended to the 
business) to Deakin, and asked her if she knew where he came 
from; to which she replied that he came from Oaken Gates, which 
was about five miles from the Spa. The constable then told her 
that”Deakin came from Ketley (about two and a half miles from 
the Spa); that he knew him well; and that be had been many 
times before the magistrates at Willington. Upon this the appel- 
lant’s wife said that Deakin should not have any more drink. The 
constable then left, leaving Deakin in the house. He returned at 
eight o'clock, and found Deakin where he had left him; and the 
servant was taking him another pint of ale, for which he paid her, 
and she handed the money to the appellant’s wife, who put it 
in her pocket. 

It was the practice of the appellant to keep a book, in which 
the names and residences of the parties applying for refreshments 
were entered; the name of Deakin was entered in the book on 
the day in question; and he was stated to reside at Oaken Gates. 
This book was produced to the constable; and appellant’s wife 
informed him that the address written in the book was that given 
by Deakin. It was admitted that the Spa is frequented by colliers 
drinking the water for the benefit of their health. 

The magistrates convicted the appellant in a penalty of 27. and 
costs, upon four grounds, viz. 1. That Deakin was not a “ travel- 
ler,” within the meaning of the act of parliament. 2. That 
the appellant’s wife had not good reason to believe, and did not 
believe, that Deakin was a traveller; having been informed by 
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1869 the police-constable that he had given a false address, and that he 
Prrnow resided nearer to the hotel than that false address would indicate, 
Ricuagpson, o* Lhat the appellant’s wife having said that Deakin should have 
no more drink, she was of opinion that he was not entitled, as a 
traveller, to refreshment. 4. That no evidence was given to shew 
that Deakin was at the hotel for any other purpose except to 
drink ale; and that his stay there was longer than was caused by 

the need of refreshment, if any had been required. 
The question for the opinion of the Court was, whether the 


appellant was rightly convicted. 


Lanyon, for the appellant. The statute under which this in- 
formation was laid (11 & 12 Vict. ¢. 49, s. 1) enacts that no 
licensed victualler, &c., shall open his house for the sale of wine, 
spirits, beer, &c., or sell the same, on Sunday, before half-past 
twelve o'clock in the afternoon, &c., except as refreshment for 
travellers. The case finds that, attached to the appellant’s hotel is 
a spa, which is much frequented by the inhabitants of the neigh- 
bouring mining district for the purpose of drinking the waters for 
the benefit of their health. Some of these persons coming from a 
long distance, they would necessarily require refreshment. It 
appears that Deakin resided about two and a half miles from the 
spa; and the question is, whether he falls within the description 
of a “traveller.” In Taylor v. Humphreys (1), the Court held, that 
a man who goes to an inn a short distance from his home for the 
mere purpose of drinking is not a traveller within the meaning of 
the exception in the 18 & 19 Vict. c. 118, s. 2 (2); but that one 
who goes to an inn for refreshment in the course of a journey, 
whether of business or of pleasure, and whether on foot or other- 
wise, is a traveller within the statute. The distance the parties 
there. had walked was four miles. In a subsequent case of Taylor 
v. Humphries (3), also in this Court, it was held—upon the statute 
now in question—that persons walking from their residences in a 
town to enjoy the country air on a Sunday morning, and in the 
course of such walk resorting to an inn for refreshment, are 


(1) 10 ©. B. (N.S.) 429; 30 L. J. (N.S.) 442; 28 L. J. (MC) 12. 
(M.C.) 242. (3) 17 C. B. (NS,) 689; 34 L, J. 
(2) See Atkinson v. Sellers, 5\C. B. (M.C.) 1. 
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travellers within the exception in s. 1, although the inn be within 
two miles of their place of abode, provided they do not go abroad 
for the mere purpose of drinking. In Peache v. Colman (1), it was 
held that, where a licensed victualler has opened his house on 
Sunday within the prohibited hours for the supply of refreshment 
to travellers arriving at an adjacent railway station, the mere fact 
that refreshment has been supplied to persons residing within a 
mile of the house, and who did not come by the train, will not 
justify a conviction under the 11 & 12 Vict. ¢. 49, s. 1. 
The respondent did not appear. 


Bytes, J. I will not attempt to define who is a traveller within 
the meaning of the enactment in question. To dispose of this case, 
it is enough to say that the man Deakin did not go to the Admaston 
Spa Hotel for the mere purpose of drinking ale; I gather from 
the evidence that he went there for the purpose of drinking the 
mineral water, for the benefit of his health, and that in the course 
of his journey in pursuit of that object, he was supplied with some 
refreshment by the appellant. I do not think that any ground 
was made out for a conviction. 


Keatine, J. I must own that, if this had been res integra, I 
should have said that Deakin was not a traveller; but, after the 
cases which have been decided in this Court, I think we are bound 
to hold him to come within the exception in the statute. 


MontaaveE Smit, J. I am of opinion that Deakin was a 
traveller within the meaning of the act of parliament. I collect 
from the evidence set out in the case that his primary object was 
to take a long walk, and at the end of it to drink the mineral 
water, and that he afterwards went into the hotel for rest and 
refreshment. He had walked two miles and a half to get there, 
and he had to walk home. I see nothing in the facts which can 
reasonably be held to deprive him of the character and rights of a 
traveller. If I could have been satisfied that he went to the 
Admaston Spa Hotel for the mere purpose of tippling, I should 
have felt disposed to support the decision of the magistrates. But 


(1) Law Rep. 1 C. P. 324, 
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I cannot come to that conclusion. The present case nearly re- 
sembles the case last cited, Peache v. Colman. (1) The primary 
object of the party in each was not tippling; but, the parties being 
absent from home for a lawful purpose, the refreshment they took 
was merely ancillary to that purpose. 

Conviction quashed. 


Attorney for appellant: F. W. Blake, for Smallwood, Newport. 


DAVIS, Aprettant; SCRACH, ResponDENT. 
Public-house—Evidence—Onus of Proof—Refreshment for Travellers on Sunduy 
—2 &3 Vict. c. 47, s.42—11 & 12 Viet. c. 43, s. 14. 


By 2 & 3 Vict. c. 47, s. 42, no licensed victualler shall open his house for the 
sale of wine, spirits, &c., on Sundays “before the hour of one in the afternoon 
except refreshment for travellers.” 

By 11 & 12 Vict. c. 43, s, 14, if a complaint before justices “ shall negative any 
exemption, exception, proviso, or condition in the statute on which the same shall 
be framed,” it shall not be necessary for the complainant to prove such negative, 
but the defendant may prove the affirmative thereof in his defence if he would 
have the advantage of the same. 

Upon a complaint against a keeper of an ale-house under s. 42 of 2 & 8 Vict. 
c. 47, for keeping his house open for the sale of wine, spirits, &c., ‘‘ before one 
o'clock on Sunday afternoon, the same not being for the refreshment of travellers ”:— 

Held, following Taylor v. Humphries (17 C. B. (N.S.) 539; 34 L. J. (M.C.) 1), 
that notwithstanding s. 14 of 11 & 12 Vict. c. 43, the complainant was bound to 
prove affirmatively that the persons supplied by the defendant were not travellers. 


Cas stated under 20 & 21 Vict. ¢. 43. 

This was a summons against the appellant, licensed to keep an 
ale-house known by the sign of the Pegasus, in the parish of Stoke 
Newington, in the county of Middlesex, for opening the house for 
the sale of wine, spirits, &c., before the hour of one in the after- 
noon, the same not being then for the refreshment of travellers, 
contrary to the Metropolitan Police Act, 2 & 3 Vict. c. 47. 

Inspector Goble, at half-past twelve on Sunday afternoon, 
December 13th, visited the appellant’s public-house, and found 
six men in front of the bar. On the counter there were three 
glasses containing spirits, and two pint pots containing malt liquor. 
A plate of bread and cheese was put. up in front of the bar; and a 


(1) Law Rep. 1 C. P. 324, 
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large cheese was behind it; but no one appeared to be eating. 


The defendant said that all the parties there were travellers. Two _ 


of the six present, who gave their names as “Jones,” said that they 
came from Gun Alley, Southwark; two others from Hoxton, and 
had been for a drive in the country; and two of them made no 
answer. The defendant thereupon said that the inspector had no 
business to question them. Inquiries were subsequently made as 
to the persons who said they resided in Gun Alley; and no such 
persons could be found living there. There was no evidence before 
the magistrate as to whether the appellant did or did not know of 
the misrepresentation as to the residence of the men Jones. There 
was a vehicle outside the public-house. 

Between the hours of nine and one on that same morning, about 
one hundred and sixty persons entered the public-house. The 
defendant and his potman were standing outside, and spoke to some 
of the persons who came up, and several went away. None of the 
petsons who entered the house were known to the inspector. A 
large number of ‘people come into the neighbourhood on Sundays, 
who do not come on other days. 

The appellant called no witnesses. 

The appellant contended that the burden of proof that the 
parties were not travellers lay upon the complainant ; and, on the 
other side, it was argued that the appellant was bound to shew 
that they were travellers. The magistrate decided that the onus 
of proof was upon the appellant under s. 14 of 11 & 12 Vict.c. 43; 
and that there was not evidence to satisfy him that the persons 
who entered the house were bona fide travellers; that the de- 
fendant did unlawfully open his house for the sale of spirits and 
beer before the hour of one o’clock in the afternoon on the day 
named; and he convicted the appellant, and adjudged him to pay 
a penalty of 1s. and 2s. costs. 

The question for the opinion of the Court was, whether the com- 
plainant was bound to prove affirmatively that the persons in 
question were not travellers. If the Court should be of opinion in 
the affirmative, the conviction was to be quashed. 


Quain, Q.C., for the appellant. The conviction in this case 
is upon s. 42 of the Metropolitan Police Act, 2 & 3 Vict. c. 47, 
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which enacts that “no licensed victualler or other person shall 
open his house within the metropolitan police-district for the sale 
of wine, spirits, &c., on Sundays, Christmas Day, or Good Fri- 
day, before the hour of one in the afternoon, except refreshment 
for travellers ;” and the question is, upon whom lies the onus of 
proof. Taylor v. Humphries (1), where a question similar to that 
in the present case arose upon the 11 & 12 Vict. c. 49, s. 1, dis- 
poses of this. The counsel for the respondent in that case referred to 
s. 14 of Jervis’s Summary Convictions Act (2), and contended that 
the burthen of establishing the exception of refreshment for travel- 
lers was cast upon the accused. It was held however “that, as the 
exception of refreshment to a traveller is contained in the clause 
creating the prohibition, the burthen of proving that the prohibi- 
tion has been infringed, and that the case is not within the excep- 
tion, is cast on the informer: Rew vy. Pratten (3), Gill v. Serivens (4), 
and that, if the publican believed, and had reason to believe, when 
he supplied the drink, that he was supplying refreshment to a 
traveller, he ought not to be convicted.” It is impossible to dis- 
tinguish that case from the present. 

F. M. White, for the respondent. But for 11 & 12 Vict. c. 48, 
s. 14, it would no doubt have been incumbent on the com- 
plainant to negative the exception : Atkinson v. Sellers (5); Taylor 
v. Humphreys. (6) The later case of Taylor v. Humphries (1), 
however, seems to have decided that this section does not alter 
the law in this respect, but, according to the report in the Law 
Journal, the section does not appear to have been referred to; and 
the Lord Chief Justice does not allude to it in the considered and 
probably written judgment of the Court. But for Taylor v. Hum- 
phries (1), it is perfectly clear that the magistrate in this case 
would have called upon the defendant to shew that he was within 


(ly 17. B. CN:S:) 589534 Ie J. 
M.C.) 1. 

(2) 11'& 12 Vict. c. 43, s. 14, provides 
that, if the information or complaint in 
any case before justices “ shall negative 
any exemption, exception, proviso, or 
condition in the statute on which the 
same shall be framed, it shall not be 
necessary for the prosecutor or com- 
plainant in that behalf to prove'such 


negative, but the defendant may prove 
the affirmative thereof in his defence, if 
he would have advantage of the same.” 

(8) 6 T. R. 559. 

(4) 7'T. R. 27, 

(6) 5 GF Be CNS.) 4425528 eae 
(M.C.) 12. 

(6) 10 C. B, (N.S.) 429; 80 L. J. 
(M.C.) 242, 
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the exception: Paley on Convictions, 5th ed. p. 124. To uphold 


Taylor v. Humphries (1) will operate as a repeal of the proviso | 


in s. 14 of 11 & 12 Vict. c. 43. 


KeatincG, J. Iam unable to distinguish this case from Tuylor 
v. Humphries. (1) It has been strongly pressed upon us, that, in- 
asmuch as the report of that case in the Law Journal makes no 
mention of s. 14 of the 11 & 12 Vict. ¢. 48, and the Lord Chief 
Justice does not allude to it in his judgment, we ought to assume 
that the attention of the Court was not called to it, and there- 
fore we ought not to hold ourselyes bound by that decision, 
Looking, however, at the report in 17 C. B., New Series, we can 
entertain no doubt that that proviso was distinctly brought to the 
attentior of the Court, and was present to the mind of the Chief 
Justice when he prepared the judgment. Not only was the statute 
referred to, but a case of Tennant vy. Cumberland (2), where it was 
held that the burthen of proof lay upon the inkeeper, was cited. 
Taylor v. Humphries (1), therefore, must bind us, unless we can 
see clearly that it proceeded upon a mistake. I agree with Mr. 
White as to the serious consequences which may ensue from our 
pronouncing a decision which may have the effect of repealing the 
proviso in question. The Court has no intention to do so upon 
the present occasion; neither did Erle, C.J., in Taylor v. Hum- 
phries (1), intend to do anything of the kind. All the Court 
there intended to decide was, that, under the peculiar words of the 
statute then under consideration, that which appeared to be an 
exception was in truth not an “exemption, exception, proviso, or 
condition,” within the proviso in s. 14 of Jerviss Act, 11 & 12 
Vict. c. 48. And I think a contrary decision would cast upon the 
innkeeper an intolerable burthen ; for, he would then be precluded 
from supplying refreshment to any person whom he did not per- 
sonally know. Under these circumstances, I think it right to ad- 
here to the decision in Taylor v. Humphries. (1) 


Montacue Smit, J. I also think we must hold ourselves 
bound by the decision of this Court in Zaylor v. Humphries. (1) 


(1) 176. B, (N.S.) 589; 34 L. J. (MLC) 1. 
(2) 23 Just. of Peace, 51. 
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It is a decision which is entitled to great weight. The Court 
took time for deliberation ; and=Erle, C.J., seems to have bestowed 
much attention upon the act of parliament. Still, it is an autho- 
rity upon this act, and upon this act only, and in the con-, 
struction of the act there is undoubtedly some difficulty. The 
Court, in dealing with the question, considered the state of the 
common law as to the liability of an innkeeper, as well as the par- 
ticular language of the statute. The innkeeper is under an obli- 
gation to supply refreshments to all persons who come to the inn 
as travellers. This statute, the object of which was to close public- 
houses within certain hours on the Sunday, leaves the innkeeper . 
open to his common law liability for refusing to supply refresh- 
ment to a traveller. He is bound to receive travellers and to 
supply them with refreshment ; and he is rendered liable to conse- 
quences which are highly penal if he opens his door to persons 
who are not travellers. All he can do is to do his best to satisfy 
himself whether the persons presenting themselves are or are not 
travellers. The substance of the enactment is, that he must close 
his house during the prohibited hours on Sunday to all but tra- 
vellers. The Court in Taylor v. Humphries (1) evidently thought 
that, though the refreshment for travellers was in form an excep- 
tion, the substance of the enactment was asI have suggested. The 
proviso in s. 14 of 11 & 12 Vict. ¢. 48, was pointedly brought to 
the attention of the Court ; and, after time taken to consider, they 
held that it lay upon the informer to shew that the persons sup- 
plied with. refreshments were not travellers. Whether that decision 
be well founded or not, I should feel bound by it; but I think there 
are good reasons for supporting that construction of the statute. 


Brett, J. It is quite impossible to distinguish this case from 
Taylor v. Humphries. (1) It was a decision upon the very statute 
now under discussion ; and it is clear from the report in the Com- 
mon Bench that 11 & 12 Vict. ¢ 43, s. 14, was in the minds of the 
Court at all events upon the argument of that case. They seem 
to have held that, though the word “except” is used in 11 & 12 
Vict. c. 49, 8.1, it is not in truth an exception within the mean- 
ing of the proviso in s.14 of 11 & 12 Vict. c. 43, and that therefore 


(1) 17 ©. B. (NS.) 539; 34 L. J. (MLC) 1. 
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that proviso had no application to the case in hand. I think we 
must adopt the same construction here. 


Quain asked for costs, referring to Lee v. Strain. (1) 


Per Curiam. This is an appeal against the decision of a ma- 
gistrate upon a point which was fairly arguable; and, the costs 
being in our discretion, we do not think it a case in which they 


ought to be allowed. (2) 
Decision reversed. 


Attorney for appellant: J. Croft. 
Attorneys for respondent: Hillis & Ellis. 


fe , rs SCOTT v. COUSINS. 
ie § SCOTT v. INGLIS. 
~Broker—Penalty for acting as Broker without a License—57 Geo. 3, c. la, s. 2 


By 57 Geoz3, c. 1x., s. 2, it is provided that any one acting as broker within the 
city of London without a license shall be subject to a penalty of 100J. 

A. was an officer of a company formed for the purpose of carrying on the busi- 
ness of stockbroking, and in the course of business bought some stock for a customer, 
and signed the bought and sold notes, the principals not seeing one another and no 
one else acting as broker in the transaction. A. had no license to act as broker :— 


Feld, that A. was liable to the penalty. 


THESE were two actions brought by the Chamberlain of the 
city of London for penalties of 100/., alleged to be due from the 
defendants under the provisions of 57 Geo. 8, c. Ix., s. 2 (3), for 
having acted as brokers within the city without being duly licensed. 
The defendants pleaded not guilty by statute 21 James 1, ¢. 4, 


s. 4. 


(1) 28 L, J. (M.C.) 221. London] and liberties, not being ad- 
(2) See Caswell v. Cook, 12 C. B. mitted in pursuance of 6 Anne, c. 16, 
(N.S.) 242. every such person shall forfeit... for 


(3) 57 Geo. 3, c. Ix. 8.2, enacts that every such offence the sum of 100/., to 
“if any person shall take upon him to be recovered by action of debt, in the 
act as a broker, or employ, or cause, name of the chamberlain of the said 
permit, or suffer any person or persons city, in any of his Majesty’s courts 
to be employed with, under, or for him of record.” 
to act as such within the said city [of 
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The cases were tried before Bovill, C.J., at the sittings in 
London after Trinity Term, when it was proved that the defend- 
ant Cousins was the bookkeeper, and the defendant Inglis the 
secretary, of a company called the Open Stock Exchange Com- 
pany, Limited, which had been formed for the purpose of carrying 
on the business of stock and share agents. 

The company usually bought and sold stock and shares by 
auction, and if they bought or sold them otherwise for any of their 
customers they did so through the medium of a Mr. Soilleuse, who 
was a member of the Stock-Exchange. One of their customers 
having applied to them to buy 10007. Great Eastern Stock, the 
defendant Cousins, who usually superintended the sales in the ab- 
sence of the manager, bought the stock of Mr. Soilleuse, and signed 
a contract note in the following form :— 


“The Open Stock Exchange, Limited, 
«5, Lothbury, 
“London, E.C., 10th Feb., 1868. 
“Bought by order and for the account of William Ainslie, Esq:, 
of E. Soilleuse, for the 28th of February, 1000/2. Great Eastern 


tock, at 002" ans ee OU. On 0) 
Stamp and Fee. . . LE Tila 
Commission’ "2-2! ©. Pet 5720 

SOI SNT ALG 


“K, Cousins, per pro manager.” 


Mr. Ainslie subsequently wrote to the defendant Inglis as the 
secretary of the company, directing him to re-sell the shares, and 
he accordingly sold them to Mr. Soilleuse, and signed the contract 
note “ R. W. Inglis, sec.” There were several similar transactions, 
in all which the contraet notes were signed by the defendant 
Inglis in the same way; but the plaintiff only sought to enforce 
one penalty against each of the defendants. 

A verdict was entered for the plaintiff.in each case, with leave 
to the defendant to move to enter the verdict on the grounds, 
first, that the defendant did not take upon himself to act as broker 
within 57 Geo, 3, c. 1x.; and secondly, that the defendant acted 
only as clerk or servant, and was not liable to the penalty imposed 
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by that statute: the Court were to be at liberty to draw inferences 
ot fact. 


Montague Chambers, &.C., having obtained a rule in each case 
accordingly, 

Archibald (Giffard, Q.C., with him), shewed cause. The ques- 
tion in these cases is the same, and they may, therefore, be con- 
veniently considered together. The statutes giving the Corporation 
of the city of London control over persons acting as brokers within 
the city go back as far as 13 Edw. 1, and are very stringent. The 
statute on which the present question turns is 57 Geo. 3, c. 60, 
which amended 6 Ann, c. 16. The object of the statute is to 
prevent any person acting as broker, and that for the safety of the 
public; and it would lead to constant evasion if a person could 
protect himself by saying he was only acting for another person. 
The person who signs the contract note acts as broker: Scott v. 

jorth (1),‘and even if acting under another person, would still be 
acting with him within the-meaning of the statute. 

_[Moytaauz Surrx, J. Might not an ordinary broker act through 
one of his clerks ?| 

No; the legislature has treated the matter as one of personal 
trust, and though he might allow his clerk to help him, the clerk 
could not sign the contract note. The bond taken by the brokers 
is given in Kemble vy. Atkins (2), and shews the practice that has 
been adopted in respect to licensing. In any case, the defendants 
cannot shelter themselves under the plea that they acted only as 
agents, because they knew that they were not acting under any 
person who could properly give them any authority to do the busi- 
ness of a broker. 

Montague Chambers, Q.C. (Mansel Jones with him), in support of 
the rule. The question turns simply on the meaning of 57 Geo. 8, 
c. lx., s. 2, that section imposes the penalty upon a person employ- 
ing another to act as broker, but was not intended to render the ser- 
vant himself liable ; the liability of the master is a sufficient pro- 
tection for the public. Here the company may be liable, but the 
defendants are not. 


(1) Law Rep. 2 C. P. 270. (2) Holt, N. P. Rep. 427. 
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Bovitt, C.J. In each of these cases there was a contract for 
the purchase or sale of some stock, and the contract was arranged 
by a third party without any personal interview between the prin- 
cipals ; the person who thus intervened between the principals, Mr. 
Ainslie and Mr. Soilleuse was, in the first case, the defendant Cousins ; 
he was the sole person through whom the contract was made, and 
when the terms of the bargain were settled, he signed the contract 
which was to bind the principals in his own name, with the addition 
of the words “ pro manager.” It appeared that the company usually 
acted through its manager, but that when he was absent Cousins 
used frequently to act for him, as he did in this case. Cousins 
was not the servant to the manager, but acted on behalf of the 
company, to whom the profits belonged ; and there was, therefore, 
no person, who was a broker, as whose servant Cousins can have 
acted, even if that would be a sufficient compliance with the provi- 
sions of the act. 

The company could not act as a broker itself, and it appears 
to me that it employed Cousins to act as such, and that the 
case, therefore, falls distinctly within the act, and that the verdict 
against Cousins must stand. In the case of Inglis the two parties 
entered into a contract which was for the resale of the shares 
through him, and he signed the contract note. It seems to me 
that this case is similar to the former, and that Inglis, though per- 
forming his duties to the company as secretary, was acting as 
broker, and that the verdict against him also must therefore stand. 


Bytes, J. I am of the same opinion. The defendants were 
acting as brokers, and there was no one above them as whose ser- 
vant they acted, and who was a licensed broker. It is not neces- 
sary to say, and I express no opinion whether, if the clerk of a 
broker acts for him as a broker in any particular transaction, it is 
a breach of the act; and whether, if so, the clerk, as well as his 
employer, is lable to a penalty. 


Keating, J. Iam of the same opinion. These parties acted 
as brokers and they could only act as principals, because there was 
no one for whom they acted who had or could haye a license. 


Monracue Smiru, J. Iam of the same opinion. It seems to 
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me that the defendants caime within the description of brokers, and 1869 
there was no licensed broker from whom they can have received geopr 
their authority, nor did they profess to be acting on behalf of any eaeaits 


one who was licensed, 


Scorr 
Rule discharged. ee 
Attorney for plaintiff: T. J. Nelson. 
Attorney for defendants: John Tucker. 
COX v, THE GREAT EASTERN RAILWAY COMPANY. Fel, 12. 


Cattle Plague Orders, 1867—Construction—Cleansing and Disinfecting of 
Carriages, &c.—Railway Tolls—2i5 & 26 Vict. c. ccxwiti, s. 230. 

An order in council under the Cattle Plague Act, 11 & 12 Vict. ¢. 107, directed 

that every carriage, truck, &c., should be cleansed and disinfected by the owners 
in manner therein pointed out once in every twenty-four hours during the time 
When it is used for any animal. 

S. 230 of 25 & 26 Vict. c. ecxxiii authorized the defendants to charge certain 

rates for the carriage of goods on their line, and also to “ charge a reasonable sum 

* for loading, covering, and unloading of gools... and for delivery and collection 
and any other services incidental to the business or duty of a carrier... and 
for any other extraordinary services performed” by the defendants. 

The plaintiff sent cattle by the defendants’ line :— 

Held, that the defendants could not under this section require the plaintiff to 
pay the cost properly incurred by the defendants under the order in cleansing the 
truck in which the cattle were sent, as the cleansing was not a service done for the 
plaintiff individually as distinguished from the rest of the public. 


AppEAL from a County Court. 

1. The plaintiff was a cattle-salesman residing at Ipswich. The 
defendants were railway carriers, subject to the Railways Clauses 
Consolidation Act, 1845, and a private act 25 & 26 Vict. c. ecexxill. 

8. On the 18th of November, 1867, the defendants carried a 
cow from Diss to Ipswich for the plaintiff, and, upon its arrival at 
Ipswich, gave notice thereof and of their charges which were 
5s. 8d. for carriage, and 1s. for the cleansing of the truck. 

4. By the regulations of the Board of Trade, as set forth in the 
London Gazette of the 28rd of August, 1867, and by the Consoli- 
dated Cattle Plague Orders of the 20th. of August, 1867, every 
truck, carriage, &c., used for the carriage of cattle, should be 
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cleansed in a certain specified manner once in every twenty-four 
hours, and this cleansing should be done, and was done, by the 
defendants; and it was to be taken that 1s. was a reasonable sum 
to charge for such cleansing. 

5. The plaintiff refused to pay the 1s., but tendered the 5s. 8d. to 
the defendants, who however refused it, and detained and sold the 
cow, under s. 97 of the Railways Clauses Consolidation Act, 1845. 

The plaintiff then commenced this action to recover the value 
of the cow. 

At the trial, the judge of the county-court directed the jury to 
find a verdict for 182. the value of the cow; being of opinion that 
the defendants were not entitled to charge the plaintiff for cleans- 
ing the truck, or, if so entitled, that the defendants were not 
entitled to detain and sell the cow for the same; and he gave 
leave to either party to appeal against such direction. 

The questions for the opinion of the Court were,—1. ‘Whether 
the defendants had a right to charge the plaintiff with the cost of 
the cleansing,—2. Whether, the defendants having a right to 
charge the plaintiff such cost, they had a right to sell the cow. 


Kemp, for the defendants. By s. 230 of their special act, 25 & 
26 Vict. c. cexxill, the defendants are empowered to charge the 
plaintiff with the cost of cleaning the truck. (1) The object of 
the Cattle Plague Order was, that the animals to be carried should 
be carried in trucks which were not likely to infect them with the 
prevailing disease. The disinfecting process, which may be an 
expensive one, was a matter in which the company were not inte- 
rested ; and it never could have been intended that the charge 
should be thrown on them. S8. 97 of the Railways Clauses Conso- 


(1) 25 & 26 Vict. c. cexxiii. s) 230; 
enacts “that for the conveyance of 
goods, animals, &c., along the railway, 
including the tolls for the use of the 
railway and waggons or trucks and 
locomotive power, and every expense 
incidental to such conveyance, except a 
reasonable sum for loading, covering, 
and unloading of goods at any terminal 
station of such goods, and for delivery 
and collection, and any other services 


incidental to the business or duty of a 
curicr, where such services or any of 
them are or is performed by the com- 
pany, and except a reasonable sum for 
warehousing and wharfage, or for any 
other extraordinary services performed 
by the company (in respect of which 
the company may make a reasonable 
extra charge) ” the company may charge 
any rates or sums not exceeding certain 
rates or sums specified. 
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lidation Act, 1845, authorizes the company to detain and sell goods 1869 
in default of payment of tolls. Cox 


Brown, Q.C., for the plaintiff, was not called upon. Gani 


Eastern 
KeatinG, J. Iam of opinion that the charge in question was B4™WA¥ Co. 

not a charge for a service rendered by the company to the plain- 

tiff. The Privy Council have made an order requiring that every 

carriage or truck shall be cleansed and disinfected once in every 
twenty-four hours during the time when it is used for any animal. 

That is a duty cast upon the owners of the carriage or truck, &c. 

It does not appear upon the face of this case whether the cleansing 

process took place before or after the plaintiff’s cow was carried. I 

do not, however, think that this is material ; for in neither case could 

it be said to bea service done for the plaintiff individually, as con- 
tradistinguished from the rest of the public. Without inquiring 

whether or not the company might have recouped themselves in 
fany’ other way, it is enough to say that the charge for cleansing 

the truck was improperly made, and therefore that the judgment 

-of the county court-was right. 


a“ 


Monraqcvue Smiru, J.. I am of the same opinion. I am not 
satisfied that this was a “service” performed for the plaintiff 
within the meaning of s. 230 of the company’s special act. If the 
disinfecting took place after the plaintiff’s cow was carried, it 
could not in any sense be a service rendered to him. If it was 
done before, it might in some sense be said to have been a service 
done for the plaintiff. But, looking at the terms of the order in 
council, I think the duty of cleansing and disinfecting the car- 
riages or trucks is cast upon the company, and does not warrant 
any specific charge on the sender of the animal for so doing. 


Brett, J. I also think the cleansing and disinfecting is a duty 
imposed upon the company, and that the doing of it is not a 
service rendered to any individual for which they could make a 
charge. 

Judgment affirmed, with costs. 

Attorney for plaintiff: W. H. Shaw. 

Attorneys for defendants: Patteson & Cobbold. 
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VILLEBOISNET v. TOBIN anp OtHERs. 
Interrogatories—Tendency to criminate—Discretion of the Court. 


Interrogatories, the answers to which may criminate the person interrogated, 
will not be allowed under the Common Law Procedure Act, 1854, upon the com- 
mon affidavit. Special circumstances must be shewn which render them neces- 
sary, and itis a matter for the discretion of the judge whether there is sufficient 
ground for allowing them to be put. 


Moron to vary an order of Martin, B., at chambers, refusing to 
allow certain interrogatories to be put to the defendants. 

The action was by a shareholder of a company against three of 
its directors for false and fraudulent representations contained in 
a prospectus of the company, that 2500 shares had been applied 
and paid for, by which he had been led to take shares in the 
company. 

The following were the interrogatories sought to be administered 
to each of the defendants, of which Martin, B. allowed the first 
six, but refused to allow the remainder :— 

1. Did you on or about the 24th of April, 1867, or at any other 
and what time, sign the memorandum of association of the Ovens 
Gold Quartz Mines Company, Limited, and was not the said 
memorandum on or about the 24th of April, aforesaid, registered 
in the office of the registrar of joint-stock companies ? 

2. Did you on the said 24th day of April, 1867, or at any other 
and. what times, attend any meeting or meetings of the promoters 
or directors of the said Ovens Gold Quartz Mines Company, 
Limited ; if yea, state at what place or places such meeting or 
meetings were held, and who were present at such meetings? 

3. Did you, at any and what time or times, see or hear of any 
prospectus or draft, or proposed prospectus, or of any paper pur- 
porting to be a prospectus or draft, or proposed prospectus of the 
said Ovens Gold Quartz Mines Company, Limited, and have you 
any such prospectus or draft, or proposed prospectus, in your 
possession, or under your control ? 

4, Did you, at any and what times, hear or become aware that 
your name appeared on any and which of such prospectuses or 
draft, or proposed prospectuses, or papers, as one of the directors 
of such company ? 
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5. Look at the document marked “A” (1), and say whether you _1869 


ever and when first saw or heard of any such document or pro- Vintaeoieny 
spectus, and state whether the same was ever and when first issued ae 
OBIN. 


by, or by any and what person for or on behalf of the said Ovens 
Gold Quartz Mines Company,. Limited, or how otherwise ? 

6. Were you ever, or did you ever, act as a director of the said 
company ? 

7. Were 2500 shares of or in the said company ever, and when 
first applied for ? 

8. Was 1l. per share paid upon any, and what number of shares, 
on or before the 30th day of May, 1867 ? 

9, What is the total number of shares which have been applied 
for in the said company ? 

10. What is the total amount of money received by the said 
company on account of shares applied for, and how much thereof 
was received on or before the said 30th day of May, 1867 ? 

+ dl. Have any and what number of shares ever, and when, been 
allotted ? 

_s 12. Were” any allotments of shares cancelled, and if yea, how 
many, and of how many shares, and when and to whom had the 
same been allotted ? 

13. Were any deposits, and of what amounts, at any and what 
time or times, returned to any and what person, and why ? 

14. Were any certificates of shares in the said company issued, 
at any and what times, to any and what persons, and in respect of 
what number of shares ? 

15. How many shares did you at any and what time apply for 
or hold in the said company ? 

16. Have you ever, and when, paid any and what money, in 
respect of any shares applied: for or held by you in the said 
company ? 

17 and 18. Asking as to the books, papers, &ec., under the control 
of the defendants, or of the company. 


The motion was supported by the following affidavit, made by 
the plaintiff’s attorney :— 

1. This action is brought to recover damages from the defend- 

(1) The prospectus which contained the alleged ‘misrepresentations for which 
the action was brought. 
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ants, who are named as three of the directors of the Ovens Gold 


Vunuenossver Quartz Mines Company, Limited, in the prospectus of the said 


Geog 


company hereunto annexed, marked A, for the false and fraudu- 
Jent representations contained in the said prospectus, that 2500 
shares in the said company had been applied and paid for, whereby 
the plaintiff was induced to apply and pay for 200 shares in the 
said company. 

2. An action has also been commenced by the above-named 
plaintiff against the said Ovens Gold Quartz Mines Company, 
Limited, to recover from the said company the amount so paid by 
the said plaintiff for the said shares, and in such action an order 
was made by Mr. Baron Cleasby on the 14th day of December, 
1868, for discovery of the documents in the possession of the said 
company relating to the matters in dispute in the said action, but 
the said company have failed to make such discovery in obedience 
to the said order. 

3. On the 23rd, and again by adjournment on the 24th day of 
December, 1868, a summons in this cause for leave for the plaintiff 
to deliver interrogatories to the defendants was heard by Mr. Baron 
Martin, when the several interrogatories hereunto annexed and 
marked respectively B, C, and D (1), were submitted to him, and 
his lordship allowed the interrogatories numbered 1 to 6, but dis- 
allowed the remainder. 

4, That previous to the commencement of this action, at an in- 
terview which [ had with Mr. Luke Williams, the manager of the 
said Ovens Gold Quartz Mines Company, Limited, the said Luke 
Williams informed me that only three persons had applied and 
paid for shares in the said company, one of whom was the plaintiff, 
who had applied and paid for 200 shares, and the other of such 
persons had applied and paid for 300 shares and one share respec- 
tively, and the said Luke Williams produced for my inspection 
the banker’s pass-book of the said company, which shewed the cor- 
rectness of this statement. 

5. That being unable to obtain an inspection of the books and 
other documents of the said Ovens Gold Quartz Mines Company, 
Limited, pursuant to the order above mentioned, it is material and 
necessary for the plaintiff that the defendants should answer the 


(1) The interrogatories referred to were those set out above. 
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whole of the said interrogatories, and I believe that the plaintiff 1869 
will derive material benefit in this cause from the discovery whieh Vinumnorsser 
he seeks by the said interrogatories, and that the plaintiff has a 
good cause of action on the merits. 


Manes. 


Day, for the plaintiff. The interrogatories ought to be allowed, 
though the defendants may refuse to answer them if by doing so 
they would criminate themselves. In the recent case of MeFadzen 
y. Mayor and Corporation of Liverpool (1), Bramwell, B., said, 
“unless we can see clearly that the question is one which ought 
not to be put, we ought to allow it, and to leave the objection 
to be taken at the stage of answering.” In that case Martin, B., 
differed from the rest of the Court, and took the same view that he 
has taken upon this summons. Bickford v. Darcy (2) is another 
recent case in which interrogatories were allowed under similar 
circumstances. Martin, B., there refers to Wigram on Discovery, 
2nd ed., p. 80, where a similar rule is laid down with respect to 
discovery in Equity. In Edmunds y. Greenwood (3) the interro- 
gatories were disallowed, but there the circumstances were very 

“special, and the case really only decides that the Court has a dis- 
cretion, and will not allow the interrogatories if they think they 
are not put bona fide and without any ulterior purpose. In this 
case there is no pretence for saying that the interrogatories are not, 
bona fide. 

[Keatine, J. Could not the information as to the number of 
shares subscribed for be easily obtained in some other way ?] 

No. The plaintiff has done all he can, and even brought an 
action against the company, though he knew there were no assets, 
in order to obtain an order for inspection of their books, but the 
company have failed to obey the order. In Bartlett v. Lewis (4) 
the interrogatories were stronger than those in this case, and the 
Court allowed them to be put: Osborn v. London Dock Company (5), 
decided that any questions might be put in interrogatories which 
could be putin examining a witness in court, unless they were put 
mala fide, or any other special ground could be shewn for not 


(1) Law Rep. 3 Ex. 279, 281, (4) 12 C. B. (NS.) 249; 31° LJ. 
(2) Law Rep, 1 Ex. 354. (C.P.) 230. 
(8) Ante, p. 70. (5) 10 Ex. 698; 24 L. J, (Ex.) 140. 


188 


1869 


COURT OF COMMON PLEAS. [L. R. 


allowing them, and that the objection must be taken at the time of 


Vusnowner answering, if the answers would.criminate the person interrogated. 


0. 
Tosrn, 


This rule has been followed in all the cases with two or three 
apparent exceptions. The case of Tupling v. Ward (1), which 
appeared to be an exception, was explained by Willes, J., in 
Bartlett v. Lewis (2), consistently with this rule; and the case of 
Baker v. Lane (8) was stated in Bickford v. Darcy (4) by the very 
judges who decided it to have been decided on the ground that the 
interrogatories were not bona fide. Edmunds v. Greenwood (5) has 
been already referred to, and it expressly recognizes the authority 
of Osborn v. London Dock Company. (6) 

Quain, Q.C., for the defendants, shewed cause in the first in- 
stance. The case of Ldmunds v. Greenwood (5), which is the last 
case on the subject, and in which there was a considered judgment 
of this court, shews that interrogatories, the answers to which 
may criminate the person interrogated, will not be allowed except 
under special circumstances. SBovill, C.J., delivering the judgment 
of the Court, says: “In the absence, therefore, of any such special 
circumstances as should, according to the general current of 
authorities, induce a judge sitting at chambers, or the Court, 
in the exercise of their respective discretions, to allow iuterro- 
gatories such as these to be put, we are of opinion that they ought 
not to be allowed in an action of this description.” It is for the 
plaintiff, therefore, to shew special reasons why the interrogatories 
should be allowed; but he has, in fact, shewn in his affidavit 
special reasons why they should not, for he shews he could obtain 
the required information from the secretary, Luke Williams, or 
the bank-book of the company. The question was, at any rate, one 
for the discretion of Martin, B., and the Court will not overrule 
his decision. It appears from Scott v. Miller (7), that in Equity 
the defendant is bound to own that his answers will tend to 
criminate him before he is excused from answering; but the 
practice in Equity is different from that of the Courts of Common 
Law, and is not binding on them. 

(1) OH. & N. 749; 30 L. J.(Ex.) — (4) Law Rep. 1 Ex. 854, 


222. (5) Ante, p. 70. 
(2) 2 OTB. (CNS) 240n cole, (6) 10 Ex. 698; 24 L. J. (Ex.) 140, 
(0.P.) 280. (7) John. 220; 28 L. J. (Ch.) 584, 


(3) 8H. & 0. 544; 84 L. J. (Ex,) 57. 
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Day, in reply. The special circumstances were relied on in 1869 
Edmunds v. Greenwood (1) as a reason for disallowing the interro- Vuaimpowner 
gatories. There were no special circumstances in Osborn v. London eer 
Dock Company (2), or Bartlett vy. Lewis (8), where the interro- 
gatories were allowed. But further, the affidavit does shew special 
circumstances, for it shews that the plaintiff has tried and has 
failed to obtain inspection of the company’s books, which is the 
only other means he has of obtaining the information he requires. 


KeaTinG, J. In this case an application was made at chambers 
on behalf of the plaintiff to Martin, B. to be allowed to administer 
certain interrogatories ‘to the defendant under section 51 of the 
‘Common Law Procedure Act, 1854, and my Brother Martin seems 
to haye allowed some and disallowed others, considering that the 
answers to the latter might render the person interrogated liable 
oe a criminal prosecution, and that the plaintiff had shewn no 
“special citcumstances entitling him to put such interrogatories. 

It is very difficult to reconcile the cases on this subject; but I 
think there seems to be no doubt that in all cases where it is 
% sought to administer interrogatories, the answers to which might 
render the person interrogated criminally liable, if there is any 
thing giving colour to the supposition that they are put for the 
purpose of the criminal prosecution, and not merely bona fide in aid 
of the civil action, they ought not to be allowed. No doubt the 
case which goes farthest in favour of the interrogatories is 
Bartlett v. Lewis (3); that case is somewhat in conflict with the 
case of Tupling v. Ward (4); though Willes, J., in his judgment 
in the former, suggested that they may be reconciled on the 
ground that the Court of Exchequer in Tupling v. Ward (4) pro- 
ceeded on the special circumstances of the case. However that 
may be, I find no case which lays down that the plaintiff has 
the right to administer interrogatories of this character; it is a 
matter on which the Courts will exercise their discretion in each 
case. In Edmunds v. Greenwood (1), all the cases underwent 
eareful consideration, and the Oourt, after taking time to con- 


(1) Ante, p. 70. (3) 12 C. B, (N.S) 249; 81 L. J. 
(2) 10 Ex, 698; 24L. J. (Bx) 140. (C.P.) 230. 
(4) 6 H.& N. 749; 80 L. J. (Ex,) 222, 
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sider, there say: “In the absence of any such special circum- 
stances as should, according to the general current of authorities, 
induce a judge sitting at chambers, or the Court, in the exercise 
of their respective discretions, to allow interrogatories such as- 
these to be put, we are of opinion that they ought not to be 
allowed in an action of this description,” from which it would 
appear that some special circumstances ought to be shewn render-. 
ing such interrogatories necessary before they are allowed. I 
rather think that the plaintifi’s affidavit in this case was drawn 
with that view, since it refers to the order for inspeetion made in 
the action against the company, apparently to shew that the in- 
formation sought by these interrogatories cannot otherwise be 
obtained. If the statement is introduced for that purpose, it seems. 
to me to fall very far short of what is required: the affidavit does 
not state in terms that the information cannot be obtained in any 
other manner ; nor does it furnish particulars from which such should 
beinferred. The rule laid down in Edmunds v. Greenwood (1) seems. 
to be that, where there are no special circumstances, the interro- 
gatories should not be allowed, and I cannot see any such circum-. 
stances in this case; certainly none which would justify us in 
setting aside the order of my Brother Martin, and so interfering 
with the discretion of the judge at chambers. It is suggested 
that he acted on a hard and fast rule that such interrogatories 
ought never to be allowed, and did not exercise his discretion on 
the circumstances of the case; but we cannot assume this; and 
as I see no reason to depart from the rule stated by this Court 
in Edmunds vy. Greenwood (1), I am of opinion that this rule should 
not be granted. 


Monracus Smuitx, J. If I knew that my Brother Martin had 
acted upon the notion that in no case would he allow interroga- 
tories to be put where the answers might have a tendency to 
criminate the party interrogated, and had not exercised his dis- 
cretion on the circumstances of this case, I should be disposed to 
make this rule absolute; because I am not satisfied that there was. 
here such an absence of special circumstances that the defendants 
ought not to be called upon to answer these interrogatories. But 


Ch) FAn tes 70: 


VOL. IV.] HILARY TERM, XXXII VICT. 


if my Brother Martin exercised his discretion in the matter in the 
circumstances of the particular case, then, upon the general ground 
that the Court will not interfere with the exercise of the discretion 
of a Judge at chambers, unless it clearly sees he is wrong, I should 
feel equally satisfied to discharge the rule. J am left in doubt in 
what way my Brother Martin disposed of this matter; but as I 
infer from the argument that the special circumstances were 
brought before him, I must, I think, presume that he took them 
into consideration and exercised his discretion upon them; and 
therefore, as my Brother Keating agrees with my Brother Martin 
in the exercise of such discretion, or at all events does not disagree 
with him, I do not dissent from this rule being discharged. The 
subject is not in a very satisfactory state. The question arose 
soon after the passing of the Common Law Procedure Act, 1854, 
whether interrogatories were to be administered on the principle of 
discovery in Equity, or whether they might be carried to a wider 
extent ; and the question as to allowing such an inquiry as is here 
objected to, because it might tend to criminate the party interro- 
gated, came early before the Court of Exchequer, in Osborn v. 
London Dock Company (1), when that court held that the in- 
terrogatories might be put to the party on the same principle of 
inquiry as if he were in the witness-box to be examined, he having 
the privilege to refuse to answer them if he chose, on the ground 
that his answer would have a tendency to criminate him. That 
case was followed by this Court in Bartlett vy. Lewis (2), and there- 
fore the principle which ought to govern the allowing of such 
interrogatories was apparently settled by authority. Cases have 
arisen since that time which cannot, I think, be altogether recon- 
ciled with the earlier decisions. As far as I can see, the only 
intelligible rule to be deduced from the cases, including that of 
Edmunds v. Greenwood (3), is, that when the interrogatories are 
bona fide put for the purpose of discovery and are relevant to the 
matter in issue they may be allowed, although the answers to them 
may tend to criminate the party answering (if answered in one 
way), leaving to such party the option of refusing to answer on that 

(1) 10 Ex. 698; 24 L. J. (Ex.) ~ (2) 12 0. B. (WS. 249;-31 L. J. 


140. (0.P.) 230. 
(8) Ante, p. 70. 


191 


1869 


‘VILLEBOISNE? 
v. 
TOBIN. 


192 


1869 
VILLEBOISNET 


v. 
TosIN. 


Feb, 4. 


COURT OF COMMON PLEAS. [L. R. 


ground. But where such interrogatories are sought to be put, the 
Court and the Judge at chambers will require a stronger case to 
be made out for allowing them than is requisite in ordinary cases, 
and such interrogatories will not be allowed on the common 
affidavit only, but some special circumstances must be laid before 
the Judge, by affidavit or otherwise, to induce him to order them. 
As my Brother Keating has said, no hard and fast line can be laid 
down, and it must be left to the discretion of the Judge in each 
individual case to determine whether the special circumstances are 
or not sufficient for allowing such interrogatories. 


Rule discharged, without costs. 


Attorney for plaintiff: J. V. Harting. 
Attorneys for defendants: Pattison, Wigg, & Co. 


[IN THE EXCHEQUER CHAMBER.] 


THE METROPOLITAN BOARD OF WORKS v. THE METROPOLITAN 
RAILWAY COMPANY. 


Sewers—Hasement—Right to lateral support—Metropolitan Board of Works— 
11 & 12 Vict. c, 112—18 & 19 Vict. c. 120—Metropolitan Railway Com- 
pany—17 £18 Vict. c. ecawd, 


A sewer made by the Metropolitan Commissioners of Sewers under the powers 
vested in them by 11 & 12 Vict. c. 112, was transferred to the Metropolitan Board 
of Works by 18 & 19 Vict. c. 120. The Metropolitan Railway Company having, 
by the construction of their railway, deprived the sewer of its lateral support less 
than twenty years after it was made, the sewer burst. In an action by the 
Metropolitan Board of Works to recover the sum awarded by an arbitrator, under 
the Lands Clauses Consolidation Act, for the damage thereby sustained :— 

Held, affirming the judgment of the Court below, that the Metropolitan Board 
of Works had acquired no right to lateral support for their sewer, either under the 
above acts or otherwise, and were not entitled to recover. 


APPEAL from a judgment of the Court of Common Pleas in 
favour of the defendants on a special case. (1) 

The action was brought by the Metropolitan Board of Works to 
recover damages for an injury occasioned to part of the Fleet sewer, 
which had burst in consequence of its lateral support being taken 
away by excavations made by the Metropolitan Railway Company 


(1) Law Rep. 3 C. P. 612. 
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in the course of the construction of their railway. It was admitted 
that the sewer had been properly constructed, but within twenty 
years of the time of the accident, and that the works of the rail- 
way had been conducted without negligence. 

The facts of the case are fully set out in the report of the case 
in the Court below. (1) 


Sur J. B. Karslake, Q.C. (Raymond with him), for the plaintiffs, 
contended that the acts of parliament which authorized the con- 
struction of the sewer, gave a right by implication to the lateral 
support, which was necessary to its safety. 

Str J. D. Coleridge, Q.C. (S. G.) (Quain, Q.C., and Horace Lloyd 
with him), for the defendants, contended that in the absence of any 
express provisions in the acts, the right to the lateral support did 
not pass, and that the plaintiffs, not having purchased any ease- 
ment over the defendants’ land as they might have done, had no 

*“snph right. 

The arguments used and authorities relied on were the same as 

in the Court below.” 


Ketty, C.B. We are of opinion that the judgment of the 
Court below should be affirmed. A claim is made to a large 
sum of money in respect of damage done to a sewer, of which the 
plaintiffs are to be deemed in point of law proprietors, by the de- 
fendants having dug into land not contiguous, but near to the sewer, 
and so caused the sewer to burst; and also for the costs of an 
arbitration, by which the amount of damage was determined. The 
question which arises on the case is, whether the defendants have 
done an illegal act. Now, what is it that the defendants have 
done? ‘They are seised in fee simple of a quantity of land near to 
the plaintiffs’ sewer, within which land they have constructed a rail- 
way; and they found it necessary, in the course of their works, to 
excavate to a depth exceeding by sixteen feet the bottom of the 
sewer; and it was by this excavation that the support of the sewer 
was taken away, and the damage to it occasioned. It cannot be 
denied that the defendants in thus excavating were only availing 
themselves of one of the original rights attached to the ownership 


(1) Law Rep. 3 C. P. 612. 
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of their property, and that if the plaintiffs can complain of it, it 
must be because they have in some way entitled themselves to such 
lateral support as may be necessary for the safety of the sewer. 
The plaintiffs are a public body not acting for their own profit, 
but appointed for great and important purposes, and have suc- 
ceeded, under 18 & 19 Vict. c. 120, to all the rights of the Com- 
missioners of Sewers, who were also a public body, and by whom 
this sewer was constructed under the provisions of 11 & 12 Vict. 
c.112. The question immediately arises, whether by those statutes, 
or what has been done under them, the plaintiffs have acquired a 
right to lateral support for the sewer. The right they claim is an 
easement, and, as such, might be acquired either by the provisions 
of an act of parliament, or by means of the sale and conveyance of 
the right by the owners of the adjoining land. The plaintiffs con- 
tend that in this case it has been conferred upon them by the pro- 
visions of the above-mentioned acts of parliament, and that the 
sewer having been properly made, the right at once arose, and 
became vested in the Commissioners for Sewers, in whose place 
they stand. If the act of parliament (11 & 12 Vict. ¢. 112) 
really intended that the plaintiffs should have such a right, one 
would have expected to find the usual provisions, viz., that the 
board might construct the works; but that, if they did any injury, 
they should make compensation for it; and if they required any 
land or easement, they should have power to purchase it. We 
find, however, no such provisions. The most important sections 
are the 38th and 66th. The first gives power to make sewers 
“into, through, and under any lands,” and directs that compen- 
sation should be made to their owners, but gives no power to 
purchase the lands, or to make compensation to any one except 
those “into, through, and under”. whose lands the sewer is made. 
The section appears to have no reference to the owners of neigh- 
bouring lands such as the defendants. When we come to s. 66 
we find that it is wider in its terms, and contemplates that it 
may be desirable to take lands near to the sewer, and it therefore 
provides that “it shall be lawful for the commissioners to pur- 
chase by agreement, or to take on lease on such terms as they 
may think fit, any land which may be necessary for the formation 
or construction of any works which the commissioners are author- 
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ized to execute under this act,” which implies that the plaintiffs 
may from time to time acquire neighbouring lands for the pro- 
tection of the sewer. The act, however, only authorizes them to 
acquire these lands by agreement. In a later act, passed shortly 
after the making of the sewer now in question, they are authorized 
to take compulsorily any land or easement that they may require, 
which confirms the view we take of the case, that the legislature 
contemplated that if any land or any easement should be required 
it should become the property of the Board, not by force of the 
act, without compensation, but under the first act by voluntary as- 
sessment, and by the last, by compulsory purchase. It was argued 
for the plaintiffs that, since no compulsory powers for the pur- 
chase of any land or easement are given by the earlier acts, if such 
an easement was absolutely necessary, the easement must be con- 
sidered to have been conferred upon them at once without any 
purchase, or any payment or compensation for its value. It is 
eyough to say that we find nothing in the act of parliament to 
warrant such a conclusion, and that we cannot interpolate such 
_provisions in the act, especially where it is expressly provided that 
“ such easement may be purchased by agreement. Looking at the 
date of the acts, it may well have been thought that at that time 
there would be no difficulty in obtaining the necessary land and 
easements, and, in fact, for very many years the powers that were 
given proved to be sufficient. It is only when so unexpected 
a work has been accomplished as the construction of underground 
railways throughout the metropolis that the existence of these 
sewers has proved to be endangered, and we find accordingly that 
in the later act, which was passed after these underground works 
were begun, or at least contemplated, express power is given for 
the compulsory purchase of an easement such as that now in ques- 
tion for the protection of the sewer. But it is said that, although 
it can hardly be supposed that the legislature would have given 
such a right without some compensation to the persons whose land 
is subjected to the easement, the making of the sewer would in 
itself amount to a damage to the adjacent owner over whose 
lands the easement was claimed, and that he would therefore be 
entitled to compensation under 11 & 12 Vict. c. 112, s. 38. The 
right to lateral support, though usually of small value, is some- 
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times of great price, as in the case where there are mines under the 


“land for which the easement is claimed, or where a railway is 


intended to be made through it, as in the present case; and, in 
fact, if the plaintiffs had such a right as they claim, they might 
have obtained an injunction to prevent the railway, on which such 
vast sums had been expended, being completed so as to interfere 
with their sewer. It is to meet the difficulty arising from these 
considerations, that the plaintiffs have endeavoured to shew that 
the defendants were entitled to compensation for the making of 
the sewer. What damage, however, resulted to the defendants’ pre- 
decessors when the sewer was made? The land was not damaged, 
and the easement upon it of the right to lateral support was a 
mere speculative possibility unforeseen and unthought of. ‘There 
seems no ground therefore for saying that there could have been 
a claim for compensation by the defendants or their predecessors 
for the making of the sewer. Under these circumstances, we are 
of opinion that no right to lateral support was acquired by the 
mere construction of the sewer under the act, but that such a right 
can be acquired only by purchase. Two cases have been cited 
for the plaintiffs. The case of In re Pettiward and Metropolitan 
Board of Works (1) is said to have decided that the obtaining a 
right to lateral support by the construction of a sewer is a damage 
to the owner of the land over which the easement is claimed. 
The case, however, really only decides that a person may seek 
and recover the damage caused to him by the construction of the 
sewer whenever he actually sustains it. The nature of the damage 
in that case, when it is looked at, appears to have been that a 
sewer had been constructed in, under, and through the lands of 
the plaintiff’s predecessors, and that the plaintiff had been pre- 
vented thereby from building certain houses in the way he had 
planned. The other case, North London Railway Company v. 
Metropolitan Board of Works (2), goes only to shew that before an 
easement can be acquired by a public body they must have either 
the authority of an act of parliament or an agreement with its 
owner. The result therefore of the whole case is, that the plaintiffs 
have no such right to lateral support for their sewer as they claim, 


(1) 19 C. B. (NS) 489; 34 L. J. (C.P.) 301. 
(2) John, 405; 28 Li. J. (Ch.) 909, 
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and the defendants are entitled to our judgment, and the judg- 
ment of the Court of Common Pleas must be affirmed. 


CHANNELL and Picorr, BB., and Mettor and Hannen, JJ., 
concurred. 


Cieaspy, B. I ought to say that I still retain the doubt 
expressed by me during the argument, whether where works have 
been constructed, as in this case, by a body acting with all the 
powers originally given by an act of 23 Henry 8,c. 5, and continued 
by various subsequent acts, a right to lateral support ought not to be 
considered as conferred by those acts. Otherwise, I should expect to 
find clauses enabling the commissioners compulsorily to acquire so 
essential a right. ‘The consequence would be that after a work of 
great national importance, a sea-wall for instance, had been con- 
structed under those acts, protecting a large area of country, an 

eadjoining landowner might dig down any depth below its founda- 
fiéns, and on the water rising the wall would give way and the 
country be flooded.. The idea in my mind is, that as there is a 
Tight conferred to have the sewer, so there is conferred along with 
it a right to the under support and the lateral support, by a liberal 
application of the maxim that when anything is granted, whatever 
is essential to the enjoyment of it,.is, if it can be, granted also. 
But as this view, though adverted to by me, was not insisted upon 
in the argument, or noticed in the Court below, it is most probable 


that I am mistaken in it. 
Judgment affirmed. 


Attorneys for plaintiffs: W. Wyke Smith. 
Attorneys for defendants: Burchells. 
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SAXBY v. THE MANCHESTER, SHEFFIELD, AND LINCOLNSHIRE 
RAILWAY COMPANY. 


Nuisance created by a third Person upon the Defendants’ Land. 


The defendants were owners of the soil of a stream which supplied water to two 
print-works. A., whilst occupier of both works, erected a weir across the stream, 
and thereby diverted the water from one of the works. The plaintiff, becoming 
lessee of the last-mentioned work, and entitled to the water of the stream, re- 
moved the weir. A. afterwards, without any authority from the defendants, 
and against their will, replaced the weir :— 

Held, that the defendants were not responsible for the act of A., or for the con- 
tinuance of the nuisance. 


TuE first count of the declaration stated that the plaintiff was 
possessed of certain print-works, land, and premises, and by reason 
thereof was entitled to the flow of water in and along a certain 
watercourse for working the said works and for the more beneficial 
use thereof; and that the defendants obstructed and diverted, to 
wit, by a weir and planks, &c., the water of the said watercourse, 
to the plaintiff’s injury. 

The second count stated that the plaintiff was possessed of cer- 
tain print-works, land, and premises, and was entitled to the flow 
of water in and along a certain watercourse for working the said 
print-works, and for the more beneficial use thereof; and that the 
defendants, by means of a trough and cutting by the side and 
bank of and across and over the said watercourse, and keeping the 
same in bad repair, wrongfully diverted the water of the said water- 
course, to the plaintiff’s injury. ; 

The third count alleged that the plaintiff was possessed of cer- 
tain land, and was entitled to the flow of water in and along a 
certain watercourse through the said land; and that the defendants 
obstructed and diverted the water, to the plaintiff's damage. 
Claim, 5001. 

Pleas: 1. Not guilty. 2. A traverse of the possession of the land 
and works. Issue thereon. 

The cause was tried before Channell, B., at the Chester spring 
assizes, 1868, when the following facts were proved :— 

Down to the year 1858, one John Welch was possessed of two 
print-works, viz. the Furnace Works, which he held under a 


VOL. IV.] HILARY TERM, XXXII VICT. 


jease from one West, dated the 25th of March, 1797, and the 


Whaley Bridge Works, which he held under a lease from one 


Joddrell, dated in 1854. Both these works were supplied with water 
from a stream called Todd’s Brook. The defendants were the 
proprietors of the Peak Forest Canal, which was constructed 
under the authority of an act of 34 Geo. 3, c. xxvi (in 1794), 
and also of ‘Todd’s Brook, a portion of which in forming their 
railway they necessarily diverted by means of a new cut. In 
August, 1858, Welch assigned the Furnace Works to the plaintiff, 
who continues to occupy them, Welch continuing the Whaley 
Bridge Works down to 1864. In 1854, Welch, whilst he occupied 
both works, erected a weir across the new cut, and laid down a 
pipe, which had the effect of diverting the water from the Furnace 
Works to a reservoir attached to the Whaley Bridge Works, and 
in dry seasons materially impeded the working of the Furnace 
Works. The soil of the new cut was vested in the defendants, and 
by the original act they were to keep its banks, &c., in order and 
repair; but they had no interest in the use of the water, and the 
_jand on both sides of the cut belonged to Joddrell. Some time in 
1864, the plaintiff caused the weir to be removed; and after a 
short time the obstruction was replaced, but by whom did not 
appear. 

A long correspondence then ensued between the plaintiff’s 
attorneys and the attorneys for the defendants, in which the former 
complained of the obstruction of the cut, and required the com- 
pany to remove it, and the company’s attorneys, disclaiming all 
interference in the matter, gave the plaintiff free liberty to remove 
the obstruction himself, as far as they were concerned, it having 
been caused without their sanction, and against their will. 

The learned judge was of opinion that there was no evidence of 
obstruction by the defendants; and he directed a nonsuit. 


Bowen, in Easter Term last, obtained a rule nisi for a new trial, 
on the ground of misdirection. He referred to the judgments of 
Rolfe, B., in Reedie v. London and North Western Railway Com- 
pany (1), and of Crompton, J., in Gandy v. Jubber. (2) 

MIntyre (Giffard, Q.C., with him), shewed cause. It was not 


(1) 4 Ex, 244, (2) 5B. & S. 78, 86; 33 LJ. (QB.) 151. 


%. 
MANCHESTER 
AND 
SHEFFIELD 
Rartway Co. 


200 


1869 


SAxBY 


v 
MANCHESTER 
AND 
SHEFFIELD 
Raitway Co, 


COURT OF COMMON PLEAS. [L. R. 


enough for the plaintiff to shew that the obstruction complained of 
was in the bed of the stream, which was vested in the defendants. 
He should have shewn that it was done by the defendants, or for 
their benefit, and with their assent. The weir only became wrong- 
ful when Welch ceased to possess the two works: and the question 
is whether the defendants were responsible for its continuance, 
because they failed to remove it when requested. Admitting that 
the obstruction was upon their land, the defendants gave the plain- 
tiff permission to remove it, so far as they were concerned. 

[Keatine, J. If the plaintiff had a right to the flow of the 
water to his works, and the defendants gave. him all the assent. 
they could give him for the removal of the obstruction, why could 
not the plaintiff have sued the persons who caused or continued 
the nuisance ?| 

No doubt, the plaintiff had a remedy against those persons; but 
he wished to cast the burthen upon the defendants. 

[Bovit1, C.J. Iam at a loss to see any legal obligation on the 
defendants to do anything. | 

No case is to be found where a party has been held liable for an 
act done by a trespasser on his land against his will. Reedie v. 
London and North Western Railway Company (1) was a totally 
different case. And Gandy vy. Jubber was virtually overruled in the 
Exchequer Chamber (2); for, though the defendant, at the sug- 
gestion of the Court, onthe ground that the plaintiff was a very 
poor person, consented to a stet processus, all the judges manifestly 
were of opinion that the decision of the Court below was wrong. 
Here, for anything that appears, the weir was erected without the 
defendants’ knowledge ; and it was erected by a riparian proprietor 
coming upon his own land. The defendants had no interest in the 
stream. It was necessarily diverted for the purpose of construct- 
ing the railway: their only obligation was to keep the banks of 
the new cut in repair. 

[Byixs, J. Your contention is that no greater obligation to 
remove the weir was cast upon the defendants than if the natural 
stream had remained undiverted ?] 

Precisely so. The plaintiff must seek his remedy against the 
persons who interfered to prevent his removing the obstruction. 

(1) 4 Ex, 244, (2) 5 B, & 8, 485. 
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[Montacue Smiru, J. Persons coming into possession of land 
after the creation of a nuisance upon it have been held responsible 
for its continuance. (1) | 

To render them liable it must be shewn that the nuisance was 
created by or with the consent of the former owner, and continued 
by the consent of the new owners. It may be said that the de- 
fendants are bound under s. 13 of the act of 1794 to keep the 
banks, &c., of the stream or cut in repair. But, assuming this to 
involve an obligation to prevent or to remove obstructions, the 
action is not founded upon that obligation. Nothing short of 
evidence of an active obstruction of the stream by the defendants 
will sustain this declaration. 

Mellish, Q.C., and Bowen, in support of the rule. The question 
is whether one who is found to be the owner of landed property 
upon which there is something which causes a continuing nuisance 
and damage to a third person, and who is in the actual occupation 
ofy the thing which causes the damage, is not responsible for its 
continuance. The defendants were the owners of the soil of the 

_Stream ;_ and the effect of the correspondence is, that they decline 
to remove the obstruction, though they will not object to the plain- 
tiffs doing it himself. In short, they desire to remain perfectly 
neutral. Had they not, however, a duty to keep their land free 
from obstruction which may interfere with the rights of others ? 
Penruddock’s Case (2) shews that the continuing the nuisance after 
request made to abate it renders the occupiers of the land liable. 
In Reg. v. Watts (8), an indictment was, held to lie against a tenant 
at will for suffering a house on a highway to be ruinous and likely 
to fall down. In giving judgment, the Court say: “It is not only 
charged but found that the defendant was occupier, and in that 
respect he is answerable to the public; for, the house was a nui- 
sance as it stood, and the continuing the house in that condition is 
continuing the nuisance. And, as the danger is the matter which 
concerns the public, the public are to look to the occupier, and not 
to the estate, which is not material in such case as to the public.” 
The like doctrine was held in Reg. v. Bradford Navigation. (4) 


(1) Sce Todd v. Flight,9C.B.(NS.) (8) V'Salk. 356. 
S77 00d SACP el. (4) 6B. & S. 6381; 34 L. J. (QB) 
(2) 5 Co, Rep. 100. b. 191. 
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“Persons,” says Blackburn, J. (1), “who maintain their property 
so as to be a public nuisance are indictable.” Todd v. Flight (2) 
shews that they are also liable to an action. — 

[Bovrnt, C.J. Every person who is accessory to a nuisance is 
responsible for it upon an indictment. In Reg. v. Bradford Navi- 
gation (3), it was not contended that the defendants were respon- 
sible for the fouling of the stream. The wrongful act was bringing 
down the foul water. | 

If a grating on a public pathway is broken, the occupier of the 
house to which it belongs is bound to repair it ; and it would be no 
answer for him to say that the breaking of the grating was the act 
of a wrongdoer: Gandy v. Jubber. (4) 

[Bytxs, J. In that case, a pit has been dug by the owner of 
the property upon the highway, and he or his tenant must take 
care that no injury results from it.] 

The rule is weli laid down by Rolfe, B., in Reedie v. London 
and Great Northern Ratlway Company. (5) “It is not neces- 
sary,” he says, “to decide whether, in any case, the owner of 
real property, such as land or houses, may be responsible for 
nuisances occasioned by the mode in which his property is used by 
others not standing in the relation of tenants to him, or part of his 
family. It may be that in some cases he is so responsible. But 
then his liability must be founded on the principle that he has not 
taken due care to prevent the doing of acts which it was his duty 
to prevent, whether done by his servants or others. If, for instance, 
a person occupying a house or a field should permit another to 
carry on there a noxious trade, so as to be a nuisance to his neigh- 
bours, it may be that he would be responsible, though the acts 
complained of were neither his acts nor the acts of his servants. 
He would have violated the rule of law ‘Sic utere tuo ut alienum 
non ledas.’ This is referred to by Cresswell, J., in delivering the 
judgment of the Court of Common Pleas in Rich v. Basterfield (6), 
as the principle on which parties possessed of fixed property are 
responsible for acts of nuisance occasioned by the mode in which 

(1L) 6B. & Sat p 651; 34 LJ. (4)5 B, & S. 78, 485; 838 Lod 
(Q.B.) at p. 200. (Q.B.) 151. 

(2) 9 ©. B. (NS) 877; 80 L. J. (5) 4 Ex. 244, 256, 


(C.P,) 21. (6) 4C. B. 783, 802. 
(3) 6B, & 8.631; 34L.3.(Q.B,) 191. 
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the property is enjoyed.” So, here, the defendants have omitted 
to take due care to prevent the doing of an act upon their property 
which it was their duty to prevent. When the weir was first 
erected, there was unity of occupation of the two works which 
were supplied by the stream, and consequently the act might not 
have been unlawful. Whether or not it was done with the consent 
of the defendants, does not appear; but, assuming it to have been 
with their consent, when the unity of occupation ceased in 1858 
by the assignment of the lease of the Furnace Works to the plain- 
tiff, the plaintiff was entitled to have the weir removed. It clearly 
was the duty of the defendants not to permit the continuance upon 
their land of a thing which had thus become a nuisance and an 
injury to the plaintiff’s rights. 1t was not enough for them to say 
that they would stand neutral in the matter. The question ought 
to have been submitted to the jury. 


* Boviir, C.J. Iam of opinion that the ruling of my Brother, 
Channell was right, and that there was no evidence which ought 
to have been left tothe jury. The act complained of was not an 
“act done by the defendants or by any one authorized by them, nor 
was it an act done for their benefit, or adopted by them. On the 
contrary, we must assume from the correspondence that it was 
against their will. It has, however, been contended that, the 
nuisance haying been wrongfully created by a stranger, the de- 
fendants are responsible for its continuance. There might have 
been something for the jury, if it had been shewn that the de- 
fendants had sanctioned or approved of the act of Welch, or had 
derived any benefit from it. But nothing of the kind appeared. 
The weir was erected at a time when the two print-works were in 
the occupation of the same tenant: and it was only upon the dis- 
continuance of this unity of occupation that its existence afforded 
any ground of complaint. It is suggested that the nuisance being 
upon land in the possession of the defendants, they could have 
removed it, and are therefore responsible for its continuance. But 
the question is whether they were bound to risk the consequences 
of a personal conflict by doing that which the plaintiff (they 
assenting) might have done himself. I must confess I do not see 
why the plaintiff should cast upon the defendants, who have no 


203 


1869 


SaxBy 
v. 
MANCHESTER 
AND 
SHEFFIELD 
Rartway Co, 


204 


1869 
SaxBy 


v. 
MaANcHESTER 
AND 
SHEFFIELD 
Raway Co. 


COURT OF COMMON PLEAS. [L. R. 


interest whatever in the matter, a responsibility which he himself 
declines to incur. I cannot say there was any evidence which 
could have warranted a verdict for the plaintiff. 


Byxes, J. I also am of opinion that the plaintiff was properly 
nonsuited. No doubt the defendants would have been liable if 
they had been parties to the creation of a nuisance upon their own 
land. But here the nuisance was created by a stranger. When 
called upon to remove it, they very naturally say they had nothing 
to do with it, and decline to incur any expense or responsibility in 
its removal, and give the plaintiff permission, so far as they are 
concerned, to go upon the land and himself abate the nuisance. 


Keatine, J. Iam of the same opinion. I do not think our 
decision in this case will infringe on any general rule as to the 
creation or continuance of a nuisance detrimental to a neighbour ; 
for, here there was no evidence of a continuance by the defendants 
of the obstruction which Welch created in 1854. There was no 
privity between the defendants and Welch. The nonsuit was 
clearly right. 


MontacuE Suitu, J. I am of the same opinion, resting entirely 
upon the particular facts of the case. There was no evidence of a 
wrongful continuance of the nuisance on the part of the defendants. 
They were quite as desirous of its removal as the plaintiff was, and 
to co-operate with him in removing it. I see nothing to render 


them liable to this action. 
Rule discharged. 


Attorneys for plaintiff: Worthington & Plunkett, for Sale & Co., 
Manchesier. 

Attorneys for defendant: Pritchard & Englefield, for Grundy & 
Coulson, Manchester. 
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Ex parte MARTHA ROBINSON. 


Husband and Wife—Conveyance of Wifes Property under 8 & 4 Wm. 4. ¢. 74, 
s. 91—Form of Affidavit. 


Upon an application under the 3 & 4 Wm. 4, c. 74, s, 91, to dispense with the 
hhusband’s concurrence in a conveyance of the wife’s property, on the ground of 
desertion, the affidavit must shew that he does not contribute to her support. 


Crompton, on a former day in this term, moved for an order under 
the 3 & 4 Wm. 4, c. 74, s. 91, to enable Mrs. Martha Robinson to 
execute a conveyance without the concurrence of her husband. 

The affidavit stated that the applicant was married to one Robert 
Robinson in or about the year 1838 ; that, in 1848, her said hus- 
band left her in this country destitute, and went to the United 
States of America, and that since he so left her she had never heard 

"from or had any communication either directly or indirectly with 
him, and she did not believe it was his intention to return to this 
country ; that, since her husband so left her, she had become en- 

titled under the will of Matthias Brown, late of Liverpool, deceased, 
to a share, on the death of Mary Brown, the testator’s mother, of 
the residue arising from the sale of houses and property in Liver- 
pool, late of the said Matthias Brown ; that the property had been 
sold by the trustee and executor under the will; and that the pur- 
chaser had required that the applicant should become a party to 
and execute the conveyance. 

[Bovitt, C.J. The affidavit should state, if the fact be so, that 
the husband does not contribute to the wife’s support. | 

That can hardly be necessary here, as the wife is not a convey- 
ing party ; the trustee has the legal ectate. 


Bovitn, C.J. We have laid down a rule upon the subject which 
applies to all cases; and it is necessary that it should be adhered 
to; otherwise, we shall have an argument in every case as to 
whether or not it comes within the reason of the rule. The affidavit 
may easily be amended by adding the requisite allegation. 


The affidavit was amended by the introduction of a statement 
that, “ from the day the applicant’s husband deserted her in 1848, 
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up to the date of swearing the affidavit, she had never been sup- 
ported by him, nor had he in any manner whatever, directly or in- 
directly, contributed to her support ; nor had she ever received in 
any way anything from any property of her said husband,” and the: 
rule was granted. 

Rule granted. 


Attorneys for applicant: Wright & Venn. 


TAYLOR v, DUNBAR. 
Marine Insurance—Total Loss— Voyage delayed by reason of Tempest. 


Meat shipped at Hamburgh for London was delayed on the voyage by tem- 
pestuous weather, and solely by reason of such delay became putrid, and was 
necessarily thrown overboard at sea :-— 

Held, not a loss by perils of the sea, or within the words “all other perils, 
losses, and misfortunes,” &c., in the policy. 


THIS was an action upon a policy of insurance on goods per 
steamer from Hamburgh to London, the perils insured against 
being declared to be “ of the seas, men of war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and countermart, surprisals, 
takings at sea, arrests, restraints and detainments of all kings, 
princes, and people, of what nation, condition, or quality soever, 
barratry of the master and mariners, and of all other perils, losses, 
and misfortunes that have or shall come to the hurt, detriment, or 
damage of the said goods and merchandizes, and ship, &c., or any 
part thereof.” The declaration averred a total loss of “ dead meat” 
on two occasions, viz. on the 3rd of November, 1866, and the 6th 
of February, 1867, on board the Leopard and the Ostrich. 

The defendant pleaded: 1. That he did not subscribe the policy 
as insurer. 2. That the plaintiff was not interested, as alleged. 
3. That the goods were not lost, as alleged. Issue thereon, 

The following case was stated for the opinion of the Court :— 

1, The plaintiff, who is a wholesale butcher in London, on the 
10th of February, 1866, effected the policy in question, which was 
subscribed by the defendant for 3002., in consideration of a premiuns 
of 47. 10s. paid to him by the plaintiff. 

2. On the 3rd of November, 1866, twenty-six packages of dead 
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pigs were shipped at Hamburgh on board the Leopard, consigned 
to the plaintiff in London. The vessel sailed on the same day on 
her voyage to London with the dead pigs on board, and, whilst 
proceeding on her yoyage, encountered hard gales of wind and 
most tempestuous weather, accompanied by high running seas 
which frequently broke over the ship; and the ship was on the 
5th of the same month put back to Cuxhaven. 

3. On the 6th of November the ship put to sea again, and again 
encountered hard gales and high running seas, and was again put 
back to Cuxhayen. 

4, On the 8th of November, the ship finally sailed from Cux- 
haven, and experienced throughout the voyage most boisterous 
weather, and shipped much water. 

5. The dead pigs were in no way affected or injured by the sea 

or by the storm or tempest: but it was discovered on the 10th of 
phe: same month that the dead pigs, owing to the length of time to 
which the voyage was protracted and delayed by the weather, had 
become putrid; and they were necessarily thrown overboard at 
fee tas i 
6, 7. The value of the dead pigs was 28/.; the proportion pay- 
able by the defendant under the policy in respect of the loss being 
4l. 18s. 8d. 

8. On the 6th of February, 1867, thirty-two quarters of beef 
were shipped at Hamburgh on board the Ostrich, consigned also to 
the plaintiff in London. The Ostrich sailed on the same day on 
her voyage to London with the thirty-two quarters of beef on 
board,“and at noon the same day came to anchor at Cuxhaven, and 
there encountered such a vidlent gale that it was not deemed 
prudent by the pilot in charge of her to put to sea in face of it; 
and the gale so continued until the 8th of February, when it some- 
what abated, and the Ostrich put to sea. 

9. The same day the Ostrich encountered strong gales of wind 
and cloudy weather, and was put back to Cuxhaven. 

10. On the 10th of February the ship sailed again from Cux- 
haven, and proceeded on her voyage to London, and encountered 
a very strong gale, with a heavy running sea, shipping much water 
over ail; and this continued throughout the next day, the 11th, 
the ship continuing to ship much water over all. 
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11. The said quarters of beef were in no way affected or injured 
“by the sea-water or by the storm or tempest; but, owing to the 
retardation and delay of the voyage, it was discovered on the after- 
noon of the 11th of February that they had become putrid, and 
quite unfit for consumption, and were then necessarily thrown over- 
board at sea. 

12, 13. The value of the thirty-two quarters of beef was 128/. ; 
the proportion payable by the defendant under the policy in re- 
spect of the last-mentioned loss being 7/. 13s. 7d. 

14. The plaintiff was interested in the dead pigs and beef to the 
amount of all the moneys insured thereon by the policy ; and the 
insurance was made for his use and benefit and on his account. 

15. The ordinary voyage of the said steamers from Hamburgh 
to London is fifty hours; but they were respectively delayed on the 
two occasions mentioned in this case as above stated. Had the 
above voyages been of the ordinary duration, the said packages of 
dead meat would have arrived'in good condition ; and the damage 
was due solely to the delay caused as above stated. 

The question for the opinion of the Court was, whether the 
plaintiff was entitled to recover the said two sums of 4/. 13s. 8d. 
and 7/. 13s. 7d. in respect of the said several losses. 


Beasley, for the plaintiff. The question is, whether the loss was 
proximately caused by perils of the seas, within the meaning of 
this policy. The expression “perils of the seas” is thus defined in 
1 Phillips on Insurance, 3rd ed. 626, § 1099: “ Under perils of the 
seas, which constitute a part of the risks in almost every marine 
policy, are comprehended those of the winds, waves, lightning, 
rocks, shoals, collisions, and in general all causes of loss and 
damage to the property insured, arising from the elements and 
inevitable accidents other than those of capture and detention.” 
Chancellor Kent, 3 Com. 10 ed. 407, says: “Those words apply to 
all those natural perils and operations of the elements which occur 
without the intervention of human agency, and whicli the prudence 
of man could not foresee, nor his strength resist.” And Emerigon, 
p. 286 (by Meredith), says: “Perils of the sea (fortunes de mer), 
properly termed, are those which proceed from rocks and tempests, 
ex marine tempestatis discrimine. But, in the matter of ingur- 
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ance, by perils of the sea is understood all losses and damages 
which happen at sea by a fortuitous event, and even sometimes 
under the same denomination are understood accidents which 
happen in the course of the voyage through the misconduct of the 
captain and of the mariners. Thus, perils of the sea (fortunes de 
mer) is a generic term, comprehending every thing for which the 
insurers are responsible.” In Montoya v. London Assurance Com- 
pany (1), where tobacco was damaged by the ill flavour imparted 
to it from the putrefaction of hides caused by the shipping of sea- 
water, Pollock, C.B., says: “I think it may be laid down as a 
general rule, that, where mischief arises from perils of the seas, and 
the natural and almost inevitable consequence of that mischief is 
to create further mischievous results, the underwriters in such case 
are responsible for the further mischief so occasioned.” In Law- 
rence v. Aberdein (2), a policy was effected on living animals, war- 
Zanted free from mortality and jettison. Some of the animals, in 
consequence of the agitation of the ship ina storm, were killed, 
and others from the same cause received such injury that they died 
hefore the termination of the voyage: and this was held to be a 
loss by perils of the sea. The like was held in Gabay vy. Lloyd (8), 
where horses were killed by reason of the breaking down of the 
partitions which separated them, in consequence of the agitation of 
the ship in a storm. So, here, the loss arose from damage sustained 
by the meat in consequence of its being knocked about in the 
storm. 

[Montracure Smiru, J. The case states that the pigs and beef 
were in no degree affected or injured by the sea-water or by the 
storm or tempest, but became putrid by the retardation and delay 
of the voyage. The present case more nearly resembles Tatham 
v. Hodgson. (4) There, upon an insurance of slaves against perils 
of the sea, their death by failure of sufficient and suitable pro- 
visions, occasioned by extraordinary delay in the voyage from bad 
weather, was held not to be a loss within the policy. ] 

The loss here was the proximate result of the bad weather which 
the vessels encountered. Speaking of the general clause, “and of all 
other perils, losses, and misfortunes,” &c., Mr. Arnould (2 Arnould 


(1) 6 Ex. 451; 20 L, J. (Ex.) 254. (3) 3 B.& C. 793. 
(2) 5 B. & A, 107. (4) 6 T. R. 656. 
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on Insurance, 3rd ed. p. 727), says: “This general and sweeping. 
clause, it is now decided, covers other cases of marine damage of 
the like kind with those specially enumerated, and occasioned by 
similar causes.” 

[Kuatine, J., referred to Ionides v. Universal Marine Insurance 
Company. (1)] 

Sir G. Honyman, Q.C., contra. Underwriters do not insure 
against mere delay of the voyage caused by change of wind or 
the prudence of the captain in avoiding foul weather: Everth v. 
Smith (2); Philpott v. Swann.. (8) 


Keratina, J. Mr. Beasley has referred us to every authority 
which could at all favour the view he wished to present ; but they 
do not, in my opinion, go far enough to sustain his argument. 
The facts stated in the case shew beyond a doubt that the proxi- 
mate cause of the loss of the meat was the delay in the prose- 
cution of the voyage. That delay was occasioned by tempestuous 
weather: but no case that I am aware of has held that a loss by 
the unexpected duration of the voyage, though that be caused by 
perils of the sea, entitles the assured to recover upon a policy like 
this. I think we should be establishing a dangerous precedent if 
we were to give effect to Mr. Beasley’s argument, seeing that there 
are SO many cargoes which are necessarily affected by the voyage 
being delayed. Iam not disposed to create such a precedent. I 
think our judgment ought to be for the defendant. 


MontacueE Suitu, J. I am of the same opinion. The loss 
here has arisen in consequence of the putrefaction of the meat 
from the voyage having been unusually protracted. That is a 
loss which does not fall within any of the perils enumerated in 
this policy. To render the underwriters liable, it must be shewn 
that the loss is proximately due to one of the known perils. Re- 
tardation or delay of the voyage is not one of them. The case 
states that the meat was not affected by the sea or by the storm. 
It was not, therefore, as Mr. Beasley wished us to assume, damaged 


(1) 14 C. B. (NS.) 259; 382 LJ. = (8) 11 ©. B, (NS.) 270; 30 L. J. 
(C.P.) 170. (C.P.) 358, 
(2) 2M. &§. 278, 
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by knocking about. If it had been, the case might have been 
brought within the principle of Lawrence v. Aberdein (1), and 
Gabay v. Lloyd. (2) But the statement in the case precludes us 
from drawing any such inference. If we were to hold that a loss 
by delay, caused by bad weather or the prudence of the captain in 
anchoring to avoid it, was a loss by perils of the sea, we should 
be opening a door to claims for losses which never were intended 
to be covered by insurance, not only in the case of perishable 
goods, but in the case of goods of all other descriptions. By the 
common understanding both of assured and assurers, delay in 
the voyage has never been considered as covered by a policy 


like this. I therefore agree that our judgment should be for the 
defendant. 


Brett, J. I am also of opinion that damage to goods caused 
wh delay of the voyage, though the consequence of stormy and 
“yampesttious weather, is not one of the perils covered by an ordi- 
nary policy. Such damage must have occurred many times, and 

_yet no trace is to be found of such a claim being maintained. 
If it be desired, a clause may easily be inserted in the policy to 
meet the case. 


Judgment for the defendant. 


Attorneys for plaintiff: Lewis & Sons. 
Attorneys for defendant: Ellis, Parker, & Clarke. 


(Q) 5B. & A. 107. (2) 3B. & ©. 793. 
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SPEDDING v. THOMAS NEVELL. 


Vendor and Purchaser; Measure of Damages on Breach of a Contract for a 
Lease—Principal and Agent ; ‘False Representation of Authority. 


The plaintiff being in the occupation of a house and shop, as assignee of a term 
which would expire on the 25th of March, 1867, at arent of 65J. a year, the de- 
fendant (who had for several years acted as agent for the freeholder, in the receipt 
of the rents of the property), on the 16th of November, 1863, agreed in writing, 
“on behalf of his brother” (the freeholder), to grant the plaintiff, at the expiration 
of the existing term, a renewed lease for twenty-one years, at a rent of 70l.a 
year, and upon terms slightly varying from those of the former lease, the plaintiff 
contracting in the meantime to modernize the house by putting in a new shop- 
front at her own expense. 

The plaintiff put in a new shop-front at an expense of 50/., and expended 10/7. 
more in permanently improving the premises; and, on the 28th of June, 1865, 
she contracted with one Budd to sell him all her interest in the existing and future 
leases for a premium of 150/., Budd taking the shop-fixtures and stock at a valua- 
tion. Budd was let into possession under this agreement, and paid the premium, 
&c. Neither the defendant nor his brother had notice of this agreement. 

The defendant had no authority from his brother to make the agreement of the 
16th of November, 1863; and the latter refused to ratify it. The plaintiff, who 
had no notice of the defendant’s want of authority to make the agreement, there- 
upon (in conjunction with Budd) filed a bill against the defendant’s brother for a 
specific performance. The brother in his answer denied all knowledge of the 
agreement ; and the defendant, when before the examiner, swore that he was not 
authorized by him to enter into it: the plaintiff’s bill was consequently dismissed 
with costs, which were paid by her. 

Budd, who had been turned out of possession, brought an action against the 
plaintiff upon her contract with him, and on a reference recovered damages to the 
amount of 280/., which was made up as follows :—205/. assessed by the arbitrator 
as thie value of the lease; 22d. 10s. for the loss incurred by Budd on the re-sale of 
fixtures which he had brought upon the premises; 35/. for loss of business by 
removal ; 17/7, 10s, for solicitor’s charges. These damages, together with the costs 
of the action and reference, were paid by the plaintiff :-— 

Held, that the plaintiff was entitled to recover against the defendant all the costs 
paid and incurred by her in the Chancery suit, and also the value of the lease 
which she had lost through the non-performance of the agreement of the 16th of 
November, 1863 (assumed to be 205/.); but not the damages and costs which 
arose out of her agreement for the re-sale of the lease to Budd, these not neces- 
sarily or naturally resulting from the wrongful act of the defendant, and conse- 
quently being too remote. 


Tue first count of the declaration set out an agreement by the 
defendant, as agent for one James Nevell, his brother, for the 
renewal of a lease to the plaintiff of a house, shop, and premises in 
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Ebury Street, Pimlico, and averred that the plaintiff, relying upon 
and in pursuance of the same, laid out money in modernizing the 
house and shop, and entered into an agreement with one Budd to 
sell him all her interest in the unexpired term of the existing lease 
and in the lease to be granted in pursuance of the agreement; and 
alleged for breach that the defendant and his brother refused to 
renew the lease, whereby the plaintiff was incapacitated from per- 
forming her agreement with Budd, and was obliged to pay him 
damages and costs, and also incurred costs in a Chancery suit 
instituted by her against James Nevell for specific performance of 
the defendant’s agreement. 

The second count was for a false and fraudulent representation 
by the defendant that he was authorized by his brother to enter 
into the agreement set out in the first count, whereby the plaintiff 
was induced to spend money upon the premises, and to incur 

costs, &e. 
- “The third count alleged that, in consideration that the plaintiff 
would enter into a contract with the defendant as and assuming to 

_bre agent of his brother for the renewal of the lease by the latter 
on the terms set forth in the agreement, the defendant promised 
the plaintiff that he was authorized by his brother to make the 
contract for him as agent; that the plaintiff did enter into the 
contract, and spent large sums of money, &c.; but that the de- 
fendant was not authorized as such agent as aforesaid, and that by 
reason thereof the plaintiff was not able to enforce the performance 
of the contract, and was put to expense, &c. 

Pleas, traversing every allegation in the several counts. Issue 
thereon. 

The following case was stated by an arbitrator for the opinion 
of the Court :— 

1. The plaintiff, Mrs. Spedding, on the 16th of November, 1863, 
was in occupation of a house and shop and premises, No. 23, Ebury 
Street, Pimlico; Mr. James Nevell, the defendant’s brother, being 
the freeholder. The plaintiff was equitably entitled or interested 
in the premises for the residue of a term of twenty-one years 
created by a lease granted by James Nevell to William Fuller, 
dated the 30th of May, 1846, and expiring on the 25th of March, 
1867. On the 18th of February, 1867, the plaintiff became 


213 


1869 


SPEDDING 


Vv. 
NEVELL. 


214 


1869 


SPEDDING 


v. 
NEVELL, 


COURT OF COMMON PLEAS. [L. R. 


assignee, by a legal assignment, of the residue of the said term 
then unexpired. 

2. The defendant had for several years previous to and during 
the year 1863 acted as the agent of his brother, James Nevell, in 
the receipt of the rents of the house and premises in question and 
of other property. The plaintiff, being desirous to obtain a renewal 
of the lease of the premises, applied to the defendant to obtain 
such renewal from his brother; and afterwards, on the 16th of 
November, 1863, the defendant, assuming to have his brother’s 
authority, agreed on his behalf so to do, and made and signed an 
agreement (duly stamped) as follows :— 

“5, Eccleston Street, 16th Nov. 1863. 

“ Madam,—I undertake, on behalf of my brother, Mr. James 
Neyell, to renew to you the lease of house No. 23, Ebury Street, 
Pimlico, at the expiration of the term, of twenty-one years from 
such period, at the rental of 70/. per annum, being an increase of 
5l. per year, upon the following conditions, viz. that you modernize 
the house ,by putting in a new shop-front at your sole cost and 
expense ; the terms of the present lease to be the terms of the 
renewed one, with this exception, that the words ‘ or wine, spirit, 
and beer-merchant’ be added to the list of restricted trades men- 
tioned therein, to any of which it will be contrary to your agree- 
ment to let the shop or house during any part of your tenancy. 

“Mrs. H. Spedding. (Signed) “Thomas Nevell.” 

3. The defendant had no authority from his brother, express or 
implied, to make any such agreement. 

4. The plaintiff, shortly after the making of the agreement of 
the 16th of November, performed the said agreement by putting 
in a new shop-front, at an expense of 50/., and she also expended 
a further sum of 10/. in permanently improving the house, shop, 
and premises. 

5. By an agreement dated the 28th of June, 1865, made between 
the plaintiff of the one part and George Budd of the other part, 
the plaintiff, in consideration of 1507. to be paid, and which was in 
fact paid, by Budd to her, agreed to sell to Budd all her interest in 
the term then unexpired under the lease of the 30th of May, 1846, 
and also in the lease to be granted to her pursuant to the agree- 
ment of the 16th of November, 1863; and she thereby agreed to 
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take up the lease so to be granted to her, and assign the same to _1869 
Budd. By this agreement [a copy of which was annexed to the  gpappmwa 
case] the plaintiff contracted to sell all her interest in the existing 
term, and also all her interest in “a lease proposed and promised 
to be granted to her from the 25th of March, 1867, for a term of 
twenty-one years, at the rent of 702.” &c., for the sum of 1502.; 
Budd further agreeing to take the shop-fixtures and stock in trade 
at a valuation; and the plaintiff undertaking to use her best 
endeavours to obtain the lease to be made direct to Budd, and, 
failing to do so, to take the same herself, and (at her own expense) 
to assign the same immediately to Budd. 

6. James Nevell refused to perform the agreement of the 16th 
of November, 1863; and on or about the 10th of January, 1867, 
he gave notice, by his solicitor, that he should require possession 
of the premises upon the expiration of the term created by the 

glease of the 30th of May, 1846. No lease has been granted, in 
pursuance of the agreement of the 16th of November, 1863, to 
the plaintiff or any other person. Budd was at the time of the 
expiration of the lease of the 30th of May, 1846, in the occupation 
of the premises, and carrying on a trade and business therein. 
James Nevell permitted Budd to continue in such occupation 
until Christmas, 1867. When Budd ceased the same, James 
Nevell took possession thereof, and shortly afterwards granted a 
lease of the premises to one Thomas Perry, at a rent of 1000. per 


v 
NEVELL. 


annum. 
7. James Nevell having so refused to perform the agreement of 


the 16th of November, 1863, the plaintiff applied to Budd to 
become a co-plaintiff jointly with her in a suit to be instituted in 
Chancery against James Nevell for specific performance of the 
said agreement ; and Budd consented to become such co-plaintiff, 
upon the plaintiff indemnifying him against all costs and expenses 
he might become liable to pay by reason of becoming such co- 
plaintiff. The plaintiff thereupon signed a written indemnity. 

8. A suit was afterwards instituted in Chancery, in which the 
now plaintiff and Budd were plaintiffs, and James Nevell was 
defendant; the bill praying that James Nevell might be decreed 
to specifically perform the agreement and grant the plaintiff a 
proper lease of the house and premises for the term of years, and 
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at the yearly rent, and according to the terms mentioned in the 
agreement; the now plaintiff stating in the said bill her readiness 
and willingness, and thereby offering, to perform the agreement 
on her part, and, on the execution and delivery of the lease to her, 
to execute and deliver to the defendant, James Nevell, a counter- 
part thereof. 

9, James Nevell put in an answer to the said bill, alleging 
among other things that the now defendant never communicated 
with him on the subject of a renewal of the lease, and had no 
authority to enter into the agreement of the 16th of November, 
1863: and the now defendant, Thomas Nevell, was called and 
examined upon oath as a witness on behalf of the plaintiffs in the 
suit, before one of the examiners of the Court. He stated, in 
substance, that he never communicated with his brother on the 
subject of renewing the lease to the now plaintiff, and that it 
was very wrong in him to sign the agreement of the 16th of 
November, 1863, that he had no authority to sign it on behalf of 
his brother, James Nevell, and that his said brother knew nothing 
about it. 

10. The bill in the suit of Spedding and Budd v. Nevell was, 
upon the petition of the plaintiffs therein, ordered to be dismissed 
out of Court as against the defendant therein, with costs, to be taxed. 
The now plaintiff thereupon paid to James Nevell 287. 18s. 2d. for 
his taxed costs of the said suit; and the now plaintiff incurred 
costs of herself and her co-plaintiff in the said suit to the amount 
of 70. (this last-mentioned sum, if recoverable in this action 
against the defendant, was to be subject to taxation). 

11. Budd commenced an action against the now plaintiff for 
damages for breach of the agreement of the 28th of June, 1865; 
and the said action was referred to the arbitration of A. Coxon, 
Esq., the costs of the cause to abide the event thereof: and the 
said A. Coxon having heard both parties, awarded that the now 
plaintiff should pay to Budd for damages 280/., together with the 
costs of the reference and award. Mr. Coxon was examined before 
the arbitrator by whom this case was stated, as a witness; and he 
stated that the said sum of 280. so awarded was made up as 
follows :—He found that the premises were of the annual value of 
901. and he capitalized the difference between that sum and 701., 
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the reserved rent, on an 8 per cent. table, making 2057. He found 1869 
that the plaintiff, Budd, had incurred a loss of 227. 13s. 4d. on the Bee 
re-sale of fixtures bought by him and put up on the premises. He 
found that the plaintiff, Budd, would sustain a loss in his business 
by removal therefrom, and incur expense by removal amounting to 
35/.; and that the plaintiff, Budd, had become liable to pay for 
solicitors’ charges, for advising him, and otherwise in and about 
the matters, 17/7. 17s. 6d. And, throwing off the odd shillings and 
pence, Mr. Coxon awarded all those sums to the plaintiff, Budd, as 
damages, making in the aggregate 2801. 

12. The now plaintiff has paid Budd the sum of 280/. so awarded 
-as damages as aforesaid, together with 66/. 5s., the taxed costs of 
Budd in the action and on the reference: and the now plaintiff 
has incurred costs to her attorney, in defending the action and 
attending the reference, to the amount of 807. This last-mentioned 

~8um was also to be subject to taxation. 
“#13. Subject to the opinion of the Court, the arbitrator awarded 
and directed that the verdict entered for the plaintiff do stand 

_Alpon each and every count in the declaration, but that the amount 
thereof be reduced to 5847. 18s. 2d., made up as follows :—50/. costs 
of new shop-front ; 107. expended for permanent improvement of 
the premises; 28. 13s. 2d. for the costs of the defendant James 
Nevell in the suit of Spedding and Budd v. Nevell; 70I. for the 
plaintiffs costs incurred in the suit, subject to taxation as aforesaid ; 
2807. the damages awarded and paid by the'now plaintiff in the 
action of Budd vy. Spedding ; 661. 5s. the plaintiff’s costs in the 
last-mentioned action and of the reference; and 800. the de- 
fendant’s costs of the last-mentioned action and reference, subject 
to taxation as aforesaid. 

14. The pleadings in the action were to be taken as and form 
part of the case. 

The question for the opinion of the Court was, whether the 
several sums mentioned in the 13th paragraph, making together 
5841. 18s. 2d., or any and which of them, or any part thereof re- 
spectively, were recoverable in this action, on any count or counts 
in the declaration, and whether any and what deduction from the 
584. 18s. 2d. should be made in respect of the sum of 150. paid 
by Budd to the plaintiff as aforesaid; it being agreed that the 
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verdict should stand for the sum of 584I. 18s. 2d., or for any less 
sum, as the Court might direct. 


J. Brown, Q.C. (Bush Oooper with him), for the plaintiff. The 
plaintiff is entitled to recover the whole of the sums enumerated 
by the arbitrator, with the exception of the 507. expended in put- 
ting in a new shop-front, and 10/. for permanent repairs; these 
must be considered as included in the assessment of the value of 
the new lease. As to the costs paid and incurred in the Chancery 
suit, she is clearly entitled to them, upon the principle laid down 
by this Court in Randell v. Trimen (1), and by the Court of 
Queen’s Bench in Collen v. Wright. (2) When that suit was in- 
stituted, the plaintiff had a right to suppose that the defendant 
had authority from his brother to make the contract for the new 
lease ; and she was first informed of the absence of authority by 
the evidence given by the defendant before the examiner. It is 
true that James Nevell, on the 10th of January, 1867, gave notice, 
through his solicitor, that he should require possession of the pre- 
mises upon the expiration of the former lease; but, under the 
circumstances, the plaintiff was well warranted in assuming collu- 
sion between the two brothers. The defendant for the first time 
disclosed his want of authority when he came to give his evidence 
upon oath in this suit. Collen v. Wright (2) is an exactly parallel 
case. There, as here, all the expenses sought to be recovered were 
occasioned by the assertion of authority made at the time of the 
contract being continued and persisted in by the defendant, and 
bona fide acted upon by the plaintiff, down to the time of the com- 
mencement of the proceedings in Chancery. ‘That was the ground 
upon which the judgment of the Queen’s Bench was affirmed in 
the Exchequer Chamber. Then, as to the damages and costs in 
the action of Budd y. Spedding. The defendant having contracted 
to grant the plaintiff a renewed lease, she entered into an agree- 
ment for the sale of all her interest in the premises, and in the 
fixtures and stock thereon to Budd; and being, in consequence of 
the defendant’s fraud, unable to carry out that contract, she was 
sued by Budd, who recovered damages against her to the amount 


(1) 18 C.B. 786; 25L.J.(C.P.) 307. 147: in error, 8 E. & B. 647; 27L. J. 
(2) 7 E.& B. 301; 26L.9. (QB) (QB) 215. 
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of 280/., besides costs, and she herself incurred other costs in de- 
fending herself in that action. All these she is entitled to recover 
here, as the consequences of the defendant’s false and fraudulent 
representation. 

[Monvacue Smitu, J. How can the plaintiff recover damages 
for the loss on the re-sale? Could she have recovered them from 
the vendor, assuming that he had title and wilfully refused to per- 
form the contract ?] 

She would clearly be entitled to the value of the term. The 
authorities upon the subject are conveniently collected in Lock v. 
Furze. (1) There, the plaintiff was allowed to recover the differ- 
ence in value between the term which he obtained and that which 
the defendant’s testator had contracted to grant him; and the 
rule in Flureau v. Thornhill (2) was held not to apply; but that 
laid down in Hopkins v. Grazebrook (3), Robinson v. Harman (4), 

a@nd Pounset v. Fuller (5), was adopted by the Court. Damagcs 
for the loss of the bargain were also allowed to be recovered in 
Engel v. Fitch. (6) After an elaborate review of the authorities, 
Cockburn, C.J., in the last-mentioned case (7), says: “There is 
nothing in the nature of real property which, either on technical 
or general grounds, should take a contract for the sale of real 
estate out of this general rule, with one single exception, viz. that, 
owing to the state of the law as to real property, the undoubted 
owner of an estate often finds, unexpectedly, difficulty in making 
out a title, which he cannot overcome; if, an obligation to make 
out title being implied on every such contract, the opposite party 
rejects the title and repudiates the contract, it seems not alto- 
gether unreasonable that he shall be entitled to no more than the 
return of the deposit, if any, and the expense of investigating 
the title... . But the limit of the exception is to be found in 
the reason on which it is based: the reason ceasing, the rule 
should also cease. It can properly have no application where the 
non-performance of the contract arises, not from a difficulty as to 
title, but from the fact of the party who engages to sell not having 


@) 195. BaGNis.)398; of. Lard. (4) 1 Ex. 850. ; 
(C.P.) 201. (5) 170. B. 660; 25 L. J. (0.P.) 145. 

(2) 2 W. Bla. 1078, (6G) Law Rep. 3 Q. B, 314. ; 

(8) 6B. & C, 31. (7) Law Rep. 8 Q. B. at p. 330. 
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first secured to himself the property in the thing of which he takes 
on himself to dispose. In such case, there seems no sound reason 
why the consequences which arise on a breach of contract on the 
sale of goods should not equally attach.” The decision in Williams 
y. Reynolds (1), which will probably be relied on for the defendant, 
proceeded upon the principle that, upon the seller’s refusal to com- 
plete the contract, the buyer might have gone into the market and 
purchased other goods. That principle does not apply to the case 
of a contract to grant a lease. | 

[Monracur Smiru, J. Has the arbitrator properly assessed 
the value of the term? He has adopted Mr. Coxon’s valuation as 
between the plaintiff and Budd. The true question here is, what 
has the plaintiff lost through the defendant’s misrepresentation : 
Simons v. Patchett. (2) As to the other damages, and the costs of 
Budd’s action, those clearly are too remote. 

Katine, J. The plaintiff cannot recover against the defendant 
larger damages than she could have recovered against his principal, 
if he had had one.] . 

In Smith v. Compton (3), the defendant conveyed premises to 
the plaintiff, and covenanted for good title: an action of formedon 
was afterwards brought against the plaintiff by one having better 
title, and the plaintiff compromised that action for 500/.; and it 
was held that he might, in an action for breach of covenant, recover: 
the whole sum so paid, and his costs as between attorney and client 
in the compromised suit, though he had given the defendant no 
notice of that suit. Wrightup v. Chamberlain (4) also shews that, 
where the costs are reasonably incurred, they are recoverable. 
Besides, here is a count in tort: and there is no reason why the 
measure of damages should be narrowed in the case of a wrong- 
doer. It is the fraud of the defendant which has occasioned all 
this loss to the plaintiff. It was impossible to assess the damages. 
which Budd had sustained without the intervention either of a jury 
or an arbitrator. The absence of notice could at the most only be 
ground for contending that the plaintiff had not done the best she 
could. 

Quain, Q.C. (Cookson with him), for the defendant. Upon the 


(1) 6B. & 8. 495; 34L. J. (QB. 221. (3) 3B. & Ad. 407. 
(2) 7E. & B. 568; 26 L. J. (QB) 195. (4) 7 Scott, 598. 
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authority of Collen v. Wright (1), it may be conceded that the 
plaintiff was entitled to a verdict upon the count for breach of 
warranty. But there is no ground whatever for inferring fraud. 
Having for many years acted as agent for his brother, the defendant 
not unnaturally thought there would be no difficulty in getting 
him to renew the lease upon the more advantageous terms offered. 

[Brert, J. It is not usual to refer a case to arbitration, unless 
the charge of fraud is withdrawn. 

Montaevue Smitu, J. The defendant must have known at the 
time he entered into it, that he had no authority from his brother 
to make the agreement. The propriety of the verdict, however, is 
not referred to us, but only the question of damages. ] 

In Collen v. Wright (1) the defendant persisted, down to the 
time of the commencement of the Chancery proceedings, in assert- 
ing that he had the authority which he professed to have: and 

a@hat, was the very ground of the judgment of Willes, J., in the 
Exchequer Chamber. Here, however, there is no such finding ; 
which affords a material distinction between the two cases. If the 
-plaintiff-chose to commence proceedings against James Nevell, 
without inquiry of any kind, Collen y. Wright (1) is an authority 
to shew that she is not entitled to charge the defendant with the 
costs of those proceedings. As to the damages and costs paid to 
Budd, there is no pretence for imposing those upon the defendant. 
The utmost the plaintiff can in any view be entitled to is, the loss 
she has sustained by not getting the renewed lease she bargained 
for. She must abide the loss incurred by her having improvidently 
contracted for the resale of the lease before she had secured it. It 
is a damage too remote to charge upon the defendant; it could not 
have been in the contemplation of the parties at the time of 
making the contract. The plaintiff may be entitled to recover the 
507. and 107. which she expended on the premises upon the faith 
of the agreement for a renewed lease, but not the value of the term 
in addition. This, indeed, is conceded. If she be entitled to the 
value of the term which she has lost, it must be upon the principle 
laid down in the cases already referred to, which have engrafted 
an exception upon the rule in Flureaw v. Thornhill (2), all of 


(1) 7E. & B, 801; 26 L. J. (Q.B.) 147: in error,8 E. & B, 647; 27 L. J.(Q.B.) 215. 
(2) 2 W. Bla. 1078. 
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which turned upon fraud or wilful misconduct ; the vendor know- 
ing he had no title, or, having title, wilfully and improperly 
refusing to convey. Then, assuming that the plaintiff is entitled 
to damages for the loss of the term, what are those damages 
to be? There is no finding as to that: all that appears in the 
case is, that Budd recovered 2807. damages against her, and that in 
that actiog the arbitrator assessed the loss of the term to Budd 
at 2051. 

[Monracus Suir, J. There is some evidence, as against the 
defendant, that the premises were worth 100/. per annum. If so, 
the arbitrator, if he adopted the mode of valuation suggested by 
Mr. Coxon, should have capitalized the difference between 70I. a 
year and 100/.] 

Smith v. Compton (1) and Wrightup v. Chamberlain (2), have no 
very serious bearing upon the question. The costs of Budd’s 
action cannot be allowed in any event. Having no defence, the 
plaintiff should not have allowed those costs to be incurred. The 
other damages awarded to Budd fall within the same category. 

J. Brown, Q.C., in reply. 


Keratine, J. Thisis-an action in which the plaintiff charges the 
defendant with having assumed to be the agent of his brother, James 
Nevell, and entering into a contract with her for the renewal of a 
lease of which she was possessed for the residue of a term of years, 
the reversion being in the defendant’s brother, whereas he was not 
such agent, and also with having falsely represented that he had au- 
thority to make the contract; and the plaintiff claims damages for 
the false representation of authority; and for the loss of the term. It 
appears that, by an agreement of the 16th of November, 1863, the 
defendant contracted, on. behalf of his brother, James Nevell, to 
grant the plaintiff a renewed lease for twenty-one years, at the 
expiration of the then existing term, at a rent of 70J. per annum, 
which was an advance of 5. per annum on the rent theretofore 
paid, and subject to certain other conditions. The defendant in 
fact had no authority from his brother to make such contract. But 
the plaintiff, assuming that the defendant had authority, on the 
28th of June, 1865, entered into an agreement to dispose of her 

(1) 3B, & Ad, 407, (2) 7 Scott, 598. 
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interest in this agreement for a lease to one Budd for 150/., and at —_1869 
arent of 70/. per annum. When the time arrived for the granting  gprppine 
of the new lease, James Nevell repudiated his brother's authority, yy.” 
and declined to renew; and at the expiration of the original term, 
Budd, who had been let into possession by the plaintiff, was turned 
out, and James Nevell granted a lease to another person at a rent 
of 1002. per annum. The plaintiff, thereupon, in conjunction with 
Budd, commenced a suit in Chancery against James Nevell to en- 
force specific performance of the agreement of the 16th of November, 
1863. James Nevell, in his answer, alleged that the now defendant 
never communicated with him on the subject of the renewal of the 
lease, and had no authority to make such agreement for him; and 
the now defendant, who was examined as a witness, also swore that 
he had no authority to sign the agreement on behalf of his brother. 
As far as appears from any finding in the case, that was the first 
etime it was brought to the knowledge of the plaintiff that the 
défendant had falsely represented that he had an authority which 
he did not possess. It was much pressed by Mr. Quain that it 
does not appear that he had not before that disclosed the fact of 
his want of authority. We cannot infer that before the revelation 
in the Chancery suit the plaintiff had any information on the sub- 
ject. The plaintiffs bill was thereupon dismissed. Budd then 
brought an action against the plaintiff upon the agreement which 
she had entered into with him, and upon a reference recovered 
damages and costs. The plaintiff also incurred costs in defending 
that action. That being so, the plaintiff has brought this action 
against the defendant, who was the cause of all the mischief; and 
she divides her claim into several branches. In the first place, 
she claims to be entitled to the costs which she was compelled to 
pay and has incurred in the suit instituted in Chancery. I am of 
opinion that, so far as those costs are concerned, her claim is well 
founded. Mr. Quain has very strongly urged that the case is not 
within either Collen v. Wright (1), or Randell y. Trimen (2), because 
there was no persistence by the defendant in his false representa- 
tion, as there was in those cases. There is nothing, however, in 
the case, as stated by the arbitrator, to shew that the defendant 


(1) 7E.& B. 301; 26. J. (Q.B.)147: in error, 8 E. & B. 647; 27L,J.(Q.B.)215. 
(2) 18 C. B. 786; 25 L, J. (C.P.) 307. 
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ever recalled his false statement that he had authority to contract 
on behalf of his brother, until his evidence was taken before the 
examiner in the Chancery suit. 

Next, the plaintiff claims to be placed in the same situation as 
she would have been in if the contract had been fully carried out ; 
in other words, she claims to be entitled to recover damages com- 
mensurate with the value of the lease which she would have had if 
the defendant had had authority from his brother to enter into the 
agreement of the 16th of November, 1863. I am of opinion that 
the plaintiff is, under the circumstances, entitled to recover against 
the defendant the value of the term. ‘That value might be ascer- 
tained in various ways. It appears that the plaintiff had contracted 
to assign her interest in the renewed lease to one Budd for 1501, 
and upon certain other terms mentioned in the agreement. Being 
unable to carry out that contract, an action was brought against 
her by Budd; and, upon a reference to ascertain what damages 
Budd was entitled to recover in that action, the arbitrator found 
that the annual value of the premises was 90/., and, capitalizing 
the difference between that sum and 70/., the rent to be reserved 
by the lease, he assessed the value at 2057. It may be that the 
arbitrator has taken too low an estimate, seeing that the premises 
have since been let for 100/. per annum : but I will assume that he 
has correctly estimated the value, and therefore I think the plain- 
tiff is entitled to recover the 2057. If, however, Mr. Quain thinks 
it prudent to incur the risk of going back to the arbitrator for the 
purpose of assessing the value of the term as between these two 
parties, the Court will not object to its being referred back to him. 
For the disposal of the question before us, it is enough to say that 
in my opinion the plaintiff is entitled to recover against the de- 
fendant the value of the term. 

The third head of claim is this:—The plaintiff insists that she is 
entitled to recover as against the defendant all the costs she has 
incurred in consequence of the action which was brought against 
her by Budd, and the entire damages assessed by the arbitrator in 
that action. Iam of opinion that she is not entitled to recover 
those damages and costs. I think it cannot, under the circum- 
stances here stated (and every case‘of the kind must stand upon 
its own particular ground), be taken to have been in the contem- 
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plation of the parties, at the time of entering into the contract for 1869 
a renewal of the lease, that this re-sale should take place. Besides, spsppive 
this agreement with Budd was entered into without any communi. Niet: 
cation with the defendant, and without any inquiry on the part of 
the plaintiff, and without the knowledge either of the defendant or 
his brother. Now, without laying it down that such notice should 
have been given, it is enough to say that the absence of notice is an 
additional circumstance to induce me to say that this consequence 
of a breach of the contract could not have been in the contempla- 
tion of the parties at the time, so as to make the damages resulting 
from it naturally flow from the wrongful act of the defendant. 

I am therefore of opinion that the plaintiff is entitled to recover 
upon these two heads of claim first referred to, but not upon the 
third. And this, I think, substantially disposes of all the questions 
which the arbitrator has submitted to us. 

fe P 
~*MontTaGueE Smitu, J. Iam of the same opinion. The action, 
so far as it is founded upon contract, rests upon a warranty given 
by the defendant, who assumed to be acting as agent for his 
brother, that he was such agent. ‘The plaintiff, relying upon that 
warranty, entered into a contract for the sale of her interest in the 
intended lease to Budd: and the defendant’s brother, when applied 
to, refused to grant a lease. The plaintiff thereupon filed a bill for 
specific performance against James Nevell, the defendant’s brother. 
The defendant was examined as a witness for the plaintiffs in that 
suit, and on such examination admitted that he had no authority 
from his brother to enter into the contract for renewal of the lease. 
The plaintiffs bill was thereupon dismissed, with costs; and she 
now seeks to recover from the defendant the costs incurred by her 
in that suit, as well as those which she was compelled to pay to 
the then defendant and also to her co-plaintiff, Budd, who became 
a party to the suit under an indemnity. Mr. Quain contends that 
the case differs from Collen v. Wright (1), where such costs were 
held to be recoverable against a person who had in a similar manner 
falsely represented himself to be authorized as agent to contract 
for the grant of a lease, because in that case the defendant had 
down to the time of the filing of the bill persisted in asserting that 
(1) 7B. & B. 301; 26 L.J.(Q.B.)147: in error, 8 E. & B. 647; 27 L. J. (Q.B,) 215. 
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he had the authority which he had represented himself to have. 
It is quite consistent with the facts found by the arbitrator here 
that this defendant had done the same. James Nevell repudiated 
the defendant’s authority ; but the defendant never communicated 
to the plaintiff that he had no such authority, until he appeared 
before the examiner as a witness. Seeing the relationship of the 
parties, and the manner in which the defendant appeared to have 
acted before for his brother, I am by no means satisfied that, even if 
the defendant had made such a communication, the plaintiff would 
not have been justified in going on with the suit. Upon his evidence, 
the plaintiff was compelled to abandon the suit and pay the costs. 
I am clearly of opinion that those costs constitute a damage which 
naturally flowed from the contract which the defendant entered 
into with the plaintiff, and that she is entitled to recover them in 
this action. 

The next question is whether the plaintiff is entitled to recover 
the value of the term agreed to be granted. I apprehend that 
in this case (though possibly not in all cases), the proper mea- 
sure of damages is the same as it would be if this had been an 
action against the principal for refusing to carry out the agree- 
ment; because, if the defendant had possessed the authority which 
he represented himself to have, there would have been a bind- 
ing contract for the renewal of the lease. If James Nevell had 
not possessed the estate, or had been insolvent, the case might 
have been different. But there is no suggestion that he was not 
perfectly solvent; and it is clear that he had title to grant the 
lease which the defendant contracted that he should grant. The 
proper measure of damages therefore must be, the loss which 
the plaintiff has sustained in not having a valid contract with 
James Nevell. To ascertain the amount of that loss, we must see 
what would have been the value of the lease, if granted. The case 
of Simons v. Patchett (1) clearly shews that the value of the estate is 
the proper measure of damages in this case. That was an action 
against the defendant for falsely assuming to have authority as 
agent of Rostron & Co. to contract for the purchase of a ship from 
the plaintiff. It turned out that the defendant had no such au- 
thority, and Rostron & Co. refused to adopt the contract. he 

(1) 7 BE. & B, 868; 26 L, J. (QB) 195. 
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plaintiff re-sold the ship for a price considerably less than that which 
the defendant had contracted for, and sued him for the difference. 
It was held that the proper measure of damages was the loss on 
the re-sale. Mr. Brown further says that the plaintiff, having 
been prevented from carrying out her contract with Budd, and 
having been sued by him and been compelled to pay him 
damages and large costs, she is entitled to recover, in addition 
to the value of the lease, the damages and costs which she has 
paid to Budd. I cannot, however, come to that conclusion. It 
is impossible to lay down a rule which shall govern all cases. 
Here, the defendant, professing to have authority as agent to do 
so, contracts with the plaintiff for a renewal of her lease. Did that 
warrant her in entering into a sub-contract for the sale of her 
interest in the intended lease, so as to throw upon the defendant 
the loss of that bargain, supposing the contract which he had 
gentered into not to be ratified? I find no sufficient reason for 
fidlding that a re-sale of the lease may be considered to have 
been in the contemplation of the parties at the time of making the 
-original-contract. Upon the whole, therefore, it appears to me 
that the plaintiff is only entitled to recover the value of the lease, 
enhanced by the expenditure contemplated by the agreement itself, 
and that the loss upon and arising from the resale cannot be re- 
covered. The arbitrator who decided the question of damages be- 
tween Budd and the plaintiff estimated the value of the lease at 
2051., capitalizing the difference between 70/. a year which the 
plaintiff was to have paid, and 901. a year which he considered to 
be the value of the premises. It is true, that is higher than the 
price which Budd had agreed to pay the plaintiff for the lease. 
But the 1507. which Budd agreed to pay is not necessarily to be 
considered as the actual value of the lease, because he further 
agreed to take the stock and fixtures upon the premises at a valu- 
ation ; and the plaintiff might, in consideration of that stipulation, 
have consented to take a less sum for the lease than she would 
otherwise have demanded. I therefore think we may fairly take 
the 205l. as the value of the lease, and allow that sum to the 
plaintiff as damages for the loss of the term. If the defendant is 
not satisfied, he may go back to the arbitrator to have the value 
assessed. It seems to me that the sums I have referred to com- 


22 


1869 
SPEDpINe _ 
Oe 
NEVELL. 


228 


1869 
SPEDDING 


0. 
NEVELL. 


Feb. 4. 


COURT OF COMMON PLEAS. [L. R. 


prehend the whole amount of damages which the plaintiff is 
entitled to recover. 

With regard to the damages and costs which Budd recovered 
against the plaintiff in the action and under the reference, I think 
they fall within the principle which has led me to the conclusion 
that the consequences of the plaintiff’s breach of contract with 
Budd are not to fall upon the defendant, all those consequences 
being too remote. 

Upon the whole, I agree with my Brother Keating that the 
plaintiff is entitled to judgment for the sums I have mentioned. 


Brett, J. Jam entirely of the same opinion, and for the same 
reasons. 


Judgment for the plaintiff for 3037. 18s. 2d. (1) 


Attorney for plaintiff: Vand. 
Attorney for defendant: G. Carew. 


[IN THE EXCHEQUER CHAMBER.] 


MATTHEWS v. THE DISCOUNT CORPORATION. 


Measure of Damages—Weight Notes on Sale of Jute—Title to Deposit after 
Destruction of Goods., 

A. having purchased jute, warehoused it at the London Docks, paid a deposit 
on it, and received weight notes for it from the Dock Company, and these he 
deposited with B, as a security for advances made to A. by C., and B. agreed to 
hold them as such security, The jute having been destroyed by fire, A. applied 
to B. for the notes, who wrongfully gave them up to him, and A. then went to 
the vendor of the jute and obtained back the deposit and subsequently became 
insolvent and failed to repay C. his advances. 


C. having sued RB. for his breach of contract in delivering up the weight notes 
to A.:— 


Held, that C. was entitled to substantial and not merely nominal damages. 


THIS was an appeal from a judgment of the Court of Common 
Pleas, making absolute a rule obtained by the plaintiff to increase 
the damages from a nominal sum to 719/., an amount agreed upon 
between the parties. 


(1) Subject, as to the 707. costs, to taxation. 
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The facts of the case, as far asis material for the present decision, 1869 
were as follows :— oyna 

In January, 1866, Messrs. Steele, Scott, & Co., who were com- Diesen 
mission agents in London, purchased of Messrs. Rathbone Brothers Corroration. 
& Co., of Liverpool, through Messrs. Corrie & Co., their brokers, a 
quantity of jute, per ship Jrwell, upon the usual terms. The pur- 
chase was on the joint account of Messrs. Steele, Scott, & Co. and 
the plaintiff, under an arrangement that the former were to keep 
the plaintiff out of cash advance, it being anticipated that the jute 
would be resold at a profit before the prompt day. 

According to the usual terms, the jute was to be at the risk of 
the sellers till the prompt day. 

The jute on arrival was deposited in the jute warehouse of the 
West India Dock Company, and weight notes were made out by 
the company to Messrs. Corrie & Co., the selling brokers. 

@ Messrs. Steele, Scott, & Co., being unable to arrange for the pay- 
mént of the deposit money as agreed, applied to the plaintiff, who 
advanced 2000/7. for that purpose, and subsequently agreed that 

Messrs. Steele, Scott, & Co., should draw upon him three further 
bills amounting to 3300/, upon the security of a portion of the 
weight notes, and that the bills should be discounted by the 
defendants, who were to receive such weight notes as security, and 
hold them for the plaintiff. 

The defendants accordingly discounted the bills and signed 
receipts for the weight notes, stating that they held them for the 
plaintiff. 

The weight notes are documents issued by the Dock Company 
and contain amongst other things the description and weight of the 
jute. Their use is shewn by the form of agreement on the back, 
which is as follows :— 

engage to deliver to 
or order, the warrant issued by the East and West India Dock 
Company, for the within-mentioned goods, paying 
for the same on or before Should the delivery 
be required before the expiration of the prompt, the weight note, 
must be produced at the Hast India Docks together with the war- 
rant regularly endorsed, without which no delivery can take place ; 
but after that date the warrant alone will be sufficient to obtain 
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possession of the property, and this weight note will be of no 
validity whatever. The holder hereof is authorized to inspect and 
sample the goods until the expiration of the prompt on paying the 
usual charges.” 

This endorsement is signed by the selling broker, and the weight 
note is handed to the buyer on his paying the deposit. 

The jute was destroyed by fire before the prompt day, and Messrs. 
Steele, Scott, & Co., then retired the bills so discounted by the 
defendants, who thereupon delivered up to them the weight notes, 
without any authority from the plaintiff. 

The same day Messrs. Steele, Scott, & Co. handed the weight 
notes to Messrs. Corrie & Co., and received back from them the 
deposit. 

Messrs. Steele, Scott, & Co. were at the time insolvent, and the 
plaintiff sustained a loss by them on the transactions to the amount 
of 7192. 9s. 5d. 

Under these circumstances, the plaintiff sued the defendants in 
trover for the weight notes, and for their breach of agreement to 
hold them for the plaintiff, and the case was tried before Bovill, C.J., 
at the sittings in London after Hilary Term, 1867, when a verdict 
was found for the plaintiff for nominal damages, with leave to him 
to move to increase the damages to 7197. 9s. 5d. 

A rule nisi having been obtained accordingly, by the consent of 
parties and the order of the Court an arbitrator, was to ascertain : 
1. What is the usual form, if any, of the contract for the sale of 
jute afloat or to arrive. 2. What is the usual form, if any, of the 
contract for the resale of jute afloat or to arrive; and what is the 
usual course, if any, adopted in subcontracts for the sale of jute 
with respect to the deposit made on the original contract of 
sale. 

The arbitrator certified: 1. That there was no usual form of 
contract. 2, That the usual course adopted in the jute trade in 
sub-contracts for the sale of jute before the prompt day, is for the 
sub-vendor to pay his vendor the amount of the original deposit, 
plus or minus, as the case may be, the difference between the ori- 
ginal price. Should the depression in the price on,the re-sale be 
greater than the amount of the original deposit, then the sub- 
vendor would receive from his vendor a sum equal to the difference 
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between the amount of the original deposit and the total amount 1869 


of depreciation. Marrnews 
Upon this report the Court of Common Pleas made absolute the iieces 
rule to increase the damages to 7190. 5s. 9d. Conponamion. 


From this judgment the defendants appealed ; and the question 
for the opinion of the Court of Appeal was, whether or not the said 
rule nisi ought to have been made absolute. 


Str G. Honyman, Q.C. (Prideaux, Q.C., with him), for the de- 
fendants. The plaintiff has not sustained any actual damage, for 
the weight notes would have given him no right to the deposit. 
They represent the jute, it is true, till the prompt day, and must 
be produced at the dock with the warrant in order to obtain a 
delivery of the goods; but after the prompt day the warrant alone 
is sufficient, and the weight notes are valueless; and they are 

equally so after the jute has been destroyed. The right to the 
réturn of the deposit arises from the original contract, which was 
between Messrs. Steele, Scott, & Co. and Messrs. Corrie & Co. ; and 

Ahe latter would have been bound to pay back the deposit to the 
former, even if they had not had the weight notes. The plaintiff, 
as holder of the weight notes, had purchased the contract, but he 
had not thereby acquired all the rights connected with it. The 
destruction of the jute would not necessarily give the sub-vendee 
any claim to the deposit; thus, if the original purchase had been 
for 10002., and the deposit 100/., then if, the market having fallen, 
the sub-sale had been for 900/., the sub-vendee would pay nothing, 
but would only become liable to pay the 9002. to the original 
seller on the prompt day; and when the goods were destroyed, it 
would be the original purchaser, and not the sub-vendee, who 
would be entitled to the 1002. deposited. In any case the original 
seller is bound to return the deposit to the person who purchased 
from him, and with whom alone he has any privity of contract; 
and the latter must then, if necessary, settle with the sub-vendor, 
paying over part or the whole of it, as the special circumstances 
may require. 

[Picorr, B. We are sitting here as a jury, and if, in fact, 
Messrs. Corrie & Co. paid over the deposit to Messrs. Steele, 
Scott, & Co. without inquiry, because they produced the weight 
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notes, a substantial loss will in fact have been occasioned to the 
plaintiff by the defendants’ conduct. ] 

If Messrs. Steele, Scott, & Co. could have forced Messrs. Corrie 
& Co. to pay them back the deposit without producing the weight 
notes, the Court will not presume that Messrs. Corrie & Co. would 
have refused to do what they were legally bound to do, or that 
Messrs. Steele, Scott, & Co. would have had any difficulty in obtain- 
ing the deposit from them, if the defendants had refused to return 
the weight notes. If the plaintiff, on the other hand, had received 
the weight notes, and brought them to Messrs. Corrie & Co., they 
would not have been justified in paying him the deposit. If, 
indeed, there had really been an equitable assignment of the 
deposit, and express notice of it to Messrs. Corrie & Co., then, no 
doubt, the latter would have had a defence to any action brought 
against them by Messrs. Steele, Scott, & Co.: Jeffs v. Day (1); 
but here there was neither, and that express notice is necessary 
was decided in Thompson y. Speirs. (2) 1f there had been such an 
assignment and notice, Messrs. Corrie & Co. would have been 
bound to pay the deposit to the plaintiff, even without his pro- 
ducing the weight notes; and even in that case, therefore, the act 
of the defendants would not have occasioned the plaintiff loss. It 
does not follow that damages are recoverable for every loss, in fact, 
occasioned by the defendants’ act. The cases of Hadley v. Bazxen- 
dale (3), and Roux v. Salvador (4), may be cited as instances to 
the contrary; and the judgment of Willes, J., in Ionides vy. Uni- 
versal Marine Insurance Company (5) is also in point. Here the 
defendants’ act in no way affected the legal rights of the parties 
in accordance with which the defendants might well presume all 
parties would act. 

J. Brown, Q.C. (Thesiger with him), for the plaintiff. The pur- 
chase of the weight notes gave the plaintiff not only a right to 
the jute, but an equitable interest in the deposit ; and if he hal 
produced to Messrs. Corrie & Co. the weight notes and the corre- 
spondence with Messrs. Steele, Scott, & Co., they would have paid 
him the deposit. Itis clear that, in fact, Messrs. Steele, Scott, & Co. 

(1) Law Rep. 1 Q. B. 872. (4) 3 Bing. N. C. 266. 


(2) 13 Sim, 469. (5) 14C. B.(N.S.) 259, 289; 38 L:J, 
(3) 9. Ex. 341; 28 L. J. (Bx.) 179... (C. P.) 170, 176-9. 
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obtained the deposit on producing the weight notes, and that they —_1869 
thought they could not obtain it otherwise may be inferred from \{arruews 
the fact that they paid to the defendants 33,0000. in order to retire Deas 
their bills and so obtain possession of the weight notes. [He was Cosroxatioy, 
stopped by the Court. ] 

Sir G. Honyman, Q.C., in reply. No question arises as to what use 
the plaintiff could have made of the weight notes, if he had had 
them, for the action is not for refusing to deliver the weight notes 
to him, but for delivering them to Messrs. Steele, Scott, & Co. 


Ketty, C.B. In this case we are called on to say whether we 
will reverse the decision of the Court of Common Pleas. The case 
is so stated as to throw upon us the necessity of forming our: judg- 
ment upon questions of fact, a course which is very undesirable in 
appeals from the decision of the courts of Westminster Hall. We 

gnust, however, deal with it as best we can. Messrs. Corrie & Co., 
om receiving the deposit, handed to Messrs. Steele, Scott, & Co., 
who paid it, the weight notes which were the indicia, and the 
gnly indicia of the property; and the only thing that remained 
‘to be done was the payment of the rest of the price upon the 
prompt day by the holder of the weight notes, to whom the 
goods, or a warrant to receive them, would then have been de- 
livered up. ‘The plaintiff became interested in the purchase, and 
was the means of obtaining the advance of a large sum to Messrs. 
Steele, Scott, & Co., by which means alone they were able to 
make the deposit; and until the contract was carried out the 
plaintiff was to have the security of the weight notes, which were 
accordingly deposited with the defendants, to be held by them for 
the plaintiff. The defendants, in violation of their contract, gave 
up the weight notes to Messrs. Steele, Scott, & Co., who went the 
same day to Messrs. Corrie & Co., and gave them up to them, and 
demanded and received back the deposit. The plaintiff having 
brought this action against the defendants for their breach of con- 
tract, we have to determine whether he is entitled only to nominal 
damages or the whole amount of his interest in the contract. This 
seems to depend upon whether the plaintiff has sustained this loss 
by reason of the defendants having delivered up the weight notes. 
Let us consider then what would have happened if the defendants 
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had, instead, delivered them over to the plaintiff on the happening 
of the fire. It is unnecessary to decide whether the plaintiff could 
have sued Messrs. Corrie & Co. for the deposit, because it is clear 
that either the latter would have paid it over to him upon his pro- 
ducing the weight notes, which were the indicia of the jute which 
had been destroyed, and he would then have retained what was 
due to him, and paid over the remainder to Messrs. Steele, Scott, 
& Co.; or else, if the deposit had been also claimed by Messrs. 
Steele, Scott, & Co. Messrs. Corrie & Co. would have filed an 
interpleader bill, and the Court would then have ordered so much 
of the deposit as was due to him to be paid to the plaintiff. The 
loss that the plaintiff has sustained seems, therefore, to flow as a 
natural and necessary consequence from the defendants’ act. I do 
not enter into any other facts; but our conclusion, if it had been 
necessary to form one, would have been that Messrs. Corrie & Co. 
would not have paid over the deposit to Messrs. Steele, Scott, & Co. 
without the production of the weight notes. The judgment of the 
Court of Common Pleas, into the terms of which I do not enter, 
must therefore be affirmed. 


Mettor, J. I am not prepared to work out the question quite 
so far as my Lord has done, and it is unnecessary to do so, as the 
parties have agreed what the amount of the damages shall be, if 
they are more than nominal. I do not differ, but am not so clear 
as my Lord as to what the exact amount of the damages would be, 
apart from the agreement of the parties. 


CHANNELL, B. I should have been quite content to leave the 
case in the way that it has been put by my Lord; but it is unne- 
cessary to say more than that the plaintiff is entitled to substantial 
damages, as the amount has been agreed upon by the parties. 


Pigott, B., HANNEN, J., and CLEassy, B., concurred. 


Judgment affirmed. 


Attorneys for plaintiff: Lenklaters, Hackwood, & Addison. 
Attorneys for defendants: Flux, Argles, & Rawlins, 
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PEASE anp Oruers, Prtitioners; NORWOOD, ResponveEnt. 
Hutt Exection Peririon. 


PEGLER, Peririoner; GURNEY ann HOARE, Responvents. 
SouTHAMPTON ExEection Peririon. 


Parliamentary Elections Act, 1868 (81 & 32 Vict. c. 125), ss. 6, 8, 9, 22, 26— 
Amount of Security—Sufficiency of Sureties, and mode of curing an Objec- 
tion to the Security— Who may be Sureties—Practice—OComputation of Time. 

Scction 6 of the Parliamentary Elections Act, 1868, enacts that security shall 
be given by the petitioner for costs to an amount of 1000J., either by recognizance 
to be entered into by any number of sureties not exceeding four, or by a deposit 
of money, or partly in one way and partly in the other. 

S. 8, That it shall be lawful for the respondent, where the security is given 
wholly or partially by recognizance, to object in writing to such recognizance, on 
the ground that the sureties or any of them are insufiicient. 

S. 9. That, if an objection to the security is allowed, it shall be lawful for the 
petitioner to remove such objection by a deposit of such sum of money as may be 
feemed to make the security sufficient. 

S$! 22. That two or more candidates may be made respondents to the same peti- 
tion, and their case may for the sake of convenience be tried at the same time, but 
for all the purposes of this act such petition shall be deemed to be a separate peti- 
‘tion against each respondent. 

S. 26. That, until rules of Court have been made in pursuance of this act, and 
so far as such rules do not extend, the principles, practice, and rules on which 
committees of the House of Commons have heretofore acted in dealing with elec- 
tion petitions shall be observed so far as may be by the Court and judge in the 
case of election petitions under this act :— 

Held, that security to the amount of 10002. is all that can be required, though 
the petition is against the return of two or more members. 

Held also, that the petitioners themselves cannot be sureties; but that the fact 
of some of them entering into a recognizance as sureties does not render the secu- 
rity énvalid, but is an objection to its sufficiency under s, 8, and may be amended 
by a deposit of money pursuant to s, 9. 

A recognizance having been objected to as void, on the ground that the sureties 
were four of the petitioners, the election judge at chambers refused to order the 
petition to be removed from the files of the Court, but held the security to be 
insufficient, and ordered that, if 10007. should be deposited, the petition should be 
deemed at issue ; and that, in default, the proceedings on the petition be stayed :— 

Held, that the mode of questioning the order was by application to the Court in 
virtue of its general jurisdiction. 

Sundays are not to be reckoned in computing the twenty-one days allowed by 
s. 6, sub-sect. 2, for filing the petition. 


CHARLES Morcon Norwoop and James Clay having been re- 
turned as members to serve in parliament for the borough of 
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Kingston-upon-Hull, a petition was, on the 9th of December, 1868, 
_ presented by Joseph Walker Pease and twelve other persons, com- 
plaining of such return, and praying that the election might be de- 
clared void, on the ground of bribery, treating, and undue influence. 

At the time of filing the petition, or within three days after- 
wards, a document purporting to be a recognizance pursuant to 
31 & 32 Vict. c. 125, s. 6, sub-sect. 5, but entered into by four 
of the petitioners, who were described as follows,—Joseph Walker 
Pease, of Hessle, in the east riding of the county of York, banker, 
Henry Barkworth, of Tranby, in the east riding of the county of 
York, timber-merchant, Anthony Bannister, of Hessle aforesaid, 
coal-merchant, and William Leetham, of the town or borough of 
Kingston-upon-Hull, steam-ship owner (1),—and who each became 
bound in the sum of 250/. in respect of the costs which should 
become payable by the petitioners or any of them under the 
Parliamentary Elections Act, 1868, was also filed. 

On the 16th of December, a summons was taken out on be- 
half of Mr. Norwood, calling upon the petitioners to shew cause 
before Willes, J., one of the judges appointed for the trial of elec- 
tion petitions under the act, why the petition should not be set 
aside and removed from the records of the Court, on the ground 
that the bond entered into as and for a recognizance to prosecute 
the said petition was not a recognizance in accordance with the 
provisions of the statute, and was wholly null and yoid. After 
several adjournments, and after consultation with Martin, B., and 
Blackburn, J. (the other two election judges), the learned judge 
made the following order :— 

“Upon hearing counsel on both sides upon the summons issued 
herein and dated the 16th of December instant, I make no order 
in the terms thereof; and treating it, by arrangement, as a sum- 
mons properly before me to declare the security insufficient, I 
declare the security to be insufficient, and I deem the sum of 
1000. requisite to make the security sufficient: And I order that, 
if 10007. be deposited in the manner prescribed by the general 


(1) The description of these four Anthony Bannister, J.P., coal-mer- 
persons in the petition was as follows: chant, William Lectham, steam-ship- 
Joseph Walker Pease, J.P., banker, owner. 

Henry Barkworth, timber-merchant, 
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rules within five days from the date of this order, not including 
such date, the petition shall be deemed at issue; and that, unless 
that amount be so deposited, all proceedings upon this petition be 
stayed; and that this order may be drawn up by either party.” 

The order was drawn up by the petitioners, and the sum of 10001. 
was duly denosited in the Bank of England in pursuance thereof. 
There was an affidavit identifying the parties to the recognizance 
as four of the petitioners. 


Mellish, @.C., moved for a rule calling upon the petitioners to 
shew cause why the above order should not be rescinded, and why 
all proceedings upon this petition against the respondent Norwood 
should not be stayed. 

There was a similar motion on behalf of Clay, the other sitting 

member. 
@ The objections to the order in this case were, that, inasmuch as 
the’sureties were four of the petitioners, the recognizance-was an 
absolute nullity, and consequently that the condition imposed by 
se 6, sub-sect. 4 of the statute had not been complied with; that 
the learned judge had no power to cure the defect by allowing a 
deposit of money to be made after the expiration of the three 
days mentioned in that section; and that, assuming he had such 
power, the deposit of 1000/., the petition being against two mem- 
bers, was not enough. 

Rules were moved for in several other cases involving all or 
some of the above points; and in one of them,—the Southampton 
Petition, Pegler .v. Gurney and Hoare,—an additional point was 
taken, viz. that the petition was filed too late. In that case the 
return was made on the 20th of November, 1868, and the petition 
was not filed until the 14th of December, which would be within 
the twenty-one days provided by s. 6 of the statute, sub-sect. 2, if 
the intervening Sundays were to be excluded from the compu- 
tation, but not so if they were to be reckoned. 

Staveley Hill, Q.C., who moved for the rule, contended that 
Sunday was only to be excluded provided it were the last of the 
twenty-one days; and that, if the Sundays were to be excluded in 
computing the twenty-one days in s. 6, they must equally be ex- 
cluded in computing the seven years mentioned in ss. 43, 45. 
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Bovitt, C.J. These cases involve some very serious and im- 
portant questions, viz. the jurisdiction of the judges at chambers, 
and of the Court to hear appeals from them, and also the con- 
struction of various clauses of the act of parliament, all of which 
are deserving of solemn argument. ules will therefore be 
granted in all the cases and upon all the points except that urged 
by Mr. Staveley Hill in the Southampton Case as to the compu- 
tation of the twenty-one days allowed for filing the petition. We 
are all agreed that Sundays are excluded by s. 49, which enacts 
that, “in reckoning time for the purposes of this act, Sunday, 
Christmas Day, Good Friday, and any day set apart for a public 
fast or public thanksgiving shall be excluded.” The twenty-one 
days within which the petition is to be filed are to be twenty-one 
~ a fiules nist. 


Sir John Karslake, Q.C. (with whom was J. Beaumont), shewed 
cause. (1) The main points to be discussed upon this rule are, 
whether the recognizance which has been entered into by the 
petitioners was a void recognizance, and whether the judge had 
power under ss. 8 or 9 of the Parliamentary Elections Act, 1868 
(31 & 82 Vict. c. 125), to cure the defect by directing a deposit 
of money in lieu thereof. The petition being against two mem- 
bers, a recognizance has been entered into for a sum of 1000/7. by 
four sureties. The judge decided that, inasmuch as the sureties 
were four of the petitioners, they were not proper persons to be- 
come sureties; and it would be difficult to contend that his de- 
cision was not correct. The judge, treating the objection as an 
objection to the sufficiency of the security, ordered that 1000/7. 
should be deposited within five days; and that order has been 
duly complied with. Now, the recognizance, which satisfies all 
the requirements of s. 6 of the act, and is in the form prescribed 
by rule 19, is good upon the face of it, and therefore cannot be 
treated as a mere nullity. The 8th section of the act of 1868 
very nearly follows the language of ss. 18 and 14 of 11 & 12 


(1) It was arranged that one case rules should be heard to make any ad- 
only should be argued; and that the ditional suggestions that might occur 
counsel instructed in the remaining to them. 
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Vict. c. 98. Under that act, the recognizance (which, whatever 
the number of persons petitioned against, was only for 10002.) was 
submitted to an officer called the examiner of recognizances, who 
heard and decided upon all objections to its validity, and reported 
thereon to the Speaker ; and his certificate was final and conclusive: 
See May’s Parliamentary Practice, 5th ed. pp. 602 et seq. At 
page 606 the following case is stated :—“On the 15th of July, 
1857, after the general committee had reported the names of the 
members appointed to try the Falkirk election petition, a petition 
was presented alleging that the election petition was not the 
petition in respect of which the recognizance had been entered 
into; but, if not a new petition, had been so altered by erasures 
and interlineations as to render not only the recognizance null and 
void, but also to invalidate the petition. The House, however, 
considering that, if the facts alleged were true, the parties should 
have appeared before the examiner and objected to the validity of 
the recognizance, declined to inquire further into the allegations 
of the petition.” (1) By s. 26 of the act of 1868, it is provided 
that, “until rules of Court have been made in pursuance of this 
act, and so far as such rules do not extend, the principles, practice, 
and rules on which committees of the House of Commons have 
heretofore acted in dealing with election petitions shall be observed 
so far as may be by the Court and judge in the case of election 
petitions under this act.” This objection, therefore, could only be 
taken before the master (who seems to be substituted for the 
examiner of recognizances under the former practice) or (a judge, 
under ss. 8 and 9. (2) The same tribunal which determines the 

(1) 112 Com. J. 314; 146 Hans, date of the service on him of the notice, 


Deb., 8rd ser. 1551. 

(2) 8. 8. “Notice of the presenta- 
tion of a petition under this act, and of 
the nature of the proposed security, ac- 
companied with a copy of the petition, 
shall, within the prescribed time, not 
exceeding five days after the presenta- 
tion of the petition, be served by the pe- 
titioner on the respondent; and it shall 
be lawful for the respondent, where the 
security is given wholly or partially by 
recognizance, within a further prescribed 
time, not exceeding five days from the 


to object in writing to such recognizance 
on the ground that the sureties, or any 
of them, are insufficient, or that a surety 
is dead, or that he cannot be found or 
ascertained from the want of a sufficient 
description in the recognizance, or that 
a person named in the recognizance has 
not duly acknowledged the same.” 

S. 9. “Any objection made to the 
security given shall be heard and de- 
cided on in the prescribed manner. If 
an objection to the security is allowed, 
it shall be lawful for the petitioner 
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sufficiency or insufficiency of the recognizance may allow an 
amendment. Assuming this to-be a question for the Court in the 
first instance, it would still be necessary to go before the master to 
ascertain whether the recognizance was good: it could not be 
treated as a nullity. Suppose the objection had been that one or 
more of the sureties were infants, or married women, or alien 
enemies, the recognizance would still be good upon the face of it. 
There would be a fact to be determined; and there is only one 
tribunal to determine it. If the question were res integra, there 
can be no doubt that a recognizance for one sum of 1000/. would 
be sufficient within s. 6 of the act of 1868. The only difficulty 
arises from s. 22, which enacts that “two or more candidates may 
be made respondents to the same petition, and their case may for 
the sake of convenience be tried at the same time, but for all the 
purposes of this act such petition shall be deemed to be a separate 
petition against each respondent.” Under the old practice, the 
petition might be against two or more members, and yet only one 
recognizance for 10007. was required: 11 & 12 Vict. c. 98, s. 3. 
And it is to be observed that the liability of the petitioners for 
costs is not limited to the amount of the security: 31 & 32 Vict. 
ce. 125, ss. 41, 42. 

[Byzzs, J. What effect do you give to the latter words of 
s, 22 ?] 

It may be that the judge who tries the petition may report 
against one of the respondents and not against the other. As to 
one he may find the petition to be frivolous, and as to the other 
well founded ; or as to one of the respondents he may decide that 
the petitioner is liable for costs, and not as to the other. The only 
object of requiring security for the costs was to prevent frivolous 
and vexatious petitions being filed. The petition against two may 


within a further prescribed time, not not removed in manner hereinbefore 


exceeding five days, to remove such 
objection by a deposit in the prescribed 
manner of such sum of money as may 
be deemed by the Court or officer hay- 
ing cognizance of the matter to make 
the security sufficient. If on objec- 
tion made the security is decided to 
be insufficient, and such objection is 


mentioned, no further proceedings shall 
be had on the petition; otherwise, on 
the expiration of the time limited for 
making objections, or, after objection 
made, on the sufficiency of the security 
being established, the petition shall be 
deemed to be at issue.” 
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for many purposes be treated as separate; but there is no language 


in the act which warrants the implication that the security, which © 


is altogether collateral to the petition, shall be separate. 

Mellish, Q.C., and H. James, in support of the rule. Under the 
circumstances presented in this case, no security at all has been 
given; and the judge had no power to amend the defect under 
31 & 32 Vict c. 125, ss. 8, 9. Before the passing of 11 & 12 
Vict. c. 98, the objections to the sufficiency of the sureties were to 
be taken before the examiner of recognizances, but all objections 
to the validity of the recognizance were made by petition to the 
House of Commons. The 13th section of that act provides that 
any sitting member petitioned against, or any electors petitioning 
and admitted parties to defend the election or return, may object 
to any such recognizance “on the ground that the same is invalid, 
or that the same was not duly entered into or received by the 
gxaminer of recognizances, with the affidavit thereunto annexed as 
hereinbefore [s. 4] required, or on the ground that the sureties, or 
any of them, are insufficient, or that a surety is dead, or that he can- 
not be found or ascertained from the want of a sufficient description 
in the recognizance, or that a person named in the recognizance has 
not duly acknowledged the same.” ‘That provision is re-enacted 
in s. 8 of the act of 1868, leaving out the first ground. By s. 15, 
the examiner of recognizances was to decide on the objections, and 
his decision was to be final and conclusive; and by s. 46 a list was 
to be made of all election petitions in which the examiner of recog- 
nizances had reported to the Speaker that the recognizances were 
unobjectionable. There was no power of amendment, except by 
substituting a new surety for one who had died. 

[Bovitt, C.J. By s. 7, no petition was to be received unless 
indorsed by the examiner of recognizances ; so that, if there were 
no recognizance, the petition could never reach the House at 
all.] 

All these things were required as conditions precedent. Bys. 6, 
sub-sect. 4, 5 of the act of 1868, the petitioners are to give security 
for the payment of costs. Is a recognizance by the petitioners 
themselves, or some of them, a giving of seewrity within those pro- 
visions? The petitioner, being already liable for costs, is to give 
security. 


Norwoop. 
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[Bovitt, C.J. The learned judge at chambers has already de- 
cided that point in your favour, and your opponents have not 
argued it. | 

That being so, the petitioners have not complied with the re- 
quirements of the act, for they have given no security at all. 

[Bovitt, C.J. There is an instrument which purports to be a 
recognizance, and which is good upon the face of it. Under 11 & 
12 Vict. c. 98, s. 18, unless an objection was urged against it, the 
examiner of recognizances would certify. ] 

It would have been his duty to withhold his certificate, if it ap- 
peared on the face of the recognizance that the sureties and the 
petitioners, or some of them, were the same persons. Sufficiency 
of the surety, as well in s. 8 of the act of 1868 as in rules 22 and 23, 
does not mean capacity to become surety, but sufficiency in point 
of pecuniary responsibility ; and a defect of this sort can no more 
be amended than a default in making the deposit in the Bank of 
England could. 

Then, as to the amount of the deposit. The first power con- 
ferred upon committees of the House of Commons ior the trial of 
election petitions was given by 10 Geo. 3, c.16. Between the pass- 
ing of that act and 9 Geo. 4, c. 22, several acts were passed upon 
the subject, but the only one which spoke of a recognizance was 
28 Geo. 3, c. 52, by s. 5 of which it was provided that no pro- 
ceeding should be had upon any petition unless one of the sub- 
scribers entered into a recognizance in the sum of 2001. to appear 
before the committee to support the petition. So things remained 
until 9 Gec. 4, c. 22, s. 5, which provided that no proceeding 
should be had upon any such petition unless the persons subscrib- 
ing the same, or one of them, should, within fourteen days after 
the same should be presented to the House, &c., personally enter 
into a recognizance in the sum of 10001., with two sureties in the 
sum of 500/. each, or four sureties in the sum of 2501. each, for 
the payment of all costs, &e. There was no power under the act 
to recover costs to a greater extent than the amount mentioned 
in the recognizance. The 2 & 3 Vict. c. 38, and 4 & 5 Vict. ¢. 
58, left the amount of recognizance, and the petitioner’s liability 
to costs, as before. Then came 11 & 12 Vict. c. 98, YY Seraeor 
which it was enacted that the recognizance should be by one, two, 
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three, or four persons as sureties for the person subscribing the 1869 
petition, for the sum of 1000Z. in one’sum, or in several sums of not ——- Pease 
less than 2507. each, “for the payment of all costs and expenses Newnes: 
which, under the provisions hereinafter contained, shall become 
payable by the person subscribing the petition to any witness 
summoned on his behalf, or to the sitting member, or other the 

party complained of in such petition, or to any party who might 

be admitted to defend such petition, as hereinafter provided.” And 

s. 6 enabled the petitioner to deposit money in lieu of entering into 

a recognizance. That act for the first time made the petitioner 

liable for all the costs where the petition was adjudged to be frivo- 

lous and vexatious. In like manner, by the act of 1868, s. 41, the 

costs of the petition are to be defrayed by the parties as the judge 

may in his discretion determine ; and by s. 42, the recognizance is 

to be estreated on default of payment. If the recognizance does 

got in all respects comply with the statute, it is no security at all. 

ect. 22 of the act of 1868 enacts that “two or more candidates 

may be made respondents to the same petition, and their case may, 

for the sake of convenience, be tried at the same time; but, for all 

“the purposes of this act, such petition shall be med to be a 
separate petition against each respondent.” If the petition is to be 
deemed separate for all the purposes of the act, it must be so for 

the purpose of the security ; otherwise, gross injustice will be done. 

There may be a petition against fowr members, each requiring a 
different time and mode of trial, and the costs of the first respondent 

may exhaust the whole security, if there is to be but one deposit of 

10007. to meet the costs of all. 

[Bovitt, C.J. The express enactment in s. 6 is, that “the 
security shall be to an amount. of 1000/.” It is only by inference 
from the language of s. 22 that it is sought to be enlarged. ] 

The section assumes that there may be a separate petition against 
each. 

Then, as to the power of amendment under s. 9. It is said that 
any objection to the validity of the recognizance must be taken 
under s. 8. The meaning of that section, however, is, that objec- 
tions to the pecuniary sufficiency or ability of the sureties shall be 
taken in the manner therein pointed out, This was clearly the 


construction of s. 13 of 11 & 12 Vict. c. 98. In all the acts prior 
I 
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to 11 & 12 Vict. c. 98 there was no power to amend at all. The 
petitioner, as a condition to the reception of his petition, was to 
enter into a recognizance with sufficcent sureties. In the year 1848, 
a difficulty occurred in the case of the Cheltenham Petition (1), 
the words “and each of the” being omitted from the condition of 
the recognizance. It was found that the examiner of recognizances 
had no power to deal with the objection. A commission accord- 
ingly sat, and they went fully into the question of recognizances 
and the result was the passing of a temporary act, 11 & 12 Vict: 
c. 18, which, after reciting those doubts, proceeded to enact in s. 1 
that the person or persons petitioned against might six days before 
the day appointed for choosing the committee to try the petition 
give “notice in writing that a preliminary objection would be 
made before such select committee to the form or substance of 
the recognizance or recognizances entered into by or on behalf 
of the petitioner or petitioners against such return; provided that 
the ground or grounds of such objection be not such as would, 
under the recited act (7 & 8 Vict. c. 103) have entitled any. 
sitting member petitioned against to object to the sureties or 
any of them who should have entered into such recognizance or 
recognizances, and that the grounds of objection be stated in such 
notice.” And s. 2 enacted that, “in all cases in which such notice 
of objection shall have been delivered in as aforesaid, the select 
committee chosen to try the petition to which such notice relates 
shall in the first instance inquire into and decide upon such pre- 
liminary objection ;’ “and, if such select committee should be of 
opinion that such recognizance was good and valid for all the 
intents and purposes of the recited act, such committee should 
decide that the same was good, and should thereafter proceed to 
try the merits of the return or election the petition relating to 
which should have been referred to them; and if such committee 
should be of opinion that the recognizance objected to was void, 
and that such invalidity was in any degree attributable to the 
neglect or laches of the petitioner or the party or parties entering 
into such recognizance, or their or any of their agents, then the 
committee should report to the House accordingly, and no further 
proceedings should be had upon such petition, and the order refer- 
(1) May’s Parliamentary Practice, 5th ed. 605. 
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ring the same to such select committee should be discharged.” 
But by s. 17 of 11 & 12 Vict. c. 98, the report of the examiner of 
recognizances upon the validity of a recognizance is “final and 
conclusive to all intents and purposes.” Under s. 13 of that act, 
the grounds of objection allowed to be urged against the recog- 
nizance were that the same was invalid, or was not duly entered 
into or received by the examiner of recognizances, or that the 
sureties or any of them were insufficient, or that a surety was dead, 
or that he could not be found or ascertained from the want of a 
sufficient description in the recognizance, or that a person named 
in the recognizance has not duly acknowledged the same. If 
any one of these objections (except the death of a surety, which 
by s. 16 might be cured by a deposit of money,) was sustained, the 
petition was gone, and there was no power of amendment. Unless 
all the requisites of s. 6 of the act of 1868 are duly complied with, 
the petition never can be at issue. A strict compliance with them 
yithin the prescribed time is as imperative as is the giving notice 
of appeal against a decision of justices within the three days, under 
20 & 21 Vict. c. 48,'s. 2. (1) The objection here was, not to the 
sufficiency of the security, but to the absence of sureties. It is 
impossible to estimate the sufficiency of a thing which does not 
exist. 

Notwithstanding the form in which the summons was indorsed 
by the judge, nothing passed at chambers which ought to pre- 
clude the respondents from urging these objections by way of 
appeal. 

[Bovitt, C.J. Certainly not. ] 


Manisty, Q.C., Huddleston, Q.C., O’Brien, Serjt.. Nasmyth, Cave 
and Beaumont, were heard in support of, and Sir P. Colquhoun, 
Q.C., Price, Q.C., O'Malley, Q.C., Jelf, Herschel, Gates and Jeune, 
against similar orders made by Willes, J., in other petition cases, 


Bovitt, C.J. We have already, during the progress of the 
argument, intimated our opinion that the parties are not precluded 
by anything that passed at chambers from coming to the Court by 
way of appeal against the order made by my, Brother Willes. 


(1) See Peacock v. The Queen, 4 C. B. (N. 8.) 264. 
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The questions which we have had to consider arise upon the con- 
struction to be put upon some sections of the Parliamentary Elec- 
tions Act, 1868, 31 & 82 Vict. c. 125. We have found great diffi- 
culty, looking at the language of the act, and comparing one sec- 
tion with another, in discovering the meaning of the legislature ; 
and I am by no means certain that the conclusion we have arrived 
at is the correct one. It is, therefore, with some hesitation that L 
express the opinion which I have formed, and which seems to me 
in some measure to solve the difficulty. 

The first question is, whether, where the petition is against two 
or more members whose election is complained of, the security to 
be given by the petitioners under s. 6 is to be to the amount of 
10002. only, or whether the statute requires it to be for 1000/7. in 
respect of each member petitioned against. In considering that 
question, we must not disregard the previous legislation and the 
practice which prevailed on the trial of election petitions before 
the tribunal which formerly existed. According to that practice 
and the last act upon the subject, 11 & 12 Vict. c. 98, it seems to 
have been established that, although the petition might be against 
the return of two or more members, one security for 1000/. alone 
was required: and, by s. 26 of the Parliamentary Elections Act of 
the last session, it is expressly enacted that, “until rules of Court 
have been made in pursuance of this act, and so far as such rules 
do not extend, the principles, practice, and rules on which com- 
mittees of the House of Commons have heretofore acted in deal- 
ing with election petitions, shall be observed so far as may be by 
the Court and judge in the case of election petitions under this 
act.” The principal object of the late act was, to substitute a new 
tribunal for the trial of these petitions in lieu of the committees of 
the House of Commons; and, although numerous changes are 
introduced by the act, they all seem to be addressed to the making 
provisions suitable for the new tribunal, viz. the Court of Common 
Pleas, and the judges appointed for the trial of election petitions 
pursuant tos. 11. Ifit had been intended to make so important 
a change with regard to the extent of the security as that here 
contended for by the respondent, I should have expected to find 
some distinct and express enactment on the subject. But, so far 
as there is any specific provision, all the earlier sections of the 
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act throughout point to one petition and one security only. It 1869 


is said, however, that s. 22. renders it necessary for the Court 
and the election judges to treat the petition, where there are 
more respondents than one, as separate petitions for all purposes. 
That section enacts that “two or more candidates may be re- 
spondents to the same petition, and their case may for the sake 
of convenience be tried at the same time, but for ali the pur- 
poses of this act such petition shall be deemed to be a separate 
petition against each respondent.” That section therefore assumes 
that there may be one petition against two or more respondents, 
and that the proceedings thereon may be continued to trial as 
upon one petition against all the respondents, where the same 
objection applies to all. In a case of that kind, it is plain that 
there could only be one petition and one trial. What, then, 
does the section mean, as applicable to such a case, when it says 
a@hat “for all the purposes of this act such petition shall be 
deemed to be a separate petition against each respondent?” In 
point of fact it is not so, and cannot be made so. I have great 
difficulty in putting any sensible construction upon this part of the 
act. What are the “purposes” of the act? ‘To test the validity 
of the election of the sitting members, to unseat them, and to seat 
other persons. For the purposes of the judgment, and the conse- 
quences that are to follow it, it may be that the petition is to be 
considered a separate petition against each respondent, though that 
construction does not meet the whole difficulty. No satisfactory 
solution has been offered by any of the learned counsel who have 
appeared for the respondents in the several cases which depend 
upon our judgment in this case. It was, indeed, suggested by Mr. 
Mellish that s. 22 applies to candidates only. But the answer to 
that is, that, by the interpretation clause, s. 3, “candidate” 
includes “ member.” For the purpose of the practical application 
of the section to the present cases, however, I do not think it 
necessary to attempt to define the meaning of the expression to 
which I have referred. The only question before us is, whether 
it applies to the security which is to be given. Now, the security 
is no part of the petition, or of the proceedings upon or under 
the petition: it is a matter which is wholly collateral to the 
petition, and is made a condition by an express and positive enact- 
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ment having reference to one petition; and I cannot construe s. 22 
as requiring a separate security to be given in the case of each 
separate respondent. As a general principle, our law does not 
require a plaintiff to give security for costs; and in many cases 
there would be as much reason for calling upon the respondent as 
upon the petitioner to give security for costs upon an election 
petition. It was probably found in former times, when political 
feeling ran high, that it became a habit to put forward sham 
petitions; and it may be that that which was at first imposed as a 
test of bona fides ultimately became a real security. The security, 
however, is not the only remedy for the costs which the respon- 
dent has. Under the old acts, the petitioners were liable for costs 
in certain cases. That liability was from time to time enlarged; 
and, under the present act (s. 42), the security is only to be had 
recourse to upon the failure of the petitioners to pay costs. If the 
deposit or recognizance was intended to be the actual and only 
security for the full amount of all the costs to be incurred under 
the petition, considerable hardship would no doubt arise where 
there was one security only for 1000/7. and several respondents, 
especially where there were separate cases against the several re- 
spondents each requiring a different time and mode of trial, the 
one being comparatively inexpensive, the other involving a pro- 
longed inquiry and large expenditure of money; and more par- 
ticularly in the city of London, where there might be one petition 
against four members. It being perfectly clear that, down to the 
passing of the act of last session, one security for 10002. was the 
limit in all cases, if the legislature had thought it right to alter it, 
I should have expected that they would have done so in plain and 
unambiguous terms, and not left it to be inferred from such lan- 
guage as we find ins. 22, If I am wrong in this, or if parliament 
think that the deposit or recognizance should be a security for the 
actual costs incurred, it will be for them to interfere. It may be 
that they may think that the respondent also should give security. 
We, however, cannot speculate. All we have to do is, to deal 
according to the best of our judgment with what the legislature has 
declared. Looking, therefore, at the former practice, and at the 
objects of this act of parliament, and seeing that there is no express 
enactment requiring more than one security to be given, and that 
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the security is a matter collateral to the petition, I have come to 
the conclusion that the view taken by my Brother Willes, and con- 
curred in by the other election judges, was right. This objection, 
therefore, in the principal case, as well as in all the other cases 
which depend upon it, fails. 

The next question is, whether a recognizance entered into by 
some out of a larger number of petitioners is a compliance with 
the act of parliament, and, if not, a further question arises, as 
to the nature and effect of the objection, and whether it can 
be raised under the 8th or the 9th section of the act, and can 
be removed by a deposit, or whether effect is only to be given 
to it under the general jurisdiction of the Court. I entirely con- 
cur with my Brother Willes and the other election judges that 
the security must be by persons other than the petitioners them- 
selves. The recognizance is to be “a security given on behalf 
ef the petitioner:” s. 6: and there are many clauses in the act 
which point to the same construction. I am therefore of opinion 
that the recognizance in this and in all the other cases where 

4 was signed by petitioners is not a compliance with the act. 
Then arises the question, what is the nature of the objection, and 
whether it is an objection to the validity or to the sufficiency of 
the security? In order to answer that question, it will be neces- 
sary to refer to the act which regulated the rights of the parties 
in this respect before the passing of the act of last session, viz. the 
11 & 12 Vict. c. 98. Under s.13 of that act, the power given to 
the respondent to object to the recognizance was given in these 
words :—* Any sitting member petitioned against, or any electors 
petitioning and admitted parties to defend the election or return, 
may object to any such recognizance on the ground that the same 
is invalid, or that the same was not duly entered into or received 
by the examiner of recognizances, with the affidavit thereunto 
annexed as hereinbefore (s. 3) required, or on the ground that the 
sureties or any of them are insufficient, or that a surety is dead, or 
that he cannot be found or ascertained from want of a sufficient 
description in the recognizance, or that a person named in the 
recognizance has not duly acknowledged the same.” Under that 
section, there are two classes of objections referred to,—first, that 
the recognizance is invalid or has not been duly entered into or 
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received by the examiner,—secondly, that the sureties or any of 
them are insufficient, or that a surety is dead, &c. All these 
objections under 11 & 12 Vict. c. 98 had to be disposed of by 
the examiner of recognizances. His decision was final; and there 
was no power of amendment, except by the substitution of a 
new surety in the place of one who had died. That being so, 
when the act of the last session was passed, certain sections were 
introduced with a view to objections to the recognizance being 
made upon various grounds: but it is somewhat remarkable that 
throughout the act there is no provision which expressly defines 
the mode in which objections to the validity of the recognizance 
are to be determined: and in s. 8, which authorizes and requires 
certain objections to be made, the time at which the objections 
are to be presented, and their nature, are distinctly stated :— 
“Tt shall be lawful for the respondent, where the security is 
given wholly or partially by recognizance,” within a prescribed 
time “to object in writing to such recognizance, on the ground 
that the sureties or any of them are insufficient, or that a surety 
is dead, or that he cannot be found or ascertained from the want 
of a sufficient description in the recognizance, or that a person 
named in the recognizance has not duly acknowledged the same.” 
All these objections are included in the second class mentioned 
in s. 13 of 11 & 12 Vict. c. 98; and I have failed to discover any 
reason why objections to the validity of the recognizance were 
not included in s. 8 of the late act; and it seems to me that it is 
only such objections as are mentioned in s. 8 that can be deemed 
to come within s. 9. (1) If there had been nothing in the act upon 
the subject, it might have been assumed that all objections to the 
security must be heard and decided, under the general jurisdiction, 
by the Court, or by a judge sitting as ajudge of the Court, and not 
as a judge appointed under the act. Now, the language of s. 8 of 
the act of last session being similar to part of s. 18 of the act of 1848 
(11 & 12 Vict. c. 98), I am disposed to put the same construc- 
tion upon the former as was put upon the latter: and, so far as 
this question is concerned, it will not be necessary to refer to all 
the grounds of objection enumerated. I will mention only that 
one included in the first class of s. 18 isa ground of énvalidity, the 
(1) Ante, p, 289, note 2. 


VOL. IV.] HILARY TERM, XXXII VICT. 


other in the second class is a ground of insufficiency. Here, there 


was a recognizance in point of fact, and a valid one in the sense — 


that it might be enforced by the ordinary remedies. Further, it 
is a recognizance which is good upon the face of it. It seems to 
be in the nature of a suretyship. It is further a recognizance 
which, even looking at it as the recognizance of some of the 
petitioners, is at all events a security for the other petitioners; 
and it creates a different degree of liability and constitutes an 
additional security for the petitioners themselves who sign it. If 
that be so, can it be said that it is an objection to the validity of 
the recognizance that the parties to it are principals as well as 
sureties ? or that they are not sureties at all? What meaning is to 
be given to the word “insufficient?” May it include personal in- 
capacity? I agree that it does not mean a general incapacity of 
entering into a suretyship, but insufficiency for the purpose of the 
qct. , Take the case of infancy: would that go to invalidity or 
ufefe insufficiency? It seems to me that it would fall within the 
latter. So, in the case of a married woman ; she would be in- 
sufficient as a surety, because she is as a married woman incapable 
of contracting. Is it to be the less insufficiency because created 
by the act itself? I can understand that if any illegality con- 
clusively appears upon the face of the recognizance, it may amount 
to no recognizance at all. It does not appear with certainty that 
the four persons who signed this recognizance were four of the 
petitioners; indeed, the names and descriptions upon the two 
documents are not identical. And, even if they were, does that 
make the recognizance invalid on the face of it? It seems to me 
that the utmost that can be said is, that it is a presumption of 
fact that they are the same persons. ‘Then, if it be a presumption 
of fact, it is liable to be rebutted by contrary evidence; and there 
must be some tribunal before which the fact is to be tried. What 
right have the respondents to ask to have the recognizance taken 
off the file, or that they may be relieved from the petition? The 
recognizance is to my mind valid as a recognizance, but liable to 
be objected to on the ground that the parties who have entered 
into it are principals as well as sureties. It seems to me that this 
objection is one which goes only to the sufficiency of the sureties ; 
and in that view it is an objection which falls expressly within 
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s. 8 of $1 & 32 Vict. c. 125. If so, it must equally come within 
s. 9; and then the objection may be removed by making a deposit 
under that section. This is the view which was taken by my 
Brother Willes and the other election judges: and I am of opinion 
that they were right in so deciding. The consequence is, that a 
sum of 10007. having been duly deposited in pursuance of the 
order, the objection to the recognizance fails, and the petition must 
be allowed to proceed. 

The points which have been argued upon these rules were un- 
doubtedly points of grave difficulty; and it is not without con- 
siderable doubt and hesitation that I have come to this conclu- 
sion as to the proper construction of the act of parliament. 
The matters were very properly brought to the attention of the 
Court : and, under the circumstances, I think justice will substan- 
tially be done by discharging the several rules without costs. 


Byzizs, J. I am of the same opinion. So thoroughly do I 
coincide in all that has fallen from my Lord that I will only add a 
very few words. This act of parliament, like many others, is some- 
what difficult to construe; and some liberality must be exercised 
in interpreting some of its words. The legislature, however, 
require us, difficult as it may be, to construe it, and to take their 
general intention, so far as we can gather it from the act itself, as 
a guide to conduct us through its dark passages. The first 
question is whether, where the petition is against a plurality of 
members, one security or deposit of 10002. is enough, or whether 
there must be as many securities of that amount as there are 
members petitioned against. Under the old practice, it seems, one 
single security for 1000/. was enough; ands, 26 of the Parliamentary 
Elections Act, 1868, obliges us to abide by the old practice unless 
and until it is altered by some new rule. And by the plain 
words of s. 6, sub-sections 4 and 5, it is provided that, at the time 
of the presentation of the petition, or within three days after- 
wards, security for the payment of all costs, &c., that may become 
payable by the petitioner to the member (which, by force of 13 
& 14 Vict. ¢. 21, s. 4, may be read “members”) whose election or 
return is complained of, shall be given on behalf of the petitioner 
“to an amount of 10002.” We are asked to double the amount of 
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the security in the case of a petition against two members, to treble 


it where there are three members petitioned against, and to quad-— 


ruple it where there are four, as there may be in the city of 
London. Before we do this, we certainly ought to be satisfied that 
there is some clear and positive enactment to warrant it; especially 
since the legislature has admitted a lower class of persons to the 
position which qualifies them to be petitioners. The difficulty, if 
there be any, is introduced by s. 22, which provides that two or 
more candidates may be made respondents to the same petition, 
and their case may for the sake of convenience be tried at the same 
time ; but that, “for all the purposes of this act, such petition shall 
be deemed to be a separate petition against each respondent.” I 
am not sure that the qualification in the last passage does not 
apply simply to when the cases of the two or more respondents are 
tried together. But, if it is intended to apply to the petition in 
general, it clearly does not apply to the recognizance, which is a 
cofidition precedent to the definitive reception and prosecution of 
the petition. I entertain no doubt whatever that a security for 
40001. is enough in every case. The next question,—as to the 
power to amend by ordering a deposit of money upon an objection 
to the sufficiency of the security,—is one of more difficulty. This 
depends in great measure upon the particular expressions used in 
s. 8, which provides that it shall be lawful for the respondent, 
where the security is given wholly or partially by recognizance, to 
object to such recognizance, “on the ground that the sureties, or 
any of them, are insufficient,” &c., and upon the 9th section, which 
provides that the objection may be removed by the deposit of 
such a sum of money as will make the security sufficient. The 
language of s. 8 would perhaps have been more accurate if the 
word used had been “incompetent” or “improper.” Insufficiency 
here must not be read in the sense of defect of pecuniary ability, 
but as conveying that the sureties are persons who ought not to 
be sureties; for example, infants, married women, and foreigners 
residing abroad, would no doubt be deemed insufficient. It is, I 
think, enough to bring the case within the healing efficacy of the 
act, if the sureties are persons who, although they ought not to be 
sureties, are persons who have honestly undertaken the full liability 
of sureties, and are able to fulfil their engagement ; especially if, 
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1869 as in this case, the security on the face of it is good, and could not 
passe be decided by the master to be bad without an inquiry. It is true 
Nonwoon, there are here several sureties and several petitioners the names 
and surnames of whom are the same; but the question would 
have been exactly as it is now, if there had been one petitioner, 
and his own name and the name of one of his sureties had been 
John Smith, of a large town. I think, in determining this matter, 
we have not only to consider that the security is good on the face 
of it, but to recollect that these persons who have entered into a 
recognizance are by the terms thereof mutually sureties for one 
another. The strict literal sense, therefore, of the act of parlia- 
ment may be satisfied so far as to authorize the substituted deposit. 
I am also influenced by another consideration in coming to this 
conclusion. This is.a substantial security ; it was intended that 
these parties should take upon themselves the obligation of being 
sureties, they are of ability to do so, and no fraud was intended. 
It is an error, but an error which may be amended. I think my 
Brother Willes was quite right, even if the matter had stood upon 
s. 8 alone. Jam not satisfied that it would not have fallen within 
s. 9; but upon that I pronounce no opinion. 


Kuratine, J. The petition, which was signed by thirteen per- 
sons, embraced the two members returned for the borough. The 
time having gone by for giving security pursuant to section 6 of 
31 & 382 Vict. c. 125, the respondents went before a judge at 
chambers and asked to have the petition taken off the file, on the 
ground that no recognizance had been entered into within the 
meaning of the statute. The ground of objection was that the 
recognizance was entered into by four of the thirteen petitioners, 
and so in truth there was no recognizance with sureties as required 
by the act. My Brother Willes refused to make the order as 
prayed; but, treating the summons as an objection to the suffi- 
ciency of the security, held the security to be insufficient, and 
required a sum of 10002. to be deposited within five days. The 
respondents now come and ask the Court to do what the learned 
judge refused to do; the contention before us on their part being 
that there was in effect no security at all, and therefore that the 
proceedings upon the petition ought to be stayed. If that con- 
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tention were well founded, it would, in my opinion, be the duty of 


this Court, even at this stage, to stay the proceedings. The main — 


ground urged before us was that s. 8 of the statute only provides 
for objections to the validity of the recognizance on the ground of 
the pecuniary insufficiency of the sureties; and it was insisted 
that what is complained of here is not insufficiency within the 8th 
section, and therefore is not aided by the provision ins. 9. I agree 
that s. 9 applies only to the objections specified in s, 8; and, 
supposing this not to be an objection to the recognizance by reason 
of the insufficiency of the sureties, I think the provision in s. 9 
would not aid the petitioners in their argument. Now, the 
respondents contend that there is a total absence of all security 
here, because the petitioners themselves could not be sureties. 
We have already in the course of the argument thrown out an 
intimation of opinion that the petitioners could not be sureties 
avithin this act. But, a security appearing upon the face of it to 
“have ben regularly entered into, the question is, whether, when 
it is brought to the knowledge of the Court that the persons 
signing the’ recognizance are principals, the Court is not bound 
“to hold it to be no security within the act. I must confess I 
have entertained considerable doubts; and I cannot say that 
those doubts are entirely removed. At the same time, I feel 
the full force of the observations of my Lord and my Brother 
Byles as to the importance of giving a wide and liberal construc- 
tion to this act of parliament, and therefore I do not press my 
doubts so far as to dissent from the order made by my Brother 
Willes. 

As to the amount of the security, I agree with my Lord and my 
Brother Byles that one security for 10002. is enough. Looking 
fairly at the words of the act, and reading them as any person of 
ordinary understanding would read them, I come to the conclusion 
that s. 6 distinctly provides for one security only of 10002, and 
that no other or greater security is mentioned throughout the act. 
The only argument in favour of the contrary construction is the 
provision in s. 22, that two or more candidates may be made re- 
spondents to the same petition, but for all the purposes of the act 
such petition shall be deemed to be a separate petition against 
each respondent. The word there used is “candidates :” but, by 
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the interpretation clause, s. 3, candidate is to be read as any person 
elected a member, or who has been nominated as or declared him-. 
self a candidate at an election. If the legislature had intended to 
impose the further condition that, where the petitions are to be 
deemed separate, a separate security for 1000/. should be given on 
each, it seems extraordinary that they should not have expressed 
that intention in distinct terms, but have left it to inference and 
conjecture. 

Upon the whole, it seems to me that the giving security is a 
step that is initiatory in the proceedings on the petition, that a 
single security for 10000. is all that the statute requires, and that 
the 22nd section has no such effect as has been contended for. 
I agree, therefore, that the rule should be discharged ; but, seeing 
that some difficulty and doubt surround the matter, I think there 


should be no costs. 


Moyracue Surrn, J. This is an application to the Court to 
stay the proceedings on this petition; and, assuming that the ob- 
jections to the security do not fall within the grounds of objection 
mentioned in the 8th section of the Parliamentary Elections Act, 
1868, I think this is the right course to take. It appears to me 
that the 8th and 9th sections are to be read together, and that the 
grounds of objection which can be gone into on the 8th may be. 
amended, as the 9th section shews, not by leave of the Court, but by 
the parties themselves as of a right given to them by the statute. 
The reason why no power was given in the 8th section to object to 
the invalidity of the security generally, seems to be that the legis- 
lature meant to allow an amendment in certain specified cases only. 
Therefore the legislature specified the grounds of objection which, 
if made, might be amended, and left open what was to happen if 
the recognizance should be invalid on other grounds. The statute 
omits altogether to make provision for what is to be done in a case 
of that kind. But, inasmuch as it is clear in my opinion that a 
valid recognizance ig a condition to the right of the petitioner to 
proceed with his petition, Iam of opinion that the course which 
has been taken here, of applying to the Court to stay the proceed- 
ings because there had not been a compliance with what the legis- 
lature has made a condition to the prosecution of the petition, is 
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right. It seems to me it is consistent with what was done by 


1869 


257 
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its own walls. There was no power to amend the security at the MonwOD 


time when this act passed; but, if the security was objectionable 
on the ground of invalidity or insufficiency, then the order for pro- 
ceeding with the petition was discharged by the House. 1 think, 
if I may be allowed to say so, that the most convenient provisions 
which have been enacted on this subject are to be found in .the 
temporary act of 11 & 12 Vict. c. 18; and, if the powers there 
given to the select committee appointed to try election petitions 
were now intrusted to the election judges, or to the master, it seems 
to me that full security would be given to the sitting members, 
and petitioners would be secured from danger arising from mistakes 
perhaps beyond their control and which did not result from any 
default on their part. Such being in my view the construction 
of the act with regard to procedure, it is now to be considered 
Whether thie two objections which have been made to this security 
are good objections, and whether, if good, the security can be 
amended. 

Now, with regard to the first objection, viz. that this security is 
for a sum of 1000/7. only, the petition being against two members, 
I entirely agree with t! e rest of the Court that on the proper con- 
struction of this act of parliament the sum of 1000V. is sufficient. 
No difficulty whatever would have arisen if s.22 had not been 
inserted in the act. The old practice was that a petition might be 
presented against two members, and in that case one security to 
the amount of 10000. was sufficient. The legislature in passing 
this act of parliament has provided that there shall be still the sum 
of 10000. given by the petitioner as security ; and, though I have 
looked through every clause in the act in which anything is 
enacted on the subject of security, I find no trace whatever of any 
intention on the part of the legislature to alter the old practice in 
that respect, or to impose greater impediments in the way of peti- 
tioning than existed before. Certainly when the practice of par- 
liament has existed so long, it must have been very well known 
that one security had always been deemed sufficient in the case of 
one petition against two members; and,.if the legislature had 
intended to alter that state of things, I should have expected it 
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would have done so in distinct terms. The whole question turns 
on the insertion of the 22nd clause, which, no doubt, is in very 
wide terms; but it is plain that those terms must have some limi- 
tation, otherwise there seems no object in making the provision 
that there may be one petition against two members; for, if every- 
thing was to be in duplicate, nothing would be saved except the 
paper on which the petition was written. It seems to me that the 
act, in saying that the petition may be against two, and the trial 
may be against both at the same time as one proceeding, if con- 
venient, but providing that for all purposes it shall be deemed 
separate against the two members, meant, as my Lord has put it, 
for all purposes under the petition; but that it was not meant to 
apply to the condition as to security imposed on the petitioner. 
The security under the former acts was a condition precedent to 
the reception of the petition. Here, no doubt, it is made a con- 
dition subsequent, but it is still a condition to the prosecution of the 
petition, and is collateral to the petition itself. On these grounds, and 
for the reasons already given by the other members of the Court, I 
think we should be putting a construction on this act which the 
legislature did not intend, if we imposed a larger obligation on the 
petitioners than that which existed before. 

The other objection is, certainly, to my mind more formidable. 
The act requires that the security shall be by a deposit of 10002, 
or a recognizance entered into by sureties. I confess that I have 
felt during the argument, and I still entertain, considerable 
doubt whether the recognizance here was a recognizance at all 
within the meaning of the act of parliament, and whether the 
objection. does not go to its validity altogether, and not to its 
sufficiency. However, as my Lord and my Brother Byles, and 
the election judges who have considered it, have come to a clear 
opinion that the objection is one as to the sufficiency only, and may 
be amended, I have hesitation in arriving at a conclusion different 
from theirs, though I confess I cannot see’ my way to agree with 
them, or to comprehend how a principal can in any sense be 
deemed a surety for himself. After all, the matter is one of 
practice only, as to which certainty is of the essence of benefit; 
and, as there is no appeal from this Court, and my Brother 
Keating does not dissent, I also do not wish to dissent from the 
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judgment of the rest of the Court upon this point. The result is 1869 
that this rule will be discharged. 7 


j PEASE 


Rule discharged. e 
Norwoop, 
Agents for petitioners: Baater, Rose, & Norton. 
Agents for respondents: Hicks & Son. 
BRETT v. JACKSON. Feb. 5. 


Bankrupt: Annuity proveable under 12 & 13 Vict. c.106, s. 175—Deed of Assign- 
ment under 24 & 25 Viet, c. 134, s. 192: Jotnt and several Creditors—Debtor 
and Creditor. 


An annual payment was reserved to the plaintiff by a deed by which it was pro- 
vided that the payment should cease if the plaintiff should refuse, neglect, or fail 
or become incapable to perform, observe, or abide by any of the stipulations there- 
in contained. Amongst these were stipulations that the plaintiff should use his 

best, endeavours to preserve and extend the business of the grantors, and would not 
byrany act, neglect, omission, or default injure the same, or impede the success 
thereof; that he ‘should perform such services and discharge such duties as the 
grantors should reasonably require; that he would not, whilst the grantors should 

—tontinue to carry on the business in question, be engaged or concerned in a similar 
business within twenty miles of St. Paul’s; and that any difference between the 
parties should be referred to arbitration :— 

Held, that this was not an annuity proveable under s, 175 of 12 & 18 Vict. 
¢c. 106, the conditions for its defeasance being so uncertain as to render it incapable 
of valuation; and that it was therefore not barred by a deed executed by the grantors 
for the benefit of creditors under s. 192 of the Bankruptcy Act, 1861. 


THIS was an action brought to recover 75/. claimed to be due 
from the defendant to the plaintiff by virtue of a deed dated the 
8th of January, 1866, made between one Charles Nolda of the first 
part, Charles Beardsall and the defendant of the second part, and 
the plaintiff of the third part, by which Beardsall and the defend- 
ant jointly and severally covenanted to pay to the plaintiff during 
his life the clear yearly sum of 1507., by equal payments, on &c., if 
and so long as the plaintiff should perform and observe the stipu- 
lations on his, the plaintiff’s, part covenanted to be performed by 
the said deed. The following case was stated for the opinion of the 
Court :— 

1. In the year 1863, the plaintiff carried on the business of a 
woollen warehouseman in the city of London, under the style or 
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firm of Brett, Brothers, & Co., and in the same year he executed 
and perfected a deed of assignment of all his estate and effects to 
trustees for the benefit of his creditors under the provision con- 
tained in the Bankruptcy Act, 1861. The plaintiff’s stock in trade 
and goodwill and his interest in the premises in which the business 
was carried on were sold and transferred by the trustees to Nolda, 
Beardsall, and the defendant. 

2. On the Sth of April, 1863, a deed of arrangement was made 
between Nolda, Beardsall, and the defendant, of the one part, and 
the plaintiff, of the other part, by which Nolda, Beardsall, and the 
defendant, in consideration of the services rendered and to be 
rendered by the plaintiff to them in the said business, and of the 
plaintiff’s observing and performing the covenants and stipulations 
in the last-mentioned deed on his part to be observed and per- 
formed, agreed to pay him 6002. within twelve months, and also to 
pay him 1502. a year by quarterly payments as above mentioned. 
A copy of this deed was annexed to the case. 

3. On the 20th of December, 1865, Nolda retired from the firm 
of Nolda, Beardsall, & Jackson; and on the 8th of January, 1866, 
the deed sued on in this action was made between Nolda, Beardsall, 
the defendant, and the plaintiff. 

4. That deed (a copy of which was set out in the case) recited 
that, by an indenture of the 8th of April, 1863, it was agreed and 
declared, amongst other things, that Nolda, Beardsall, and Jack- 
son, or the survivor of them, &e., thereinafter called Nolda & Co., 
should pay to Brett during his life, if he should so long continue 
to perform, observe, and abide by the stipulations on his part 
thereinafter contained, a clear yearly sum of 1501, to be con- 
sidered as accruing from day to day, and to be paid quarterly, 
&c.; that Brett should use his best endeavours to preserve and 
extend the business of Nolda & Co., in the manner therein men- 
tioned; that it had recently been agrecd that the partnership so 
carried on by Nolda, Beardsall, and Jackson should be dissolved, 
so far as related to Nolda, as from the 20th of December, 1865, 
and that the business should thenceforth be carried on by Beard- 
sall and Jackson; that, upon the treaty for such dissolution, it was 
amongst other things agreed that Brett should execute such release 
as was thereinafter contained, and that Beardsall and Jackson and 
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Brett should enter into such further arrangements as were therein- 
after contained; and that the said partnership had accordingly 
been dissolved. The deed then witnessed that, in pursuance of 
the agreement, and in consideration of the premises, Brett thereby 
released Nolda, Beardsall, and Jackson, and each of them, their 
heirs, &c., and they thereby released Brett, his heirs, &c., from the 
covenants contained in the recited indenture; and that, in further 
pursuance of the agreement, and in consideration of the premises 
and of the mutual agreements and covenants thereinafter con- 
tained, it was mutually agreed as follows :— 

(1). Beardsall and Jackson, or the survivor of them, or the exe- 
eutors &c. of such survivor, shall pay to Brett during his life, if he 
shall so long continue to perform the stipulations on his part 
hereinafter contained, a clear yearly sum of 1501. to be considered 
as accruing from day to day, and to be paid by four equal pay- 
ments, on &e. 

f (2). If Brett shall refuse, neglect, or fail, or become incapable to 
perform, observe, or abide by all or any of the stipulations on his 

art hereinafter contained, then and immediately thereupon the 
said annual sum shall cease and be no longer payable; but it is 
not intended that the same shall in any respect release Brett from 
the obligations imposed on him by the fifth article of these pre- 
sents, or any of them. 

(3). Brett shall use his best endeavours with both the old and 
the present customers of the late firm of Brett, Brothers, & Co., or 
of the late firm of Nolda & Co., or of the present firm of Beardsall 
& Jackson, and with all other persons, to preserve and extend the 
said business, and to promote the success thereof, and’ to carry on 
the same to the profit and for the benefit of Beardsall & Jackson, 
and shall not by any act, neglect, omission, or default, injure the 
same, or impede the success thereof. 

(4). For the purposes of the third article of these presents, Brett 
shall perform such services and discharge such duties as Beardsall 
& Jackson shall reasonably require, save that he is not to be 
called upon to give his personal attendance to the working of the 
business of Beardsall & Jackson. 

(5). Brett shall not at any time hereafter while Beardsall & 
Jackson or either of them shall continue to carry on the said. busi- 
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ness, or any branch thereof, carry on or be concerned in the busi- 
ness of a woollen warehouseman, or a buyer, seller, or packer or 
shipper of woollen goods, or goods of a fabric containing wool, in 
the city of London or within a radius of twenty miles from St. Paul’s 
Cathedral or that city, either alone or in partnership with, or as 
agent for, or clerk of, or assistant to, any other person or persons 
except Beardsall & Jackson; and shall not select, accept or exe- 
cute any order for buying, selling, &c., or dealing in any such 
goods, except for and on behalf and for the sole benefit of Beard- 
sall & Jackson; and he shall not allow, nor so far as he can pre- 
vent it suffer any other persons or person to use his name or the 
name of Brett, Brothers, & Co., or any imitation or modification 
thereof, in the business aforesaid, or any similar business. 

(6). Messrs. Beardsall & Jackson shall be considered to repre- 
sent exclusively the late firm of Brett, Brothers, & Co., and shall 
be at liberty to style themselves late Brett, Brothers, & Co. 

(7). If any dispute shall arise between the parties hereto or any 
of them, or their respective representatives, touching these pre- 
sents or any article thereof, or the rights, duties, powers, or liabili- 
ties of the respective parties hereto, or their respective repre- 
sentatives, in relation thereto, such disputes shall be referred to 
arbitration, and settled by two arbitrators or their umpire, agree- 
ably to the provisions of the Common Law Procedure Act, 1854. 

5. On the 25th of August, 1866, Beardsall and the defendant 
executed and perfected a deed of assignment of all their estate and 
effects to trustees for the benefit of their creditors, under and 
according to the provisions contained in the Bankruptcy Act, 1861, 
of which the following is a copy :—* This deed, made &c., between 
Beardsall and Jackson, of &c., of the one part, and H. P. Webb, 
J. Lockwood, and Bb. Hurst, hereinafter called the trustees on be- 
half and with the assent of the creditors for Beardsall and Jackson, 
of the other part,—witnesseth that the said Beardsall and Jackson 
do, and each of them doth, hereby convey all their and his estates 
and effects to the said trustees absolutely, to be applied and 
administered for the benefit of the creditors of Beardsall and Jack- 
son, in like manner as if the said Beardsall and Jackson had been at 
the date hereof duly adjudged bankrupts: And, in consideration of 
the premises, each of the creditors of Beardsall and Jackson doth by 
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these presents release Beardsall and Jackson and each of them from 


his and their respective debts, in like manner as if Beardsall and 


Jackson had obtained a discharge in bankruptcy; but nothing 
herein contained shall affect the rights of the creditors as against 
any surety or co-debtor. In witness,” &c. 


6. The last-mentioned deed was duly executed, attested, stamped, 


and’ registered according to the requirements of s. 192 of the 
Bankruptcy Act, 1861; and a majority in number representing 
three fourths in value both of the joint and of the separate creditors 
of Beardsall and the defendant whose debts amounted to 10/7. and 
upwards, assented thereto. 

7. From the date of the registration of the last-mentioned deed 
up to the present time, Beardsall and the defendant have wholly 
ceased to carry on the said business, or any branch thereof, either 
together or separately. 

@ 8, The amount claimed by the plaintiff became due after the 
yegistration of the deed of assignment. 

The question for the opinion of the Court was, whether the deed 

-of assignment dated the 25th of August, 1866, was or was not a 
bar to the plaintiff’s claim. 


Lord, for the plaintiff. Two questions arise in this case,— 
1. Whether the deed of the 5th of August, 1866, was a valid deed 
within s, 192 of the Bankruptcy Act, 24 & 25 Vict. c. 134,— 
2. Whether the obligation arising upon the covenant contained in 
the deed of the 8th of January, 1866, constituted a debt proveable 
under s.175 of 12 & 13 Vict. c.106. As to the first point, it is 
now clearly settled that a deed of arrangement under s. 192 of the 
Bankruptcy Act, 1861, to be binding upon a non-assenting creditor, 
must embrace all the creditors, several as well as joint: Ha parte 
Glen (1); Tomlin vy. Dutton (2); Rion v. Emary (3); European 
Central Railway Company v. Westall. (4) The effect of the deed 
here is, to assign the joint and separate property of the two debtors 
for the exclusive benefit of the creditors of the firm; and it is the 
joint creditors only who release. The deed is, therefore, clearly 
not a deed within s. 192 of the Bankruptcy Act, 1861. The second 


(1) Law Rep. 2 Ch. App. 670. (3) Law Rep. 3 C. P. 546. 
(2) Law Rep. 3 Q. B. 466. (4) Law Rep. 1 Q. B. 167. 
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point turns upon the construction of s.175 of 12 & 13 Vict. 
c. 106, which enacts that any annuity-creditor of any bankrupt, by 
whatsoever assurance the same may be secured, and whether there 
were or not any arrears of such annuity due at the bankruptcy, 
shall be entitled to prove for the value of such annuity, which 
value the Court shall ascertain, regard being had to the original 


price given for such annuity, deducting therefrom such diminution 


in the value thereof as shall have been caused by the lapse of time 
since the grant thereof to the date of the fiat, &e. Now, the pay- 
ment stipulated for by the deed of the 8th of January, 1866, is 
subject to the observance by the plaintiff of stipulations which are 
of such a nature as to render it utterly impossible to value the so- 
called annuity pursuant to that section. It is not contended that 
the section is confined to annuities granted for a pecuniary con- 
sideration. The payment is to cease if the plaintiff shall neglect 
or refuse to perform, or become incapable of performing, the stipu- 
lations on his part to be performed. These, amongst others, are, 
that he shall use his best endeavours to preserve and extend the 
business. Who is to determine whether he has done so or not? 
or to measure the degree of care which is to be shewn? The sta- 
tute contemplates, not a series of acts to be done from time to time, 
but something to be done once for all. In truth, that which is 
here called an annuity is nothing more than a payment of salary 
for services performed. ‘The case which will probably be relied on 
for the defendant is Ex parte Parratt.(1) The marginal note of 
the report in Mont. & Ayr. is not, however, supported by the facts. 
There, A. and B., having a lease of certain salt-works for twenty- 
one years, entered into articles with the bankrupt, by which the 
latter undertook the manufacture of the salt, and it was provided 
that the contract should subsist for the term granted by the lease, 
wanting three months; but that, if there should be a failure of 
brine in the pits for ten days successively, the bankrupt was to be 
exonerated from his liability to manufacture the salt, to an extent 
proportioned to the extent of the failure of the brine. The bank- 
rupt afterwards granted an annuity to the petitioner, charging it 
on the sums payable to the bankrupt from A. and B. for the manu- 
facture of the salt: and it was held that, notwithstanding the possi- 
(1) 2 Mont. & A. 626; 1 Deac. 696. 
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bility of the discontinuance of the salt contract, and of the for- 
feiture of the lease by non-payment of rent or non-performance of 
covenants, the annuity was capable of valuation. That decision 
was based upon the assumption that the intention of the parties 
was clear that twenty-one years, wanting three months, should be 
the period of the continuance of the agreement, and that the peti- 
tioner was to receive the annuity till the end of that time, if he 
should live so long. Assuming the case to have been well decided, 
it can hardly govern the present. 


Lanyon, contra. No doubt, a deed under s. 192 of the Bank- 
ruptcy Act, 1861, should on the face of it shew that all the credi- 
tors can sue upon it. Here, the assignment is-of the joint and 
separate property of the two partners, and there is a provision 
obliging the trustees to administer the fund as in case of bank- 
ruptcy. The deed, therefore, is good. Then, is this an annuity 
which can be valued under s. 175 of the Bankruptcy Act of 1849? 
In Hx parte Sitger (1), an agreement by a parent to give his 

_Maughter, upon her marriage, 1507. per annum, was held to be a 
debt proveable under the corresponding provision in 6 Geo. 4, c. 16. 
So, in Ex parte Annandale (2), a promise to give the daughter 
1002. a year, until the parent could do something better for her, 
was treated as an annuity for the joint lives. Ha parte Broadly (3) 
is to the same effect. There is no contingency or uncertainty in 
any of the stipulations contained in this deed, which may not by 
recourse to the well-known tables be reduced to certainty. The 
annuity here is clearly as capable of being valued as that in Hx parte 
Parratt. (4) 

Lord, in reply. In Ew parte Davis (5), Lord Lyndhurst held 
that, where the contingency depended upon the separation of hus- 
band and wife, and of a widow’s not marrying, it was not within 
the 6 Geo. 4, c. 16,8. 56. And in Mudge v. Rowan (6), where by 
a deed of separation a husband covenanted to pay an annuity to 
his wife by quarterly instalments, the annuity to cease in the event 
of future cohabitation by mutual consent, it was held that this was 


(2) Mont. B. C. 100. (4) 2 Mont. & A. 626; 1 Deac. 
(2) 2 Mont.& A.19; 4D. &Ch. 696. 
511. (5) Mont. B. C. 121, 297. 


(3) 2M. D, & De G. 524. (6) Law Rep. 3 Ex. 85, 
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not an annuity proveable under 12 & 13 Vict. c. 106, s. 175, nor a 
liability to pay money under 24 & 25 Vict. c, 134, s. 154. 


Byers, J. Iam of opinion that the plaintiff is entitled to our 
judgment. The 175th section of 12 & 13 Vict. c. 106, enacts 
that any annuity-creditor of any bankrupt, by whatsoever assurance 
the same may be secured, and whether there were or not any 
arrears of such annuity due at the bankruptcy, shall be entitled to 
prove for the value of such annuity, which value the Court shall 
ascertain, regard being had to the original price given for such 
annuity, deducting therefrom such diminution in the value thereof 
as shall have been caused by the lapse of time since the grant 
thereof to the date of the fiat, &e. This-must mean that the thing 
of which the Court is to ascertain the value is an annuity the value 
of which is capable of being ascertained by computation. By the 
deed in question a vast variety of things are to be done by the 
annuitant. Amongst others, there is this condition: “If Brett 
shall refuse, neglect, or fail, or become incapable to perform, 
observe, or abide by all or any of the stipulations on his part here- 
inafter contained, then and immediately thereupon the said annual 
sum shall cease and be no longer payable.” . Then follows an 
enumeration of the things to be done by the annuitant. He is “to 
use his best endeavours to preserve and extend the business, and to 
promote the success thereof,” &c.; and he is not “ by any act, neg- 
lect, or default to injure the same or impede the success thereof.” 
And there are various other indefinite stipulations of the same 
kind. Then there is this stipulation, that, if any dispute shall 
arise between the parties touching these presents, or any article 
thereof, or the rights, duties, powers, or liabilities of the respective 
parties thereto, or their representatives, in relation thereto, such 
disputes: shall be referred to arbitration. These contingencies, 
upon which the continuance of the annuity is to depend, are, as it 
seems to me, altogether incapable of being ascertained by valua- 
tion: and, if it were otherwise, they are to be submitted to arbitra- 
tion, and the value of the annuity is made thus to depend upon 
the view which an arbitrator might take. I should therefore hold, 
even if there was an entire absence of authority upon the subject, 
that the annuity was not capable of valuation under s. 175 of 
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12 & 13 Vict. c. 106. As to the authorities, the only one which 
looked at all in favour of the defendant is Hx parte Parratt (1); 
but in that case there was, so far as the first point is concerned, no 
distinct provision for a suspension of the sum to be paid by way of 
annuity, and only a remote possibility so far as the lease was con- 
cerned. And, as to the suggestion that by possibility the lease 
might be forfeited, the lease not being before the Court that con- 
tingency was merely speculative. Ha parte Davis (2), Parker v. 
Ince (3), and the recent case of Mudge v. Rowan (4), seem to me 
to be distinct authorities the other way. I therefore think that 
this annuity was not proyeable under s. 175, and consequently that 
our judgment should be for the plaintiff. 


Keratine, J. I am of the same opinion. The cases have no 
doubt extended the proveability of annuities somewhat beyond 
what the words of the statute would naturally import; for, they 
seem to assume every annuity to be capable of easy calculation. 
The authorities have certainly gone far; but no one of them has 
gone so far as it is sought to go in this case. He parte Par- 
ratt (1) at first sight appeared to countenance Mr. Lanyon’s 
argument: but, on examination, I agree that it is not an authority 
for the defendant’s view. ‘The stipulations here are extremely 
indefinite : it is not a case in which a certain result may be assumed 
from the doctrine of probabilities even; but one where the value of 
the annuity depends upon a variety of matters as to which there 
might fairly be difference of opinion. The plaintiff was to discharge 
such duties as his employers might reasonably require. The 
reasonableness of the requirements must depend upon a variety of 
circumstances; and it may fairly be doubted what view an arbi- 
trator would take of them. So as to the undertaking to use his 
best endeavours to promote the success of the business. However 
astute actuaries may be in reducing contingencies to certainty of 
computation, I cannot think that such contingencies as these were 
within the contemplation of the statute, and therefore there must 
be judgment for the plaintiff. 


(1) 2 Mont, & A.626; 1 Deac.696. (3) 4 H. & N. 58; 28 LJ. (Ex.) 


(2) Mont. B. CO, 121, 297. 189. 
(4) Law Rep. 3 Ex. 85, 
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Moytacur Surru, J. I am of the same opinion. It is con- 
ceded that this annuity, if proveable at all, is only proveable 
under s. 175 of 12 & 18 Vict. c. 106. In terms, that section pro- 
vides only for annuities granted for some original price. It enacts 
that every annuity-creditor of any bankrupt shall be entitled to 
prove for the value of such annuity, which value the Court shall 
ascertain, regard being had to the original price given for such 
annuity, deducting therefrom the diminution of value arising from 
lapse of time. The act, therefore, would seem to have contem- 
plated annuities, for which a price was paid, thus affording a datum 
for calculating the value; and doubts were entertained, when it was 
attempted to prove other descriptions of annuities, whether the 
section was to be extended to cases not directly pointed at by its 
words. But it appears from numerous cases that annuities, the 
considerations for which bear some analogy to the definite ground 
of value therein mentioned, have been held to fall within the 
intention of the clause. Thus, a contingency depending upon a 
life or lives, is clearly ascertainable in point of value, there being 
well-known data by which to value it. But here there are no 
definite materials for making anything like a valuation. An 
actuary might form a loose opinion as to the probable continuance 
of the annuity; or a jury might form a rough estimate of its value. 
But that is a very different sort of computation from that which 
the statute means when it says that “the Court shall ascertain the 
value.” It clearly points to a case where there shall be no diffi- 
culty or speculation,—a sum to be worked out in figures from some 
definite and precise data. Mr. Lanyon admits that the case is 
prime impressionis; and certainly he has produced no case in 
which a similar annuity has been held to be proveable. The nearest 
to it that could be found was the case of Hx parte Parratt (1); 
but that has been so fully distinguished by my learned Brothers, 
that I need not further advert to it. It seems to me that this case 
is in principle determined by the Lord Chancellor’s judgment in 
ix, parte Davis. (2) I should have thought there was much less 
difficulty in estimating the value of the contingency there, which 
depended upon the chances of a widow marrying, than the duration 
of an annuity which, like this, was to depend upon the performance 

(1) 2 Mont. & A. 626; 1 Deac. 696. (2) Mont, B. C. 297. 
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or non-performance of a great variety of acts by the annuitanthim- _18¢9 

self, which offer no data whatever on which to found a calculation. ~ Beprr 

It is quite impossible for the Court or any one else to put a value ,, 
ACKSON. 


upon such an annuity, and therefore it is not proveable under s. 175. 
The plaintiff being entitled to the judgment of the Court upon this 
point, it is unnecessary to consider whether the deed of the 25th of 
August, 1866, was a valid deed or not. JI do not wish to express 
the slightest doubt of its validity. 


Judgment for the plaintiff. 


Attorneys for plaintiff: Lawrence, Plews, & Boyer. 
Attorneys for defendant: Linklaters, Hackwood, & Addison. 


END OF HILARY TERM. 
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JENNER v. SMITH. 


Sale of unascertained Goods—Passing of Property—Appropriation—Assent— 
Vendor and Purchaser. 


The plaintiff at a fair orally contracted to sell to the defendant at a given price 
per cwt. two pockets of hops which were on the spot, and which were there in- 
spected and approved by the defendant, and also two other pockets of which 
samples were shewn, but which were lying in a warehouse in London. The de- 
fendant took away with him (and afterwards paid for) the first two pockets, but 
the last two were to be forwarded to him at a future time. On hig return to 
London, the plaintiff went to the warehouse and selected two out of three pockets 
which he had there, and directed the warehouse-keeper to mark them “ to wait 
the buyer’s order,” but no alteration was made in the warehouse-keeper’s books, 
and he continued to hold the plaintiff liable for the rent. The plaintiffa few days 
afterwards sent the defendant an invoice describing the numbers, the weight, and 
the prices of the two pockets delivered at the fair, and also of the two which had 
been set apart at the warehouse, and at the same time inclosed a draft for accept- 
ance. The defendant sent back the draft unaccepted, and refused to receive the 
last two pockets. In an action for goods bargained and sold,— 

Held, no evidence which would warrant a jury in finding that the appropriation 
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of the two pockets in the London warehouse was either originally authorized or 
subsequently assented to by the buyer, and that consequently the property in them 
did not pass by the contract. 


Action for goods bargained and sold and goods sold and deli- 
vered. Pleas: Never indebted, payment, and payment of 83. 2d. 
into court. Replication, taking issue, and damages ultra. 

The cause was tried before Brett, J., at the sittings at West- 
minster after last Michaelmas Term. The facts were as follows :— 
On the 14th of October, 1867, the plaintiff, who is a hop-merchant 
in London, met the defendant, a maltster of Devizes, at Weyhill 
Fair, Hants. The defendant wished to buy of the plaintiff four 
pockets of Carpenter’s Sussex hops which the plaintiff had there ; 
but, as the plaintiff had already sold two of them, he proposed to 
sell the defendant in lieu of them two pockets of Thorpe’s, of which 
he shewed him a sample, offering to let the defendant have the 
two pockets of Carpenter’s at 91. per cwt. (the price of that day’s 
fair ‘being 9/7. 9s.), if he would take two pockets of Thorpe’s at 
71. 15s. per cwt. The plaintiff at the same time or shortly after 
informed the defendant that the last-mentioned two pockets were 
Tying at Prid & Son’s warehouse, Kentish Buildings, Southwark, 
and agreed that he should have them upon the same terms as if 
they had been in bulk at the fair, that is, that he should be at no 
expense for warehousing or carriage. The defendant consented 
to purchase the four pockets upon these terms, and took away 
with him the two pockets of Carpenter’s, but requested that the 
two pockets of Thorpe’s should not be sent until he wrote for 
them. 

The plaintiff had at this time three pockets of Thorpe’s hops at 
the warehouse of Prid & Son. On the 21st of October, the plain- 
tiff’s son went to the warehouse, and instructed the warehouseman 
to set apart two of the three pockets of Thorpe’s for the defendant ; 
and the warehouseman thereupon placed on two of them, numbered 
respectively 1 and 3, what is called a “ wait order card,” that is, a 
card upon which was written, “ To wait orders,” and the name of 
the vendee. No alteration, however, was made in the warehouse 
books ; and the plaintiff, the original depositor, still remained liable 
for the rent. 

On the 4th of November, the plaintiff sent the defendant an 
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invoice, as follows, at the same time inclosing a draft for accept- 
ance :— 
“Mr. 8. Smith. Bought of Charles Jenner. 
«“ 2 pockets Sussex hops (Carpenter, 1867). 
“No.2... © Lewt 2qrs 20 lbs, 
4. . . lewt. 2qrs. 13 lbs. 


3cwt. 1qr. 11 lbs. @ 97. perewt. £30 2 & 


“ 2 pockets Sussex hops (Thorpe, 1867). 
“No.1 . . Lewt. 2 qrs. 27 lbs. 
3. «» Lewt. 0 qr. 21 Ibs. 


2 cwt. 3 qrs. 20 lbs. @ 71. 15s. per ewt. 22 13 10 


£52 16 6 


“ The two last pockets of hops are lying to your order.” 


On the 8th of November the defendant wrote to the plaintiff, 
as follows :— 

 Sir,—I have returned your bill unsigned ; but, as I have never 
received the two pockets of hops or heard anything about them, I 
concluded you had not thought of sending them, and have made an 
exchange for some malt, and shall not require them. As I will 
never sign a bill, I will pay, as was agreed, in February, the weight 
of the two Carpenter’s.” 

The defendant subsequently paid the price of the two pockets 
which he had received, all but a small balance which was covered 
by the payment into Court. 

It was objected on the part of the defendant that, as to the two 
pockets of Thorpe’s hops, there was no contract binding within the 
Statute of Frauds, no delivery or acceptance, or part payment, and 
no evidence of goods bargained and sold. 

For the plaintiff it was insisted that the whole was one bargain, 
and consequently that there had been a part delivery and part 
payment, and that the property in the whole four pockets passed 
by the contract. 


The learned judge ruled that it was one entire contract, and that, 
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therefore, there had been a part delivery so as to make a contract 
binding within the Statute of Frauds; that the plaintiff could not 
rely upon the part payment, because the defendant, at the time of 
making the payment, repudiated the bargain as to the two pockets 
in question; that, though there was a binding contract, the pro- 
perty did not pass thereby, inasmuch as the contract was to deliver 
two out of a larger number of pockets of Thorpe’s hops equal to 
sample, the price to be determined according to the weight; and 
that there had been no sufficient appropriation afterwards to pass 
the property, because Prid & Son never bound themselves to hold 
for the defendant instead of for the plaintiff. He thereupon non- 
suited the plaintiff, reserving him leave to move to enter a verdict 
for 221. 13s. 10d., the Court to draw inferences of fact. 


Morgan Lloyd, in Hilary Term last, obtained a rule nisi ac- 
cordingly. 
® H:T. Cole, Q.C., and Bromley, shewed cause. The rule of law 
which must govern this case is laid down in Blackburn on the 
Contract of Sale, pp. 451, 152,—Where the vendor is to do anything 
to the goods for the purpose of putting them into a deliverable 
state, or for the purpose of ascertaining the price, as, by weighing, 
measuring, &c., the performance of those things is a condition 
precedent to the transfer of the property: Hanson v. Meyer (1); 
Fiugg v. Minett (2); Castle v. Sworder (3); Simmons v. Swift (4); 
Farina v. Home (5); Hunt v. Hecht (6); Acraman vy. Morrice (7) ; 
Godis v. Rose.(8) Here, two things remained to be done before the 
property in the two pockets of Thorpe’s hops could vest in the de- 
fendant: he had a right to object to them if not equal to sample ; 
and the price was to be ascertained by the weight. The plaintiff 
had three pockets at Prid’s warehouse. He might have had a 
hundred. That which was done at the warehouse without the know- 
ledge or assent of the defendant was not such an appropriation as 
to pass the property to him in the two so selected. In the course of 
the argument in Bannerman v. White (9), Willes, J., says: “ The 


(1) 6 East, 614. (6) 8 Ex, 814; 22 L. J. (Ex.) 293. 
(2) 11 East, 210, (7) 8 0. B.449; 19 L. J. (C.P.) 57. 
(3) 6H.& N.828;30L.J.(Ex.)310. (8) 170. B. 229; 25 L.J.(C.P.) 61. 
(4) 5 B. & C. 867. (9) 10 C. B. (N. 8.) 844, 855. 


(5) 16 M. & W. 119. 
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property does not pass by the contract of sale; but only upon 
acceptance, after inspection and weighing. Our law is peculiar in 
that respect.” In Aldridge v. Johnson (1), Lord Campbell, C.J., 
says: “No rule of the law of vendor and purchaser is more clear 
than this, that, until the appropriation and separation of a par- 
ticular quantity, or signification of assent to the particular quantity, 
the property is not transferred.” And Erle, CJ., affirms the same 
principle in Campbell v. Mersey Dock Trustees. (2) [Benjamin on 
the Sale of Personal Property, 115, 222, 223, was also referred to. | 

Morgan Lloyd, in support of the rule. This case is governed by 
the rule laid down by Erle, J., in Aldridge v. Johnson. (3) 

[Kzatine, J. There, the bulk had been seen and approved of; 
all that remained to be done was to appropriate the quantity sold 
to the plaintiff; and it was held that the filling his sacks was an 
appropriation, with his assent, of so much of the barley as had 
been put into the sacks. But here there was no appropriation. 
Could not the plaintiff have satisfied his contract by delivering to 
the defendant any two pockets of 'Thorpe’s hops which were equal 
to the sample ?] 

Ii is submitted he could not. The plaintiff at the time of the 
bargain informed the defendant that he had some pockets of 
Thorpe’s hops at Prid & Son’s warehouse, of which he contracted 
to sell him two. That gave the plaintiff authority to set aside two 
of those pockets as the hops contracted for, to await the purchaser’s 
convenience. ‘The plaintiff accordingly went to the warehouse and 
instructed the warehouseman to set apart two pockets to await 
the orders of the purchaser. Having thus made his election, and 
communicated it to the defendant by the letter of the 4th of 
November, the appropriation was complete, and could not be 
recalled: Blackburn on the Contract of Sale, p. 128, citing Hey- 
ward's Case (4); Fragano y. Long (5) and Atkinson v. Bell. (6) 
If the two pockets were equal to sample,—and there was no sug- 
gestion that they were not,—the appropriation was made with the 
assent of the defendant; for, when the invoice was sent to him 


(1) 7E. & B. 885, 898; 26 L. J. (Q.B.) at p. 300. 
(Q.B.) 296, 299. (4) 2 Co. Rep. 36. 
(2) 14 C. B, (N.S.) 412. (5) 4B. & C. 219, 


(3) 7 E. & B. 885, 900; 26 L. J. (6) 8 B.& C. 277. 
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with the number and weight of each pocket, and an intimation 
that they were lying at the warehouse to his order, he did not 
repudiate it. 

[Brett, J. My Brother Blackburn treats the subject of appro- 
priation at p. 127. There is no pretence for saying there was any 
previous authority here; and there was no subsequent assent to 
the appropriation, for the defendant, in his reply to the letter 
inclosing the invoice, repudiated the whole transaction. ] 

The defendant’s request that the plaintiff would keep the two 
pockets of Thorpe’s hops until he should want them, was an 
authority to the latter to make the appropriation. 

[Keatine, J. It is difficult to say that the right of selection is 
conceded to the vendor, whilst the correspondence of the bulk 
with the sample and the price remain to be ascertained. | 

The price per cwt. was agreed on: and the weighing rule is 

lnapplicable to a sale of specific packages. 

Keatine, J; I am of opinion that this rule should be dis- 
charged. The action is brought to recover the price of two pockets 
“of hops as sold and delivered and bargained and sold. It appears 
that the parties met in October, 1867, at Weyhill Fair, and that 
it was orally agreed between them that the defendant should 
purchase of the plaintiff two pockets of Carpenter’s Sussex hops, 
which were then in the fair and had been inspected by the defen- 
dant, at 92. per cwt., and also two pockets of Thorpe’s hops, of 
which a sample was shewn, at 7/. 15s. percwt. After the purchase 
had been agreed on, the defendant was informed that the latter 
were lying in a warehouse in London, and he requested that they 
might be left there until he sent word that he was ready to receive 
them. On the 4th of November the plaintiff sent an invoice 
describing the numbers, weight, and price of the four pockets, 
with an intimation that the two pockets of Thorpe’s were lying at 
the warehouse to the defendant’s orders. The plaintiff had three 
pockets of Thorpe’s hops at the warehouse; and he had in the 
meantime gone to the warehouse and directed the warehouse- 
keeper to put certain marks upon two of them, to indicate that 
they were sold and were to wait the orders of the purchaser. No 


alteration, however, was made in the books of the warehouse- 
K 
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keeper; nor was any intimation of this appropriation of the two 
pockets given to the defendant until the 4th of November, when 
the invoice was forwarded to him. ‘The defendant declined to 
accept the two pockets. At the trial various objections were 
urged. It was said, amongst other things, that there was no 
contract as to the two pockets of Thorpe’s hops to bind the defend- 
ant within s. 17 of the Statute of Frauds; that the contracts for 
the purchase of the two pockets of Carpenter's hops and for the 
two pockets of Thorpe’s were distinct contracts; and that, conse- 
quently, there had been no delivery or part-payment to take the 
case out of the statute. My Brother Brett ruled that the contract 
was entire, and the objection founded upon the Statute of Frauds 
was thus got rid of. Then came the question whether the count 
for goods sold and delivered or goods bargained and sold could be 
maintained, the property in the goods not having passed. Upon 
this my Brother Brett nonsuited the plaintiff, but gave leave to 
move to enter a verdict for the plaintiff for the price of the two 
pockets in dispute, reserving power to the Court to draw such 
inferences as a jury might draw. The question before us, there- 
fore is, whether, upon the facts proved, we can see that the property 
in the hops passed to the defendant so as to make him liable in 
this action. The general rule of law was not contested on the 
part of the plaintiff, that, where an article (not specific) is sold, 
but something remains to be done by the vendor before it is dis- 
patched to the vendee, no property passes by the contract of sale. 
It was contended on the part of the defendant that.much re- 
mained to be done here before the property could pass,—that, the 
hops having been sold by sample, they would require to be in- 
spected, and to be weighed, in order to ascertain the price. On 
the other hand it was urged that, though that may be so as a 
general rule, Aldridge v. Johnson (1) and other cases shew that, if 
it appears from the contract that the vendee has made the vendor 
his agent for the purpose of weighing and doing all the other acts 
necessary to be done to pass the property, the property in the 
goods will pass so soon as those acts are done. It is, however, 
observable that in Aldridge v. Johnson (1) the bulk of the barley 
had been inspected and approved, and all that remained to be done 
(1) 7E. & B. 885; 26 L. J. (QB, 296. 
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was to sever and measure the portion to be appropriated to the 
vendee ; and that the vendor had filled a number of sacks which had 
been sent by the vendee, thereby measuring it. The barley which 
was to be appropriated to the fulfilment of the contract, was there- 
fore severed from the bulk and measured with the assent of both 
parties. There could be no doubt that the property in the barley 
so dealt with passed. Mr. Lloyd sought to bring the present case 
within that by saying that a similar extensive authority was con- 
ferred by the defendant on the plaintiff in this case. I cannot 
draw any such inference from the facts proved here: on the con- 
trary, I think they negative it. I cannot suppose that the defend- 
ant meant to part with the right of objecting to the correspond- 
ence of the hops with the sample, or of insisting on the weight 
being ascertained, before the property passed. It is true, there was 
an intimation to the warehouse-keeper that the two pockets 
numbered 1 and 3 had been sold to the defendant: but no transfer 

was made in his books; and he still held them at the charge and 
at the risk of the vendor. I think it is impossible for the Court to 
draw the inference that an authority such as was given in Aldridge 

“y. Johnson (1) was given here: and, if no such authority was 
given, the case is brought within the multitude of authorities in 
which it has been held that, where there is a sale of unascertained 
goods with reference to which something remains to be done by 
the vendor before delivery to the vendee, no property passes until 
that has been done. 


Brett, J. At the trial J proposed to nonsuit the plaintiff, on 
the ground that there was no evidence to go to the jury in sup- 
port of the count for goods bargained and sold. It was not then 
suggested that there was any authority from the defendant to the 
plaintiff to select the two pockets for him. If it had been, I should 
not have nonsuited the plaintiff, but would have left that question 
to the jury. The question now is, not whether there was any 
evidence for the jury, but whether the Court can infer from the 
facts proved, that the property in the two pockets of Thorpe’s 
passed. It is clear that no property passed by the contract itself. 
The contract was for a sale by sample of unascertained hops, the 


(1) 7B. & B, 885; 26 L. J. (Q.B.) 296. 
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price depending on the weight. Then comes the case put by 
my Brother Blackburn in the passage at p. 127, to which I re- 
ferred in the course of the argument. Here, there was no pre- 
vious authority given to the plaintiff to appropriate ; and, if not, 
what evidence was there to shew that the appropriation of the two 
pockets in Prid & Son’s warehouse was ever assented to by the 
defendant? The defendant’s assent might have been given in 
either of two ways,—by himself, or by an authorized agent. By 
himself, after the receipt of the letter containing the invoice; or 
by the warehouse-keepers, if there had been any evidence of agency 
or authority in them to accept, and assent by them to hold the hops 
for him. I think the defendant’s letter refusing to accept the draft 
was strong, if not conclusive, to shew that there had been no such 
assent by the defendant. And,asto Prid & Sons, the evidence fails 
on both points. They never agreed to hold the two pockets on behalf 
of the purchaser ; and, if they did, there is no evidence of any autho- 
rity from him that they might do so. Mr. Lloyd has strongly put 
forward a point which was not made at the trial, viz. that there was 
evidence that, by agreement between the parties, the purchaser 
gave authority to the seller to select the two pockets for him. If 
he did so, he gave up his power to object to the weighing and to 
the goods not corresponding with the sample; for, he could not 
give such authority and reserve his right so to object ; and indeed 
it has not been contended that he gave up those rights. That 
seems to me to be conclusive to shew that the defendant never 
gave the plaintiff authority to make the selection so as to bind 
him. Under the circumstances, therefore, it is impossible to say 
that the property passed ; consequently, the plaintiff cannot recover 
as for goods bargained and sold. 
Rule discharged. 


Attorney for plaintiff: R. W. Roberts. 
Attorneys for defendant: Gregory, Roweliffes, & Rawle. 
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COLLINS v. THE MIDDLE LEVEL COMMISSIONERS. 1869 
May 3. 


Drainage Act, Construction of —Negligence in Construction of Works—Proximate 
Damage. 


By a drainage act, the commissioners were to construct a cut, with proper 
walls, gates, and sluices, to keep out the waters of a tidal river, and also a culvert 
under the cut to carry off the drainage from the lands on the east to the west of 
the cut, and to keep the same at all times open. In consequence of the negligent 
construction of the gates and sluices, the waters of the river flowed into the cut, 
and, bursting its western bank, flooded the adjoining lands. 

The plaintiff and other owners of lands on the east side of the cut closed the 
lower end of the culvert, which prevented the waters overflowing their lands to 
any considerable extent ; but the occupiers of the lands on the west side, believing 
that the stoppage of the culvert would be injurious to their lands, reopened it, and 
so let the waters through on to the plaintifi’s land to a much greater extent :— 

Held, that the commissioners were responsible for the entire damage thus 
caused to the plaintiff’s land. 


 - ” ji aes 
~*THIS was an action brought by the plaintiff, a farmer and 


occupier of lands situate in a district called the Marshland Fen, 

_in the county of Norfolk, against the defendants, being the com- 
missioners for carrying into execution an act of parliament of the 
7 & 8 Vict. c. evi, intituled “An act for improving the drainage 
and navigation of the middle level of the fens,” to recover com- 
pensation for damage sustained by the plaintiff, by reason of lands 
in his occupation being inundated and injured and his crops de- 
stroyed through the breaking of a sluice and the bank of a certain 
cut made by and belonging to the commissioners, in consequence 
of the negligence of the commissioners in making and maintaining 
the sluice and cut. The action was referred to three arbitrators, who 
stated the following case :— 

1. The declaration stated that, before and at the time of the 
committing by the drainage commissioners of the grievances 
thereinafter mentioned the plaintiff was and thenceforth had been 
and still was possessed of lands in the parish of West Walton, in 
the county of Norfolk, within a certain district called Marshland 
Fen, and that by the said act it is enacted [s. 1387] that the 
commissioners shall make and maintain a cut for conveying the 
water from the said Middle Level into the river Ouze, and which 
cut shall commence at the sixteen feet river about half a mile 
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above the lower end of the said river, and shall terminate at the 
river Ouze southward of a sluice.called the Marshland New Sluice, 
and the bottom of the said cut at the lower end thereof shall not 
be less than fifty feet in width nor less than three feet below the 
datum line of the several plans and sections of the said cut de- 
posited with the clerks of the peace of the counties of Norfolk, 
Cambridge, Huntingdon, and the Isle of Ely, and thereafter 
referred to, and the sides of the said cut shall be made with 
gradient and proper slopes from the bottom thereof to the surface 
of the land; and the commissioners shall also, where necessary, 
make and maintain in a substantial manner a bank on each side of 
the said cut, with front and back forelands thereto; and each of 
the said banks shall be constructed with a good and sufficient 
puddle-clay wall in or near the centre thereof, of a proper depth, 
width, height, and dimensions, and so as effectually to defend the 
lands lying on each side of the said drain from the passage of the 
water through the said bank at all times; and the said puddle- 
wall and banks shall be so formed and maintained as effectually to 
prevent the water of the said cut from passing over or soaking 
through the same into any of the adjoining lands: and that by the 
said act it is further enacted [s. 138] that the commissioners shall 
make and maintain a good and substantial sluice of brick and 
stone at or near the entrance of the said cut into the river Ouze, 
with two or three openings, the waterways of which shall not 
altogether be less than fifty feet, and with doors to each of the said 
openings of sufficient height to exclude the tidal waters; and the 
sill of such sluice shall be placed not less than six feet below the 
aforesaid datum line in the said act mentioned: and that, after 
the passing of the said act, the commissioners did make a cut for 
the purpose aforesaid, commencing and terminating as by the said 
act it was directed (to wit) in and through Marshland Fen afore- 
said, and did also make a sluice of brick and stone at or near the 
entrance of the said cut into the river Ouze; yet that the said 
commissioners so carelessly, negligently, unskilfully, and wrong- 
fully conducted themselves in and about making and maintaining 
the said cut, banks, and walls thereof, and in and about making 
and maintaining the said sluice good and substantial, that by 
means of such their careless, neglizent, unskilful, wrongful, and 
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improper conduct, the tidal waves burst, ran, and broke through 1869 
the said sluice and into the said cut, and broke down and passed ~ Cozixs 
over and through the banks of the said cut into Marshland Fen anand 
aforesaid, and overflowed and submerged the same and the lands Leve. Com- 
of the plaintiff; and by reason of the premises the plaintiff, who oro 
then was and still is possessed for an unexpired term of years of 
the said lands, not only was and from thence hitherto had been 
and still was, and for a long space of time would be, expelled from 
and deprived of the use of his said lands, but certain crops then on 
the said lands were destroyed, and the plaintiff lost the gains 
which otherwise he would have made of the same, and also by 
reason of the premises the said lands of the plaintiff had become 
saturated with the water of the sea, and made unfit for bearing 
crops, and the fertility of the same had been destroyed. 
Pleas: 1. Not guilty. 2. That the plaintiff was not possessed, 
as alleged. Issue thereon. 
+72, In “pursuance of the powers given to the commissioners by 
their act of parliament, they, after the passing thereof, made the 
_.cut and_sluice in the declaration mentioned. The cut conveyed a 
large body of water from the Middle Level district into the tidal 
river Ouze, and passed in its course through a part of the Marsh- 
land Fen district, in which the plaintiff’s land was situate, and 
which district is not within the jurisdiction of the defendants, but 
of a distinct body of commissioners called the Marshland Fen 


commissioners. 

3. In May, 1862, the said sluice of the defendants was broken 
and destroyed by the force of the tidal waters of the river Ouze, 
which burst into the defendants’ cut in large quantities, and con- 
tinued to do so from tide to tide until one of the banks gave way, 
and the waters overflowed a vast extent of the fen-lands near that 
part of the cut, and ultimately reached and overflowed the plain- 
tiffs lands, and destroyed a considerable part of his crops, as 
hereinafter particularly mentioned. 

4, It was, for the purpose of the reference, admitted by the 
defendants on the hearing that the breaking of the sluice and 
bank of the cut arose from their negligence, as alleged in the 
declaration (1); but it was contended on their part that, under the 

(1) See Coe v. Wise, Law Rep. 1 Q. B. 711. 
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particular circumstances hereinafter stated as to the flooding of 
the plaintiff’s lands, the defendants were not responsible for the 
damage occasioned to the plaintiff thereby, or at all events for the 
greater part of such damage. 

5. The cut of the defendants is a broad embanked channel, and, 
where it passes through the Marshland Fen, it conveys the Middle 
Level waters to the Ouze at a much higher level than the adjacent 
fen lands. It runs in a direction from the southward to the north- 
ward, and before the inundation its waters entered the river Ouze 
through the sluice above mentioned, which was situate near the 
point of junction of the cut with the river. 

6. The plaintiff's lands which were flooded are situate on the 
eastern side of the cut, and the waters from the plaintiff’s lands 
and other neighbouring lands on that side of the cut used to drain 
from the east to the west side of the cut through a culvert made 
under the cut by the commissioners for that purpose, in pursuance 
of the 148th section of the act, and without which culvert the 
drainage of the lands of the Marshland Fen district on the east of 
the cut would have been interrupted and stopped by the formation 
of the cut. 

7. The defendants were required under the provisions of the said 
act of parliament to make proper communications for this purpose 
in those districts in which a portion of the lands would be severed 
from the remainder by the formation of the cut; and s. 148 
provides that the said drainage commissioners shall make and 
maintain culverts under the said cut of proper dimensions and in 
convenient situations for carrying the waters of the said several 
lands into the drains of the districts or fens with which the said 
lands before were severally drained ; and the said waters shall at 
all times have a free passage to the said culverts through the 
ditches thereinbefore directed to be made by the commissioners 
for fencing the back forelands of the said cut from’ the adjoining 
lands. (1) 

8. On the 4th of May, 1862, the tidal waters of the Ouze broke 
down and burst through the defendants’ sluice and entered their 
said cut, and continued to do so with each succeeding tide, until on 
Monday, the 12th of May, the western bank gave way, and a great 

(1) The act was to be referred to as part of the case. 
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breach was made in it, through which the waters of the cut and 
the tidal waters overflowed the low lands lying west of the cut to 
a very considerable extent, and which rapidly increased from tide 
to tide. 

9. On Monday, the 12th of May, the waters of the flood had not 
yet reached the culvert, which was situate at some distance from 
the breach, and the drainage waters continued to flow through it 
in the ordinary manner from east to west. But, as the flood 
waters were rapidly approaching the culvert, it occurred to the 
plaintiff and some other occupiers of land east of the cut, that, if 
the culvert could be stopped up, their lands would be saved from 
the inundation ; and accordingly they forthwith began to stop up 
the culvert at the western side of the cut, and would most likely 
have effectually done so if it had not been for the interruption and 
obstruction which they experienced. But many of the occupiers 
and persons interested in the lands on the west side of the cut con- 
sidered that the stopping of the culvert would be injurious to their 
lands, by preventing the great body of advancing water from 
finding an outlet there, and so causing it to accumulate more on 
their side than it otherwise would have done; and they accordingly 
removed and took away the piles and other means with which the 
occupiers on the eastern side were endeavouring to close up the 
culvert, thus rendering these attempts ineffectual. The culvert 
being thus kept open, the flood waters, having reached it, began 
to pass through it from the western to the eastern side. 

10. On Tuesday, the 13th of May, the flood waters were flowing 
freely through the culvert and over the lands lying near it on the 
east, but had not reached the lands of the plaintiff, or at all events 
not in any considerable quantity ; and another attempt was made 
by the sons of the plaintiff and other persons who were occupiers 
and interested in the lands on the eastern side to stop up the 
culvert, and by various means they contrived to effect a stoppage 
of it which was very nearly though not quite complete, and which, 
if it had remained, would have kept by far the larger portion of 
the flood waters which approached the culvert from coming 
through. But, though no obstruction was made to the stoppage 
while it was being done, in the day time, the whole of it was 
removed by some persons at night; and a vast body of water in the 
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course of Tuesday night and Wednesday passed through the culvert 
and reached the plaintiff’s land, and extended gradually from the 
lower to the higher parts until it covered a large part of his farm. 

11. On Thursday, the 15th, a larger and more effectual stoppage 
of the culvert was made by the plaintiff and other occupiers on 
the east side of the cut, and which was continued on the following 
days until the further influx of water in any material quantity was 
effectually prevented; and on the 16th arrangements were made 
by the plaintiff and some of his neighbours for having the water 
on the east side of the culvert pumped away by steam-power; but 
so much water had previously come through the culvert on these 
lands that it took some weeks before the lands could be relieved 
from it, and in the meantime much damage was done to the land 
and the crops. 

12. The different persons who so interfered in obstructing the 
stoppage of the culvert did not act from any intention of producing 
injury to the owners or occupiers of lands on the east side of the 
cut, but from a bona fide desire of preventing additional mischief 
to their own lands by having the water penned up on the west side 
of the cut by the stopping up of the culvert, which in its ordinary 
state would have constituted an outlet or relief as to some part of 
the flood waters; and some of the persons who were opposed to and 
who to a certain extent encouraged the opposition to the closing of 
the culvert were persons connected with the commissioners of the 
Marshland Fen district, who, having the charge of the lands in 
that district both on the west and east sides of the cut, considered 
that the ordinary state of things with respect to the culvert ought 
not properly to be altered or interfered with. The defendants 
neither by themselves nor their agents took any part in regard to 
the before-mentioned proceedings at the culvert. 

13. Under the above circumstances, it was contended before the 
arbitrators, on the part of the plaintiff, that the defendants, through 
whose neglect the whole body of the flood waters had been dis- 
charged on the fen-lands in the neighbourhood of the plaintiff, were 
responsible for the whole damage sustained by him in consequence 
of such flood waters coming upon his lands as before mentioned ; 
but, on the defendants’ part, it was contended that they were not 
so responsible, inasmuch as such damage, or the greater part thereof, 


VOL. IV.) EASTER TERM, XXXII VICT. 


did not proceed directly from the negligence of the defendants, but 
arose from the acts of other persons, and from causes subsequent to 
the negligence of the defendants, with which the defendants were 
unconnected, and for which they were not responsible; and that 
such damage, or the greater part of it, was too remote to be legally 
recoverable against the defendants; and both parties requested 
that the arbitrators should find the amount of the damages, and 
state a case for the opinion of the Court on this question. 

‘14, The. total damage which the plaintiff sustained from the 
flood waters coming on his lands and destroying his crops amounted 
to 1180/.; but, if he should not be entitled to recover such damages 
as were consequent on the opposition made by the occupiers of the 
land on ‘the west side of the defendants’ cut to the closing of the 
culvert, and on the removal of the obstructions placed by the 
plaintiff and the other occupiers on the east side to the passage of 

he flood waters through the culvert, the damages sustained and 
regoverable by him would then be 118/. only. . 

The question for the opinion of the Court was, whether, under 
the circumstances above mentioned, the plaintiff was entitled to 
recover in the said action against the defendants the larger or the 
smaller of the said two sums. 


Keane, Q.C. (Merewether with him), for the plaintiff. The com- 
missioners were bound to construct the culvert in question, under 
s. 148 of the statute, for the benefit of the owners of the lands on 
the east side of the cut. It was also the duty of the commis- 
sioners, under s. 137, to construct the walls, gates, and sluices in 
such a manner as to prevent the tidal waters of the Ouze from 
overflowing the land to the west of the culvert. Through their 
negligence that duty was insufficiently performed, and the water 
overflowed the banks of the cut and flooded the land. The failure 
of the, plaintiff, from whatever cause, to prevent the flood-waters 
passing through the culvert into his land, does not absolve the 
defendants for their breach of duty.’ Nor is it any answer for 
them to say that the wrongful act of the land-owners on the west 
of the culvert, in removing the dam which the plaintiff had placed 
there, caused or contributed to the injury; for that would be 
apportioning the damage between themselves and other wrong- 


285 


1869 


CoLiins 
v. 
Mippir 
Live. Com- 
MISSIONERS. 


286 


1869 


v. 
MippiEe 
LEvEL Cont- 
MISSIONERS. 


CoLLINS 


COURT OF COMMON PLEAS. [L. R. 


doers, which the law does not allow: per Tindal, C.J., in Davis 
y. Garreti (1); per Bramwell, B, in Bagnall v. London and North 
Western Railway Company. (2) It is enough for the plaintiff to 
shew that the primary and proximate cause of the damage was 
the negligence of the defendants in allowing the water to flow down 
to the culvert. 

Meilésh, Q.C. (O’ Malley, Q.C., and Metcalfe, with him), for the 
defendants. The question is whether the defendants are to be 
held responsible for the wrongful act of those who removed the 
obstruction which the plaintiff had rightfully placed at the lower 
end of the culvert, and without which wrongful act the damage 
complained of would have been wholly prevented or materially 


diminished. No doubt, the bursting of the sluice was attributable 


to the defendants’ negligence: but the lands of the plaintiff never 
would have been injured, if there had not been an open culvert 
under the cut to carry the waters from the eastern to the western 
side to the natural drainage. This culvert having been made for 
the exclusive benefit of the owners of the land to the east of the 


-cut, they were clearly entitled to stop it up. But the land-owners 
‘on the west side of the cut, mistakenly supposing that the stoppage 


of the culvert would cause the flood to rise higher upon their land, 
wrongfully removed the obstruction which the plaintiff and his 
neighbours had placed there. The breach being large enough, the 
waters must necessarily rise to the level of the tide in the river 
Ouze on the western lands, whether the lands to the east of the 
cut were flooded or not. If by adopting reasonable precautions 
the plaintiff might have avoided the injury, he was bound to adopt 
them; and, if these failed through the wrongful acts of third 
parties, the damage resulting therefrom cannot be said to be the 
proximate consequence of the defendants’ negligence. 

[Brert, J.. Could the defendants have complained if it had 
never suggested itself to anybody that the damage to the plaintiff's 
land might have been prevented or materially diminished by the 
closing of the culvert ?] 

That might have raised a question for a jury, the answer to 
which would depend upon a variety of circumstances. 

[Brerr, J. Assuming that those who removed the dam from 

(1) 4M. & P. 540, (2) 7H. & N. 423, 446. 
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the mouth of the culvert were wrongdoers, how can the liability be 1869 
apportioned between them and the defendants, but for whose negli- ae 
gence no damage would have occurred ?] Misois 
No wrong was done to the plaintiff until the flood-waters reached pitas 
his land. But for the wrongful act of strangers, the plaintiff would 
have sustained little or no injury. 
Keane, Q.C., in reply. The case of Scott v. Shepherd (1) is an 
answer to the argument on the part of the defendants. If the 
squib had not been originally thrown in that case, or if the de- 
fendants in this case had kept the tidal waters of the Ouze penned 
back, no mischief could have happened. 


Montacvue Smiru, J. I am of opinion that the plaintiff is en- 
titled to judgment for the larger amount of damages mentioned 
in the question submitted to us. The misfortune was proximately 
caused by the defendants’ negligence. It appears that there was 

"2 culvert under the cut for the purpose of draining the lands of 
the plaintiff and others on the east side; and that, when the water 
broke through the bank of the cut, the owners of the land on the 

“west side, imagining that if the neighbouring lands on the east 
were also overflowed the injury to themselves would be diminished, 
removed the obstruction which the plaintiff and others had placed 
‘at the mouth of the culvert to prevent their lands being flooded. 
The act of parliament seems to require the culvert to be kept 
open at all times. It may be that no person had a right to close 
it. But, at all events, the defendants cannot excuse themselves 
from the natural consequences of their negligence, by reason of 
the act, whether rightful or wrongful, of those who removed the 
obstruction placed ia the culvert under the circumstances found in 
this case. 


Brert, J. The culvert was existing by virtue of the act of par- 
liament, and was to be kept open at all times. * No person, there- 
fore, could have a legal right to close it; and consequently the 
Jand-owners on the west side of the cut could no more be called 
wrongdoers for removing the obstruction, than the plaintiff for 
placing it there. But, assuming that the former were wrongdoers, 


(1) 2 W. Bl. 892; 1 Sm. L, C. 348, 4th ed. 
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the primary and substantial cause of the injury was the negligence 
of the defendants; and it is not competent to them to say that 
they are absolved from the consequence of their wrongful act by 
what the plaintiff or some one else did. The plaintiff had impeded 
the passage of the water into the lower end of the culvert ; and 
the owners of land on that side removed the impediment. I can- 
not see how the defendants can excuse themselves by urging that 
the plaintiff was prevented by other wrongdoers from preventing a 
part of the injury. That would be apportioning the consequences 
of their negligence between themselves and other wrongdoers. I 
think the plaintiff is entitled to recover the larger sum. 


Judgment for the plaintef. 


Attorney for plaintiff: 7. M. Wilkin. 
Attorneys for defendants: Meredith, Lucas, &. Co. 


CALLAGHAN, Apretrnanr; DOLWIN, Responpent. 
Friendly Society—Construction of Rules—Finality of Decision of Arbitrators 
or Justices—Appeal under 20 & 21 Vict. c. 43. 


.. No appeal lies against the decision of a magistrate under s. 5 of the Friendly 
Societies Act, 21 & 22 Vict. c. 101, notwithstanding the general words of 20 
& 21 Vict. c. 48, s. 2, that, “after the hearing and determination by a justice 
or justices of any information or complaint which he or they have power to 
determine in a summary way by any law now in force or hereafter to be made,” 
either party, if dissatisfied with the decision, may demand a case for the opinion 
of a superior court,—the persons, selected by the rules of the society to settle all 
disputes between the society and its members being, whether justices or other 
referees, to be regarded as arbitrators, whose decision is to be final and conclusive. 
Reg v. Lambarde (Law Rep. 1 Q. B. 888), overruled. 


Case for the opinion of the Court, under 20 & 21 Vict. ¢. 43. 

1, At the police-court, Marlborough Street, on the 80th of April, 
1868, a complaint was preferred by Righard Dolwin against the 
secretary of the Loyal King’s Lodge Benefit Society. 

2. The complaint was made under 21 & 22 Vict. c. 101, s. 5, 
and charged that the appellant, on the 25th of April, 1868, un- 
lawfully refused to pay the respondent, he being a free member 
of the society, and having complied with the regulations thereof, 
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the sum of 107, being the sum allowed by the 8rd rule of the 
society for the funeral of the wife of a free member thereof. 

3. The respondent produced a copy of the society’s rules, and 
stated that he cleared the books (viz. according to rule 14 of the 
society, hereinafter set out) on the 8th of April last, that is, he 
paid on that day the three quarters’ money then due, at the office 
of the society; that his wife died on the 22nd of April last; and 
that he gave the secretary notice of her death on the 25th, and 
claimed 10/., which was refused. 

4. The rules of the society are certified by Mr. Pratt, the 
registrar of friendly societies; and by rule 36, disputes under 
the rules between members and the trustees, treasurer, or other 
officer shall be referred to justices, pursuant to 21 & 22 Vict. 
ev 101; 8-5: 

5. By rule 13, headed “The regulations of the society in cases 
of death,” notice must be sent to the secretary at his office, and he 

for his appointee, a free member, shall attend and see that provision 
is made for a decent funeral; but in no case will the funeral money 
be paid if the claim be not made within three months of the death 
“of such member or such member’s wife. 

6. By rule 14, headed “Suspension and expulsion,” sich mem- 
ber must clear the books on the first meeting night after quarterly 
night, or be fined according to rule 382. “If such member neglect 
payment, he shall be suspended from all and every benefit set 
forth in these rules, until one week after such arrears and fines are 
paid; such suspension to follow if the member leave such quarter’s 
contribution and pay it when the six months become due: but 
any member being six months in arrears can pay oné quarter's 
contribution, with the fine, on the quarterly night, but shall be 
suspended from all and every benefit until one month after such 
arrears are paid, which can only be on a meeting night. But no 
member can be erased till the third quarter’s contribution is due ; 
but, subject to the foregoing suspension, if any money be paid in 
the interval, such member cannot claim from the funds until two 
months have elapsed since the arrears were paid. If any member 
leaves his six months’ contributiou until the third quarter becomes 
due, the whole three quarters’ arrears must be paid, or such mem- 
ber shall be erased.” 
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1869 7. The appellant did not object to the amount claimed, but 
Cauacuan resisted payment on the ground that, the respondent’s wife having 
wees died within two months after the payment of the three quarters” 


arrears, a period of suspension was then in force, and the respond- 
ent was not entitled to recover at any time. 

8. In the first place, the magistrate thought that the penal 
consequences of suspension of payment did not apply to any cases 
not. expressly provided for, and that the case was not included in 
those cases. He also thought that, if the case was within the rule 
of suspension, the respondent would still be entitled to recover 
after two months had elapsed from the payment of the three 
quarters’ arrears. Under the whole circumstances, he ordered pay- 
ment of 10/., and 10s. costs. 

The opinion of the Court was requested whether in point of law 
the magistrate’s construction of rule 14 was correct; and, if the 
Court should be of opinion that it was not correct, they were re- 
quested to say whether the respondent was in point of law estopped 
from all remedy to recover 100. after the lapse of two months from 
the last payment of three quarters’ arrears. 


Lister (T. Atkinson, Serjt., with him), for the appellant, contended 
that the magistrate had put a wrong construction on rule 14. 

Warton, for the respondent. No appeal lies in this case. The 
magistrate stood in the position of an arbitrator, and his decision 
is final. The whole policy of the legislation on the subject was to 
submit these disputes between members and officers of these 
societies to an inexpensive domestic tribunal : Crisp vy. Bunbury (1) ; 
Kelsall v. Tyler. (2) Provision was made for the reference of dis- 
putes to justices by 4 & 5 Wm. 4, c. 40, s. 7. (8) By 18 & 19 
Vict. c. 63, s. 40, it was enacted that “every dispute between any 
member or members of any society established under this act or 
any of the acts hereby repealed, or any person claiming through 
or under a member, or under the rules of such society, and the 
trustee, treasurer, or other officer, or the committee thereof, shall 
be decided in manner directed by the rules of such society, and 
the decision so made shall be binding and conclusive on all 


(1) 8 Bing. 394, 401. {2) 11 Ex. 518; 25 L. J. (Bx.) 158. 
(8) See Reg. v. Evans, 23 L. J. (M.C.) 100. 
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parties, without appeal: Provided that, where the rules of any — 
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society established under any of the acts hereby repealed shall Cantacmay 


have directed disputes to be referred to justices, such disputes shall 
be referred to and decided by the county-court as hereinafter (s, 41) 
mentioned.” That proviso is repealed by 21 & 22 Vict. c. 101, 
s. 5, and in lieu thereof it is enacted that “where the rules of any 
society established under the said act or’any of the acts thereby 
repealed shall direct disputes to be referred to justices, then any 
justice of the peace acting in the county, &c., upon complaint 
made by any member, his executors, &c., or by any person claiming 
under the rules of the society, of any matter in dispute between 
him or them and the society, to summon the person against whom 
such complaint is made to appear at a time and place to be named 
in such summons, and any two justices present at the time and 
place mentioned in such summons shall proceed to hear and deter- 
mine the said complaint, which complaint shall be heard and 

"determined, in England, in manner. directed by the 11 & 12 Vict. 
c. 48 ; and such justices may make such order thereupon, either for 
the payment of money or otherwise, together with costs not ex- 

“exceeding 10s., as they shall think fit.” The object of that enact- 
ment was, to take away the jurisdiction of the county-courts, and 
to restore that of the justices; but the earlier part of 18 & 19 
Vict. c. 63, s. 40, is not thereby repealed. ‘The justices remain, as 
before, arbitrators, whose decision is final and not subject to 
appeal. 

[Lister referred to Reg. v. Lambarde and Others, Justices of 
Kent (1), where it was held that a proceeding under 21 & 22 Vict. 
ce. 101, s. 5, is one in which the magistrate is bound to state a case 
under 20 & 21 Vict. c. 43.] 

That was a decision of a single judge, and no reasons are given 
to support the judgment. 

[Byzzs, J., referred to the wording of 20 & 21 Vict. c. 48, s. 2.] 

A special provision in an act of parliament, applicable to a par- 
ticular subject-matter or a particular class of persons, is not to be 
affected by general words in a subsequent statute: Dwarris on 
Statutes, 2nd ed. 668; Conservators of the River Thames y. Hall. (2) 
The general words, therefore, in 20 & 21 Vict. c. 43, cannot pre- 

(1) Law Rep. 1 Q. B. 388. (2) Law Rep, 3 CO. P. 419. 
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1869 vail against the special provisions as to friendly societies which are 

“Cauacuan contained in 18 & 19 Vict, c. 63, s. 40, and 21 & 22 Vict. c. 101, 

ae s5. He also contended that the decision of the magistrate was 
correct. 

Lister, in reply. The question of jurisdiction is precluded by 

authority ; and the general words of 20 & 21 Vict. c. 43, s. 2, 

remove the restriction contained in 18 & 19 Vict. c 638, s. 40. 

The justices hear and determine the complaint in their magisterial 

capacity; and the statement of a case under 20 & 21 Vict. c. 43, 

is not in strictness an appeal, but a mere submission of a question 


of law for the opinion of a superior Court. 


Our. adv. vult. 


May 6. The judgment of the Court (Byles, Keating, and 
Montague Smith, JJ.) was delivered by 


MontaaguE Smiru, J. A dispute between a member of the 
Loyal King’s Lodge Friendly Society and one of the officers of 
the society was decided by a magistrate; but, at the instance of 
the officer of the society, the magistrate stated a case for the 
opinion of this Court under 20 & 21 Vict. ¢. 48, s. 2. 

Upon the case coming on to be heard before us, it was objected 
by the respondent that there was no power in the magistrate to 
state the case, on the ground that he acted as a referee, and that 
his decision was without appeal. 

By the 386th rule of the society it is provided that disputes 
arising between members and any officers of the society shall be 
referred to justices, pursuant to 21 & 22 Vict. c. 101, s. 5. 

Upon consideration of the Friendly Societies Acts, we think no 
appeal lies. 

The 18 & 19 Vict. c. 63, s, 40, enacts that every dispute between 
a member and officers of the society shall be decided in the manner 
directed by the rules of such society, and expressly enacts that 
“the decision so made shall be binding and conclusive on all pariies, 
without appeal.” Then a proviso is added, that, where the rules of 
any society shall have directed disputes to be referred to justices, 
such disputes shall be referred to and decided by the county-court 
as thereinafter mentioned. The 41st section then provides for the 
settlement of other disputes, besides those by the rules referred to 
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justices, by the county-court, and declares that its decisions shall 
not be subject to appeal. 

The county-court was thus by the proviso of the 40th section 
of 18 & 19 Vict. c. 63, substituted for the justices: but their 
decision was without appeal. This substitution, however, did not 
long continue to exist: for, by 21 & 22 Vict. c. 101, s. 5, the 
proviso of the 40th section of 18 & 19 Vict. was repealed, and, 
“in lieu thereof,” it was enacted that, where the rules of any 
society shall direct disputes to be referred to justices, then a justice, 
upon complaint made by any member, &c., may summon the 
persons against whom complaint is made at a time and place 
mentioned, and any two justices then present “shall proceed to 
hear and determine the said complaint, which complaint shall be 
heard and determined in manner directed by 11 & 12 Vict. c. 43; 
and such justices may make such order thereupon, either for pay- 
ment of money or otherwise, together with costs not exceeding 
103. as théy shall think fit.” 

Now, this act, which repealed the proviso of the 40th section 
of 18 & 19 Vict. c.'63, left unrepealed the body of that section, 
‘which enacted that every dispute should be decided in manner 
directed by the rules of the society, and that the decision so made 
should be “ binding and conclusive on ali parties, without appeal.” 

The act of 20 & 21 Vict. c. 43, impowering justices to state 
a case for the opinion of the Court, had passed in the interval 
between the above two Friendly Societies Acts. 

It was contended by the appellant that, as the complaint is 
by 21 & 22 Vict. c. 101 directed to be heard and determined by 
justices in manner directed by 11 & 12 Vict. c. 43, they hear and 
determine it as justices; and that the power to state a case under 
20 & 21 Vict. c. 48, arises, as in other complaints heard and deter- 
mined by them. 

This contention of the appellant amounts to an assertion that 
there is an implied repeal of the 40th section-of 18 & 19 Vict. 
ce. 63; and it appears to us, on an examination of the statutes, 
that such an implication cannot be made. 

It was further contended that the power to state a case was for 
the assistance of the magistrate, and was not an appeal.. But an 
examination of the provisions of 20 & 21 Vict. c. 48, does not 


CALLAGHAN 


293 


1869 


v% 
Dobwin. 


v4 


1869 


COURT OF COMMON PLEAS. [L. R- 


support that contention. No doubt, the proceeding on a case is 


Cattacnan Only upon a determination erroneous in point of law: but in form 


v 
Dotwin. 


and substance it is an appeal from the magistrate. It is given, 
after his determination, to the dissatisfied party, who is called “the 
appellant,” and the proceeding “an appeal.” Further, the effect 
of the 4th and 5th sections is, that the justices are bound to state 
a case, unless the application be frivolous ; and, if they refuse, the 
Court of Queen’s Bench may compel them to do so. Then, by s. 6, 
the Court to which a case is transmitted may not only reverse, 
affirm, or amend, but may make such other order in relation to the 
matter as they may think fit. It seems clear, therefore, that the 
proceeding by way of case is an appeal from the determination of 
the justices, and that such a proceeding is opposed to the enactment 
of s. 40 of 18 & 19 Vict. c. 68, that “the decision” (when made 
in manner directed by the rules) “shall be binding and conclusive 
on all parties, without appeal.” 

The 5th section of 21 & 22 Vict. c. 101, appears to us to do 
no more than prescribe that the mode of procedure before the 
justices shall be according to 11 & 12 Vict. c. 45, and that it was. 
not meant to take from them the character of referees, viz. per- 
sons selected by the society to decide upon their disputes. The 
limitation of costs to 10s. shews also that the legislature meant the 
proceeding to be inexpensive. 

If we were to hold that this appeal lies, we should attribute to: 
the legislature an intention opposed to the whole policy upon 
which, in this respect, the Friendly Societies Acts are founded. 
Throughout the series of statutes on the subject, it has been pro- 
vided that disputes between members and the society are to be 
decided by arbitration only ; and the Courts have given effect to 
this policy by holding that the jurisdiction of the superior Courts 
in such cases was ousted, although not taken away by express 
words: see the cases at law, of Crisp v. Bunbury (1), Ex parie 
Payne (2), and Reeves y. White. (3) In the last-mentioned case 
Lord Campbell, C.J., in delivering the judgment of the Court, 
says: “In Ez parte Payne (2), Erle, J., after full argument and 
great deliberation, put this construction on the 27th section of 
10 Geo. 4, c. 56, considering it to be the expressed intention of the 

(1) 8 Bing. 394, (2) 5D. & L, 679. (3) 17 Q. B, 995, 1015. 
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legislature to protect societies and their members, who are generally 
persons in an inferior rank of life, with small means, from the 
vexation and ruin which might be brought upon them by litigation 
in Courts of law, and to provide for them a domestic tribunal by 
which all their differences might be speedily decided, and at very 
small expense.” 

The Courts of equity have given the same construction to the 
acts. In Armitage v. Walker (1), where a question arose under 
the Benefit Building Societies Act, 6 & 7 Wm. 4, c. 32, Vice- 
Chancellor Wood says: “The legislature carefully intended to 
provide that these societies should not be dragged before Courts of 
law or equity, if it could possibly be avoided, and has taken care 
to enact that the whole discussion of their affairs shall be disposed 
of in a cheap and summary manner, by the decision of an arbitrator 
or justice, as the parties shall choose; and, when they have once 

qmade their election, the power of the justice or of the arbitrator, 
acting always within the rules of the society, is complete, and is 
not subject to revision by any Court of law or equity. That is the 
_ptimary matter to which attention must be drawn ; and it is necessary 
to be extremely careful that the jurisdiction of the Court shall not 
be set up to control the arbitrators so selected, except upon a very 
clear and distinct case being made out, of the abuse of their office.” 

The gist of these decisions is, that the persons selected by the 
rules to settle disputes are, whether justices or other referees, to 
be regarded as arbitrators; and the exception in Vice-Chancellor 
Wood’s judgment refers to the well-known equitable relief afforded 
in the cases where arbitrators haye misconducted themselves and 
abused their powers. 

There is no authority to be found for the view of the appellant, 
except a decision of Shee, J., in the Bail Court, where that learned 
judge held that the justices were bound to grant a case under 20 
& 21 Vict. c.48: Reg. v. Lambarde. (2) But, in the reports of that 
case, it does not appear that s. 40 of the 18 & 19 Vict. c. 63, was 
brought to the attention of the learned judge, nor that the earlier 
statutes and the decisions upon them were referred to. With every 
respect, therefore, for the learned judge, we cannot consider that de- 
cision binding upon a question of such great practical importance. 

(1) 2K. & J. 211. (2) Law Rep. 1 Q. B. 388. 


CALLAGHAN 


295, 


1869 


v. 
Doiwin. 


. 296 


1869 


COURT OF COMMON PLEAS. [L. R. 


In the result, we come to the conclusion that the magistrate, in 


CALLAGHAN hearing this dispute, acted in the character of an arbitrator under 


Doren 


May 6. 


the rules of the society, and consequently that his decision cannot 
be reviewed by this Court upon the case stated, and that the appeal 


di d. 
should be dismisse Appeal dismissed, with costs. 


Attorneys for appellant: Godfrey & Herbert. 
Attorney for respondent: H. T. Roberts. 


ROYSE, Peririoner; BIRLEY, Respospext 
Mancuester Evccrion PEeTItion. 


Parliament —Disquatification— Contract for the Service of the Public— 
22 Geo. 3, c. 43. 


The 22 Geo. 3, c. 45, s, 1, enacts that any person who shall contract for the 
pubiie service, or shall “knowingly and willingly ” furnish in pursuance of such 
contract any wares, &c., to be used in the public service, shall be incapable of 


being elected or sitting as a member of the House of Commons while he holds the 
contract. 


A contract was entered into in June, 1868, for the supply of goods for the 
public service of India. The contract was completely executed by the contractors 
by the delivery and acceptance of the goods by the 28rd of October, 1868; but 
the contractors did not receive payment from the India Office until the 18th of 
January, 1869. In the interval, viz., on the 18th of November, 1868, one of the 
contractors was elected a member of the House of Commons :— 

Held, that, assuming the contract to be within 22 Geo. 8, c. 45, s. 1, it did not 
avoid the election. 

Quzxre, whether a contract for the supply of goods for India, entered into. with 
the Secretary of State for India in Council, is a contract “ for the public service,” 
within 22 Geo. 3, c. 45, s. 1. 

A firm, in which a member of the House of Commons was a partner, sold and 
delivered goods for the service of a lunatic asylum which had been: appropriated 
to criminal lunatics under the Royal sign-manual, pursuant to 23 & 24 Vict. c. 75, 
in ignorance that they were dealing with a government institution :— 

Held, not a disqualification within 22 Geo. 8, c. 45, s. 1. 


‘Tue following case was stated for the opinion of the Court under 
s. 11, sub-s..16, of the Parliamentary Eléctions Act, 1868, 31 & 
32 Vict, c. 125 :— 

1. Frederick Royse and Charles Wright petitioned against the 
return of Hugh Birley, Esq.,on the ground that the said H. Birley 
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was a contractor with the commissioners of Her Majesty’s Treasury 1869 
or with some other person or persons for or on account of the 
public service. 

2. The candidates for the representation of the parliamentary 
borough of Manchester were Thomas Bazley, Esq., Jacob Bright, 
Esq., Mitchell Henry, Esq., Ernest Jones, Esq., Joseph Hoare, Esq., 
and Hugh Birley, Esq. 

3. The writ for the election of representatives for the parlia- 
mentary borough of Manchester was dated the 11th of November, 
1868. The nomination took place on the 16th of November, and 
the polling on the 17th. 

4, On the 18th of November the Mayor of Manchester declared 
that Hugh Birley, Thomas Bazley, and Jacob Bright, Esqs., were 
elected representatives, and that the following were the numbers 
polled for each candidate :—Birley, 15,486; Bazley, 14,192; 
Bright, 13,514; Hoare, 12,684; Jones, 10,662; Henry, 5236. 

- . Mr. Birley was during the whole of the year 1868, and still 
is, a member of the firm of Mackintosh & Co., of 83 Cannon Street, 
_London, and Cambridge Street, Manchester, patentees and manu- 
“ facturers of the vulcanized India rubber; and, for the purposes of 
this special case, it is admitted that there have been dealings as 
hereinafter mentioned by the firm of Mackintosh & Co.,—I. with the 
‘Secretary of State for India in Council,—and II. with the Broad- 
moor Asylum for criminal lunatics, which it is contended on the 
part of the petitioners are, and on the part of the respondent are 
not, contracts within the meaning of 22 Geo. 3, c. 45. 
I. With the Secretary of State for India in Council. 

6. About the 30th of April, 1868, Mackintosh & Co. received at 
their warehouse in London a printed form from the India Office, 
signed by H. CO. G. Bedford, for director-general of stores, request- 
ing them to say, on or before the 7th of May, 1868, at what prices 
they could supply certain articles. specified in a list, for exportation 
to India (Madras). 

7. The following is a copy of the form :— 

“Home Form, No. 2. 
“India Office, Westminster, April 29, 1868. 

“ Gentlemen,—I am directed by the Secretary of State for India 
in Council to acquaint you that the articles specified in the annexed 
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list are required for exportation to India, and to request that you 


‘will inform me on or about Monday, the 7th of May, 1868, at 


2 o’clock, at what prices you can supply them. The date for 
delivery is written on the form of tender. 

«“(2). You will have the goodness to abstain from taking any 
steps towards the provision of the goods until you shall have been 
informed by letter that your prices have been approved. 

(3). The goods are to be delivered into the store-depdt, Belve- 
dere Road, Lambeth, London; and no charges are to be made for 
carriage to the depét, nor for the cases or wrappers in which the 
goods may be packed, as the same will be returned to you on 
application. 

“(4). Payment will be made in cash after the examination of 
the stores has been completed, for which due time must be allowed. 
Every delivery at the depot shall be accompanied with a list of the 
particular articles sent; and the articles shall be therein designated 
as in the words of the accompanying form of tender, and no other. 
Forms for such lists may be obtained on application to the inspector 
of stores. 

“(5). In the cases in which patterns exist for any of the articles 
for which you are invited to tender, they may be seen on applica- 
tion to the inspector of stores at the India store-depét, Belvedere 
Road. You are at liberty, as often as you see fit, within the usual 
hours of business, to inspect the patterns; and the officers of the 
inspector of stores department will afford you ready assistance in 
comparing with the said patterns any stores which you may send 
in as a preliminary delivery, or for your own satisfaction, by way 
of assuring yourselves of the correctness of your work. ‘The pat- 
tern-number of each article is shewn against it in the form of 
tender, 

“(6). The opinion of the inspector: of stores as to the quality of 
the goods shall be final. Notice in writing will be given to you of 
any rejected goods; and the same must be removed, at your ex- 
pense, within one month from the date of such rejection being 
notified to you. 

“(7). In case you shall fail to deliver, at the time stipulated in 
the form of tender, any of the articles which may be ordered. of 
you, power is reserved, according to the circumstances of the case 
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and the urgency of the service, either to allow time for making 
good any deficiencies or to close the account upon the day fixed 
for delivery, purchasing elsewhere the quantities not supplied, 
and charging you with the excess of price, if any, paid for the 
stores so re-purchased over that at which you contracted to furnish 
them. 

“(8). All such articles as may be rejected by the inspector of 
stores must be replaced with approved goods on or before the day 
fixed in the annexed form of tender; but the inspector of stores is 
at liberty to allow you to take away any small quantities of stores 
having been delivered in time which may require amendment in 
trifling particulars; and he will receive back the same when 
amended, although the final delivery of the stores may be delayed 
a few days after the stipulated time. If, however, the quantity of 
objectionable stores be considerable, this indulgence will not be 
allowed, but the account will be closed on the day originally fixed 
inthe order. 

“(9). In your reply, I request you will describe the articles and 
quantities exactly as designated in the annexed form of tender, 
stating the price against each; and write upon the cover “Tender 
for India-rubber.” 

“ (10). If there should appear to you to be any omission or defi- 
ciency in the description of the articles herein set forth, you will 
point out the same, in order that this letter may be corrected 
before you make your tender. 

(Signed) “H.C. G. Bedford, 
“for Director General of Stores. 

“N.B. On the completion of the order, separate claims for the 
stores for each presidency and department must be forwarded to 
this office in duplicate, addressed to the director-general of stores. 
In describing the stores in your claims, the terms of the form of 
tender must be carefully observed. Printed forms for claims may 
be obtained on application at this office.” 

8. On the 7th of May, 1868, Mackintosh & Co. replied to this 
communication, as follows :— 

“To the Secretary of State for India in Council. 

“Sir—We hereby offer to supply the undermentioned stores at 
the prices quoted. We agree to all and each of the conditions 
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‘mentioned in the letter from the director-general of stores, dated 
~ the 29th of April, 1868. 


(Signed) “C. Mackintosh & Co.” 

Here followed a description of the goods, and their prices, 
amounting to 2/. 17s. 

9, On or about the 4th of June, 1868, Mackintosh & Co. re- 
ceived from the India Office a letter accepting their offer. 

10. The goods mentioned in the letter of the 7th of May, 1868, 
were delivered in accordance with instructions to that effect re- 
ceived from the India Office, into the.said India store depét, Belve- 
dere Road, on the 4th of September, 1868. 

11. On the 18th of January, 1869, Mackintosh & Co. received from 
the India Office the said sum of 2U. 17s. in payment for the said goods. 

12. About the 23rd of May, 1868, Mackintosh & Co. received 
another order for India in the same form as above mentioned, 
which they accepted by letter of the 27th of May, 1868. 

15. On the 8rd or 4th of June, 1868, Mackintosh & Co. received 
from the director general a letter accepting their tender of the 
27th of May, subject to the conditions in the letter of the 22nd. 

16. The goods mentioned in the letter of the 27th of May were 
delivered in due course into the India store-depét, and were ex- 
amined and passed. And on the 17th of July, 1868, Mackintosh 
& Co. forwarded an invoice of the goods to the proper office. 

17. A copy of the invoice was set out, amounting to 127. 

18. On the 6th of January, 1869, Mackintosh & Co. received from 
the India Office a sum of 122, in payment for the last-mentioned 
goods. 

[The case then set out several other transactions of a similar 
nature, one in June, 1868, the goods mentioned in which, with an 
invoice amounting to 288/. 18s. 5d., were delivered on the 17th of 
August, 1868. | 

27, 28. On the 30th of September, 1868, Mackintosh & Co. 
received a letter from the India store department objecting to a 
portion of the goods last delivered, and requesting that they might 
be replaced as soon as possible. 

29. The goods objected to were received back by Mackintosh & 
Co., and were replaced by other goods, which were delivered at. the 
depét, and accepted as satisfactory, on the 23rd of October, 1868. 
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30. On the 18th of January, 1869, Mackintosh & Co. received 
from the India Office 2857. 5s. 10d. in payment for the last-men- 
tioned goods, a deduction of 37, 12s. 7d. having been made for 
difference in weight, &c. 

31—86. The case set out another transaction amounting to 
1l. 5s. 9d. which commenced on the 29th of June, 1868, and the 
order completed on the 17th of July, and was closed by payment 
on the 11th of March, 1869. 

II. Broadmoor Asylum for Criminal Lunatics. 

37. By 23 & 24 Vict. c. 75, intituled “An Act to make better 
provision for the custody and care of criminal lunatics,” it was 
among other things provided that it should be lawful for Her 
Majesty by warrant under her Royal sign-manual to appoint 
that any asylum or place in England which Her Majesty might 
have caused to be provided or appropriated, and might deem suit- 
gple for that purpose, should be an asylum for criminal lunatics: 
and accordingly, by a warrant dated the 28th of June, 1861, under 
the Royal sign-manual, the Broadmoor Asylum, at Wokingham, in 
Berkshire, was appropriated, and has ever since been used for such 
purposes. 

38. On or about the 10th of November, 1868, Mackintosh & Co. 
received by post the document hereinafter called a demand order, 
of which the following is a copy :— 

“No. 3389. Demand. 

“ Broadmoor Asylum, 9th Noy. 1868. 

“To Messrs. Mackintosh & Co, London. 

“The following articles are required, for the service of the above 
establishment, to be delivered in acgordance with your contract :— 


Contract ie ‘ Head of service to which 
No. Articles, Quantity. chargeable. 
India-rubber chambers 8 doz. Furniture, &c. 
unhandled. 


“©, T. Phelps, Steward. Superintendent. 
«The attention of the contractors, &c., is directed to the instruc- 
tions on the back.” 
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39. The instructions on the back of this demand order were as 


- follows :— 


«“ Note. Every delivery of goods must be accompanied by a price 
invoice quoting the No. of the demand and the head of service as 
specified. At the close of each quarter forms will be sent for ren- 
dering the accounts, which must be transmitted without delay. 
Want of attention to the above will probably cause delay in pay- 
ment of the accounts.” 

40. The London agent of Mackintosh & Co. [verbally] accepted 
the above order before the 16th of November; but, although in 
the demand order (which was partly printed and partly written) 
the articles are stated to be required to be delivered “in accord- 
ance with your contract,” there was not in fact, at the time of the 
sending of the order, any such contract; and this demand order 
was the only order or authority for the articles being supplied. 
Mr. Birley was not aware at the time of the election that the order 
had been accepted; nor did he or his London agent, Mr. Brown, 
know until after the presentation of the petition in this case that 
the Broadmoor Asylum was, as in fact it is, a government institu- 
tion supported by an annual parliamentary grant, and used for the 
purposes of the Crown. 

41. The goods mentioned in such demand were forwarded by 
railway on the 26th of November, 1868, together with an invoice, 
amounting to 71. 11s. 

42—44, After some demur about the price charged, Mackintosh 
& Co. received from the steward of the asylum on the 28th of 
December a letter requesting them to furnish him their account 
ior supplies to the establishment in the quarter ending the 31st. 

45. No reply has been made to this application; and the money 
is still due. 

46, At the time of the election the existence of the dealings and 
transactions hereinbefore set forth were not known to the constitu- 
ency; and no notice was given that votes given to Mr. Birley 
would be thrown away. 

The questions for the opinion of the Court were,—- 

1. Whether the aforesaid dealings and transactions for goods 
umounting in value respectively to 2. 17s., 120., 2887. 18s. 5d., and 
12. 5s, 9d., with the Secretary of State for India in Council, or any or 
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either of them, were or was contracts or a contract for or on account 
of the public service, within the meaning of the 22 Geo. 3, c. 45. 

2. Whether, if the said dealings and transactions, or any or 
either of them, are or is contracts or a contract within the act, such 
contracts or contract were or was subsisting contracts or a subsist- 
ing contract at the time of the election of Mr. Birley as one of the 
representatives of the parliamentary borough of Manchester. 

3. Whether the aforesaid dealing with the superintendent of the 
Broadmoor Asylum was a contract within the 22 Geo. 3, c. 45. 

4. Whether the election of Mr. Birley was void by reason of the 
said contracts or any of them. 


Manisty, Q.C. (Bryce with him), for the petitioners. The 
first question is whether a contract entered into with the Secre- 
tary of State for India in Council causes a disqualification within 
the first part of s. 1 of 22 Geo. 3,c. 45 (1), where the delivery of the 


ge (1), 22 Geo. 3, c. 45,9. 1, “ for further 
seeuring the freedom and independence 
of parliament,” enacts that “ any person 
who shall, directly or indirectly, him- 
self, or by any person whatsoever in 
trust for him, or for his use or benefit, 
or on his account, undertake, execute, 
hold, or enjoy, in the whole or in part, 
any contract, agreement, or commission 
made or entered into with, under, or 
from the Commissioners of Her Ma- 
jesty’s Treasury, &c., or with any other 
person or persons whatsoever, for or on 
account of the public service, or shall 
knowingly and willingly furnish or pro- 
vide, in pursuance of any such agree- 
ment, contract, or commission which 
he or they shall have made or entered 
into as aforesaid, any money to be re- 
mitted abroad, or any wares or mer- 
chandize to be used or employed in the 
service of the public, shall be incapable 
of being elected, or of sitting or voting as 
a member of the House of Commons, 
during the time that he shall execute, 
hold, or enjoy any such contract, agree- 
ment, or commission, or any part or 
share thereof, or any benefit or emolu- 
ment arising from the same.” 


S. 2 vacates the seat of any member 
who shall accept or continue to hold a 
contract after the end of the then next 
session. By s. 4, the act is not to extend 
to any contract the term whereof would 
expire within one year; s. 5 provides 
that, where any contract, &c., has been 
made with a provision that the same shall 
continue until a year’s notice be given 
of the intended dissolution thereof, the 
same shall not disable any person from 
sitting and voting till one year after 
such notice shall be given, &c.; s. 7, 
that then members may be discharged 
from the execution of existing contracts 
on giving twelve months’ notice of their 
desire that the same shall cease; s. 9, 
that, if any person hereby disabled or 
declared to be incapable to sit or vote in 
parliament shall be returned, the elec- 
tion and return are declared to be void ; 
and if any person disabled and declared 
incapable by the act to be elected, shall 
presume to sit or vote as a member of 
the House of Commons, such person so 
sitting or voting shall forfeit 5000. for 
every day in which he shall sit or vote 
in the said House, 
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goods under it is completed before the day of election, but the price 
is not paid until after that day. Since the passing of 21 & 22 
Vict. ec. 106, by which the government of India was transferred 
from the East India Company to the Crown, contracts with the 
Secretary of State for India are as much within the mischief of 
the act of 22 Geo. 3 as those made with any other department of 
the state. The payment is to be made out of the revenues of 
India, which are by 21 & 22 Vict. c. 106 vested in the Crown. 
The contractor, therefore, is as much under the influence of the 
Crown as if the contract was made with either of the other princi- 
pal Secretaries of State. And the disqualification continues so 
long as he is entitled to “any benefit or emolument arising from 
the same.” It is the benefit which incapacitates; and it is im- 
possible to say that the receipt of the price is not an essential part 
of the benefit of the contract. 

[Montaaur Smit, J. The contract was completely executed, 
so far as Mackintosh & Co. were concerned, before the day of elec- 
tion: and the time for the payment of the money had passed, 
though it had not actually been paid. | 

In the Maidstone Case (1), Alderman Winchester, who was 
returned as member at the election in July, 1830, in conjunction 
with his partners had had a contract, dated the 6th of November, 
1828, for the supply of stationery to the commissioners of the 
navy, to continue in force for twelve months certain, and after 
that time until after the expiration of three months’ warning: and 
the question was whether or not the alderman had divested him- 
self of all interest in that contract by a valid assignment before 
the day of election. The committee held that he had, and there- 
fore that his return was valid. A different result was arrived at 
in the recent case of Sir Sidney Waterlow, who with his partners 
had a subsisting contract with the stationery-office, the dissolution 
of partnership not having taken place until after the day of elec- 
tion. In the Leominster Case (2), Mr. Bish, who was returned as 
one of the members, was a lottery contractor. The election took 
place on the 12th of June, 1826. By the agreement entered into 
by Mr. Bish and others with the Lords of the Treasury, the day 


(1) Rogers on Elections, 10th ed. (2) Rogers on Elections, 10th ed, 
App. p. iv. App. p. i. 
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appointed for the final drawing of the lottery was the 17th of 1869 


May, 1826, and the day for payment of the last instalment by 
Mr. Bish was the 29th of April, 1826. The last instalment was 
paid on that day, and the list of the tickets delivered; but the 
final drawing was at the contractors’ instance postponed until 
after the day of election, viz. to the 18th of July: and the com- 
mittee held that Mr. Bish was not duly elected, because something 
remained to be done by him in order to the full and complete 
performance of his contract. The Cambridge Case (1) is conclusive 
to shew that a contract with the Secretary of State for India is 
within the words as well as the spirit of the statute. Mr. Forsyth’s 
election was declared void by reason of his holding the office of 
standing counsel to the Secretary of State for India; and it was 
thought necessary to pass an act of parliament in order to relieve 
him from the penalties which he had incurred by sitting and 
voting: see 29 & 30 Vict. c. 20. The office of standing counsel 
£0 the Secretary of State for India in Council was held to be an 
office of profit under the Crown, within the 6 Anne, c. 7, s. 25. 
Then, as to the contracts with the Broadmoor Asylum,—the case 
finds that that is a government establishment; and the goods, 
though ordered before, were forwarded by Mackintosh & Co. to 
the asylum after the day of the election. This was clearly a 
contract with the superintendent “for or on account of the public 
service,” within the first part of the 22 Geo. 3, c, 45, s. 1, and 
the incapacity is not removed by the fact of the candidate being 
ignorant at the time that the person he was contracting with was 
an agent of the government. ‘he second part of the clause was 
intended to meet the case of one who, having made a contract 
with an agent of the government, has got rid of the contract 
before the day of election, but who nevertheless supplies the 
goods, and so has brought himself within the prohibition, 
[Wittes, J. Must we not read the Ist and 9th sections together ? 
And, looking at the expression “ presume,” and at the highly penal 
nature of the latter section, is not the case brought within the 
more general principle that a man is not to be held guilty unless 
his mind concurs in the guilt? If the dealing takes place with 
one who may or may not be acting for the. government, the ques- 
(1) May, 6th ed, 596. 
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tion is whether it causes a disqualification unless the contractor 
is aware of the character of the person he is dealing with.] 

Knowledge may be necessary to bring .the party within the 
highly penal enactment in s. 9, and yet not so to bring him within 
the disqualifying clause now under discussion. 

[Wities, J. If the Broadmoor Asylum had been established 
for the reception of criminal lunatics under a public act of parlia- 
ment, it may be that every one would be bound to take notice of: 
the fact. But it may be otherwise where, as here, it was made so: 
by an order in council.] 

Being a government establishment, however it may have been 
so constituted, a contract entered into for the supply of goods 
thereto is a contract “for or on account of the public service,” 
within the meaning of the statute. 

Mellish, Q.C. (Birley with him), for the respondent. The main 
question is whether a contract made with the Secretary of State’ 
for India in Council is within 22 Geo. 3, c. 45. In construing 
that act, the Court will be governed by the ordinary rule, that, 
where an enactment (and more especially a penal one) contains 
particular words followed by general words, the generality of the 
latter words will be restrained by the former. The object of the 
act was to secure the freedom and independence of parliament. 
All the persons expressly named as contracting on behalf of the 
public are ministers of the Crown dismissible at pleasure, and the 
money contracted to be paid is to be paid out of moneys to be 
voted by the House of Commons. At the time this act passed, 
there was no such appointment as Seeretary of State for India; it 
is a modern creation: but there were other services of the Crown 
paid for otherwise than out of moneys voted for the public service. 
The statute passed before the Union. Would a contract for goods 
to ,be supplied or services to be performed in Ireland, and to be 
paid for by moneys voted by the Irish House of Commons, have 
been within this act? Clearly not; for, it was thought necessary - 
to pass an act of parliament (41 Geo. 3, c. 52) to extend its pro- 
visions to Ireland. If that be so as to Iveland, it must equally be 
so as to India. Would a contraet for the supply of goods to 
Canada or Sydney or any other British colony, to be paid for out 
of moneys to be voted by the colonial parliament, be within the 
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act? This contract, it must be borne in mind, is made, not with 
“ the Secretary of State for India,” but with “ the Secretary of State 
for India an Couneil.” In considering this question, the constitu- 
tion of the council must be borne in mind. By 21 & 22 Vict. c. 
106, s. 8, the first council was to consist of fifteen members, of 
whom seven were to be chosen by the directors of the East India 
Company, and eight to be appointed by the Crown, all of whom 
were to hold during good behaviour. Vacancies in the council were 
to be-filled up by the council (s. 9): and by ss. 23, 40, all contracts 
are to be made by the majority of the council. There is, there- 
fore, a material difference between contracts made with the Secre- 
tary of State for India-in Council and contracts made with other 
officers of the state; the council being in part composed of inde- 
pendent persons. 

[Bovitt, C.J. Is not the test this,—on whose behalf was the 
contract made ?| 
“  clothier who contracts with the colonel of a regiment to fur- 
nish the regiment with clothing is not thereby incapacitated by the 
22 Geo. 3, c. 45, from being elected as a member to serve in par- 

‘Tiament : Thompson v. Pearce. (1) 

[Bovitt, C.J. There would be no remedy against the Crown 
there. ] 

The Crown could not sue or be sued upon this contract. The 
10th section of the act provides that, in every such contract, there 
shall be inserted an express condition that no member of the House 
of Commons be admitted to any share therein or to receive any 
benefit thereby, under a penalty of 5002. That clause is always 
introduced in contracts made with government; but it is never 
inserted in contracts made with the Secretary of State for India in 
Council. This contract is not within the statute, because, looking 
at the constitution of the council, it is not made with a person 
contemplated by the statute, nor is it made “for or on account of 
the public service,” which means the service of Great Britain, for 
which payment is to be provided out of moneys voted by the British 
parhament. 

The next question is, whether, where the contract has been 
actually performed by the contractor, and, nothing more remains 


(1) 1 Brod. & B. 25. 
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to be done on his part, the statute creates a disqualification or a 
liability to the penalties imposed by s. 9, because the payment has 
been delayed. It is difficult to say that the contractor can be 
within the mischief of the act when he has completely performed 
the contract on his part before the day of election. It may be 
that he could not enforce payment. Taking, however, the whole 
of s. 1, and reading it with the light reflected upon it by the sub- 
sequent provisions, it is plain that it has reference only to executory 
contracts. 

Then, as to the dealings with the Broadmoor Lunatic Asylum,— 
It is impossible to imagine that the legislature meant to make a 
man liable to such extremely onerous penalties, where he does not 
know, and has not reasonable means of knowing, at the time of the 
dealing that he is contracting with an agent of the government 
or for the service of the public. The words “knowingly and 
willingly” abundantly shew this. To constitute the offence, there 
must be the mens rea. Besides the statement in par. 40 of the 
case, that neither Mr. Birley nor the agent in London who supplied 
the goods was aware that the Broadmoor Asylum was a govern- 
ment institution, it is to be observed that the nature of the con- 
tract was not such as to induce inquiry on the subject, nor were 
the orders given by a person who prima facie would appear to be 
an agent for the government. 

Manisty, in reply. The Secretary of State for India is the Presi- 
dent of the Council. He goes out with the goverment. He is to 
all intents and purposes a minister of the Crown. The very object 
of the statute was to prevent the election of persons who may be 
supposed to be under the influence of the Crown; and it is im- 
possible to conceive a more direct influence than this. Can it be 
said that receiving payment is not “enjoying the benefit” of a 
contract? The circumstance that the source from which the pay- 
ment comes is the revenue of India can make no difference. The 
argument that the office of Secretary of State for India was not 
contemplated by the statute, is disposed of by Forsyth’s Case. (1) 


Wittes, J. This was a petition presented under the Parlia- 
mentary Elections Act, 1868 (31 & 32 Vict. c. 125), praying that 
(1) May, 6th ed. 596, 
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the election and return of Mr. Hugh Birley at the last election for 
the city of Manchester might be determined to be null and void, 
upon the ground that he was disqualified by the act of 22 Geo. 3, 
ce. 45. The question arose thus:—Mr. Birley is a member of the 
firm of Mackintosh & Co., who are India-rubber manufacturers, and 
they had an order from the Secretary of State for India in Council 
for the supply of goods under a certain contract to the department 
presided over by that officer. This contract was performed on the 
23rd of October, 1868, to this extent, that all the goods had then 
been delivered and finally accepted as being a complete fulfilment 
of such contract, and nothing remained to be done under it, except 
for the government to pay the price, which had then become 
ascertained. On the 23rd of October, 1868, therefore, Mackintosh 
& Co. had become creditors of the public, to speak in popular 
language, in respect. of the ‘price of the goods; and, in fact, the 
only relation which existed between them and the public from that 

° tinte was that of creditor and debtor. There was another contract 
relied on by the petitioners; and that arose in this way :—An 
order was given by an officer of the Broadmoor Asylum, which is 

“an asylum for the reception of criminal lunatics, not established 
under an act of parliament, which might be considered as notice 
to all the world that it was a government establishment, but 
under a warrant bearing the sign-manual, by which it was de- 
clared to be a public institution for the reception of criminal 
lunatics, Her Majesty having the power, under 23 & 24 Vict. 
ce. 75, to issue such warrant. Broadmoor Asylum was not, in fact, 
known to Mr. Birley or bis partners, or to their agent to whom 
the order was given, as a public institution, until after the election 
and supply. 

Before the election, the asylum being in want of some India- 
rubber articles, an order was sent to Mackintosh & Co. for three 
dozen of them. That order was inquired after by a person who 
came on the part of the asylum to Mackintosh & Co.’s place of 
business, and he was informed that the goods would be sent. ‘That 
is the construction to be put upon the statement in the case that 
the order was accepted ; and, the value of the goods being under 
102., it must be taken that this formed a contract for the delivery 
of the goods. The goods were sent after the election ; and, after 
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some correspondence, the price appears to have been agreed upon. 
and settled at 7/. 11s. 

These being the facts, the question is whether Mr. Birley, at the. 
time of the election, did fall within the disqualifying statute, 
22 Geo. 3, c. 45. 

It was insisted on the part of the petitioners that the Secretary 
of State for India contracting for the Indian service under his. 
control, was contracting for the public service. It was also insisted 
that a person who had completely performed his contract, so that 
he had nothing to do but receive the price, and nothing to hope 
for in respect of that payment except receiving that which was 
his due, was still a person holding or enjoying a contract within 
the disqualifying clause of the statute. Each of those propositions 
was denied on the part of the respondent. 

With respect to the second contract, viz. the order for the 
Broadmoor Lunatic Asylum, there can be no doubt that it was- 
literally a contract for the public service: but the question raised 
with respect to that was, whether a mere casual, isolated order, 
given across the counter, so to speak, by a person not known to be 
contracting for the government or supplying the means for ascer- 
taining at the time whether he was so or not, and accepted by a 
trader who is not aware that he is dealing with the government, 
either then or at the time of the election, comes within the prohi- 
bition of the statute. 

These questions must be disposed of separately. 

With regard to the contract with the Secretary of State for India 
in Council, the first question is one deserving of much considera- 
tion, and it might not be useful to express a judicial opinion upon 
that, except in a case in which it was necessary to dispose of it. 
Certainly, the impression upon my mind at first, and I do not say 
that that impression has been entirely removed, was, that a con- 
tract with the Secretary of State for India, who is one of Her 
Majesty’s principal Secretaries of State, would be a contract for the 
public service; but I do not think it necessary to express an opinion 
upon that, because, upon the second ground, it appears to me that 
the respondent was not a contractor within 22 Geo. 3, ¢. 45, inas- 
much as before the election, he had ceased to be a person holding 
or enjoying a contract within the meaning of that statute, and had 
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been converted into a mere creditor of the government, whose 
claim had been ascertained, and whose right was to receive his 
money, and as to whom, as it appears to me, it would be an injus- 
tice to say that a mere delay in payment on the part of the govern- 
ment should have the effect of disqualifying him as a candidate. 
It appears to me very clear, when the terms of the act come to be 
examined, that it was not the intention of the legislature that the 
mere relation of debtor and creditor subsisting should of itself 
create a disqualification. If that were so, it would be impossible 
to avoid the absurdity suggested by Mr. Mellish, that the mere 
omission of the government to pay a small sum of money, a trifling 
balance, to a contractor who had completely fulfilled his contract,— 
whether by reason of there having been a dispute that was not 


adjusted until shortly before the election, or even by reason of an’ 


accidental omission of a few pounds at the time’ of payment,— 
should constitute the status of disability. If that were really the 
OF a sede! treet 

meaning of the act, of course we should have no other duty than to 
adopt it: but we have the preliminary duty of assuring ourselves 


_that the legislature did intend such a state of things before we 


pronounce it to be law. 

Now, the 22 Geo. 3, c. 45, deals with two classes of persons: it 
deals with persons to be elected in future elections to parliament ; 
and it also deals with persons who were in the House of Commons 
at the time. And the first piece of information of what the legis- 
lature intended, I think, may be derived from the comparison of 
the first section, which deals with the first of these classes, with 
the 2nd section, which deals with the second class. The 6th, 7th, 
and 10th sections also throw light upon the matter. Reading the 
Ist section by itself, with the light of the preamble, that this was 
an act for “ securing the freedom and independence of parliament,” 
and finding that the specific provisions in the section seem to point 
to the execution of a contract with the government, and finding 
also that the provision for disqualification is limited to the time 
during which the person contracting should “execute, hold, or 
enjoy any such contract, agreement, or commission,” I think the 
enactment refers to the case of a man having a contract under 
which he is to derive some future benefit from dealing with the 
government, in respect of which they might control him ; as, for 
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instance, by directing their officers not to look too closely to the 
sort of goods he sent in, or the like. Ishould be strongly disposed. 
to come to the conclusion that a person cannot be said to execute, 
hold, or enjoy a contract, when the only thing he can be said to 
enjoy is, the not being paid money in respect of something which 
he has completely done at some former time, and for which he 
would have been entitled to be paid on the spot and at the instant, 
if that were the course of business, Looking at the fact that there 
is no general provision that a public creditor shall not be a mem- 
ber of the House of Commons, I should have thought, if that Ist 
section stood alone, it would be wrong to come to the conclusion 
that, because the government owed a person a debt, that person is 
disqualified by this statute if there had been previously a contract 
under which such debt accrued. 

The 2nd section seems to tend in the same direction, It enacts 
that, “if any person, being a member of the House of Commons, 
shall, directly or indirectly, himself, or by any other person what- 
soever in trust for him or for his use and benefit, or on his account, 
accept of, agree for, undertake, or execute, in the whole or in part, 
any such contract, agreement, or commission as aforesaid; or if 
any person, being a member of the House of Commons, and having 
already entered into such contract, agreement, or commission, or 
part or share of any such contract, agreement, or commission, by 
himself or by any other person whatsoever in trust for him, or for 
his use or benefit, or upon his account, shall, after the commence- 
ment of the next session of parliament continue to hold, execute, 
or enjoy the same, or any part thereof,—the seat of every such 
person in the House of Commons shall be and is hereby declared 
to be void.” It would certainly be a violent conclusion, as it ap- 
pears to me, to arrive at, if a person who at the time of the passing 
of this act happened to be a contractor who had fulfilled his con- 
tract, and to whom it only remained that the government should 
pay what was due to him for what he had supplied, should be kept 
out of his money till the commencement of the next session of par- 
liament, that such a person thereupon, for no fault whatsoever, and in 
respect only of the delay of payment, should lose his seat. That 
would tend rather in an opposite direction to what the act intended ; 
for, it would tend to destroy the freedom and independence of par- 


VOL. IV.) EASTER TERM, XXXII VICT. 313 


liament : because, if such a thing were conceivable, if there hap- —_1869 
pened to be two contractors in the House, the one a supporter of — Rover 
the government and the other not, a delay of the Treasury might Bae 


cause one of them to be unseated, while the other by being paid 
would retain his seat. That would be a strange conclusion. 

Then, passing over the 3rd and 4th sections, I come to the 5th 
clause, which provides that, “ where any contract, agreement, or 
commission has been made, entered into, or accepted, with a pro- 
vision that the same shall continue until a year’s notice shall be 
given of the intended dissolution thereof, the same shall not disable 
any person from sitting and voting in parliament until one year 
after the said notice shall be actually given for the determination 
of the said contract, agreement, or commission, or till twelve 
calendar months, to be computed from the time of the passing this 
act.” That is quite inapplicable to the case of a mere creditor, 
unless it were to be supposed that he was to give up his debt as a 

* condition of remaining in the House, Then the 6th section rather 

alters the language, although it means to express the same idea as 
the clause as to time in the Ist section, because it is “ that nothing 

“herein contained shall extend or be construed to extend to any 
person on whom, after the passing of this act, the completion of 
any contract, agreement, or commission shall devolve by descent 
or limitation, or by marriage, or as devisee, legatee, executor, or 
administrator, until twelve calendar months after he shall have 
been in possession of the same.” That looks very much like a 
contract to be completed, and under which something was to be 
done beyond mere payment, being the sort of contract which was 
intended by the legislature to be a disqualification. The 7th section 
of the act, applicable to then members, looks the same way. It 
enacts that “any person who is now a member of the House of 
Commons, and holds and enjoys any such contract, agreement, or 
commission as aforesaid, may be discharged from the execution 
thereof on giving twelve months’ notice to the person or persons 
with or from whom such contract, agreement, or commission is 
made, entered into, or accepted, of his desire that the same shall 
cease and determine; and such contract, agreement, or commis- 
sion, after the expiration of the term aforesaid, shall be null and 
void.” 
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Those are the sections which, as far as I can understand, apply ; 
and they all seem to me to point to the same conclusion. 

There have, I am aware, been several cases upon the construction 
of the act, but no decision either of our own Courts, or as far as can 
learn, of the parliamentary committees, in which the continuance of 
the relation of debtor and creditor has alone been held to keep the 
contract open so that the candidate being a creditor of the govern- 
ment at the time of the election has been held to be a disqualification. 
That completes all I have to say upon the question arising out of 
the contract with the Secretary of State for India in Council. 

The second question is, whether the order which was accepted for 
the utensils for the Broadmoor Asylum should be considered as a 
disqualification. I must take it that the goods were ordered for the 
service of the government, because they were ordered, to be used 
at an asylum for criminal lunatics. They were ordered, however, 
not under a formal tender and acceptance by the government, 
which would ordinarily take place in the case of a contract, popu- 
larly so called; but simply by an officer of the Broadmoor Asylum 
sending a written order to the place of business of Mackintosh & Co. 
to “send down three dozen chambers,” and by somebody calling at 
Mackintosh & Co.’s about those articles, and being told “they will 
be sent as you ordered them.” There was an entire absence of any 
notice to Mackintosh & Co. that the goods were ordered for or on 
account of the public service. They were ordered by a person who 
professed to be an agent for the Broadmoor Asylum, but who said 
nothing as to the nature of the asylum: and it is found in the case 
that it was only at a very late period that Mackintosh & Co. 
became aware that the Broadmoor Asylum really was a government 
establishment. The question therefore is, whether a casual isolated 
order for goods, which is unknown to the seller to be an order from 
government, and which is such an order as was only equivalent to 
a person going into a shop and asking for and buying an article 
that would be charged to the Treasury, falls within the meaning of 
the act. ‘That raises the question whether knowledge is any element 
in the disqualification. 

In dealing with this question, it is right to look to the act, which 
contains a highly penal provision, not only in respect of forfeiture 
of the seat, but also of a sum of money imposed upon the member 
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who sits in violation of the act; and in the 10th section it is 
enacted that, “in every such contract, “agreement, or commission 
to be made, entered into, or accepted as aforesaid, there shall be 
inserted an express condition that no member of the House of Com- 
moms be admitted to any share or part of such contract, agreement, 
or commission, or to any benefit to arise therefrom.” Unquestion- 
ably, if this provision is intended to be imperative upon all persons 
dealing with the government, there are no means of carrying it 
into effect ; and it seems hardly applicable to contracts for so small 
an amount that the execution of them is left to the hands of in- 
ferior officers, who would, in ordering the things, give no notice 
that they were dealing for the government, any more than if they 
went in and bought the goods across the counter. The 10th sec- 
tion proceeds thus,—* and that, in case any person or persons who 
hath or have entered into or accepted, or who shall enter into or 
accept, any such contract, agreement, or commission, shall admit 
fny member or members of the House of Commons to any part or 
share thereof, or to receive any benefit thereby, all and every such 
person or persons shall for every such offence forfeit and pay the 
‘Sum of 5001.” 

Now, would Mr. Mackintosh, if he had admitted a member of 
the House of Commons into partnership with him after taking this 
order of the Broadmoor Asylum and before it was executed, with- 
out knowing the public debtor who was behind the Broadmoor 
Asylum, be bound to pay the sum of 5002? I answer unhesita- 
tingly that that would be one of those cases in which it would be 
necessary to read into the 10th section the words “ knowingly and 
willingly,” which are in the Ist section. That is an indication of 
the intention of the legislature that knowledge, or at least means 
of knowledge, should be a condition of the penal consequences 
which are to follow. The same sort of provision is found in the 9th 
secuon, which refers to the members themselves: and I need not go 
through the same course of reasoning as to the language of the 9th 
section ; it is open to the same sort of remarks as the 10th section, 
and the word to be noticed is the word “ presume,” which seems to 
me to imply, not a mere ignorant act, but an act in which a person 
knowingly takes upon him to do that which the law says shall not 
be done under the circumstances. 
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18¢9 It is unnecessary that I should make any further observations 
Royse upon the act in order to explain the reasons why I have come in 
Buvey, my own mind clearly to the conclusion that Mr. Birley was not dis- 


qualified by the act, either in respect of the first contract, because 
that contract had been completed and fulfilled by his firm, and the 
debtor was the government, and there is no sensible reason for dis- 
qualifying a man simply because he happens to have money due to 
him which is not paid him; or in respect of the second contract, 
because there was a total absence of knowledge that the contract 
was with the government. 

T can only add, in conclusion, that Iam the more satisfied it must 
have been the intention of the legislature that the act should apply 
only to cases where the contract was entered into with knowledge, 
because one can hardly conceive a substantial case of a government 
contract not made under circumstances in which the person dealing 
with the government knew, or had the means of knowing, that he 
was dealing with the government. 

I am desired by the Lord Chief Justice, who, I regret, is unable 
to attend, to say that he concurs in the judgment I have pro- 
nounced. 


MontacvuE Smiru, J. I am of the same opinion. It is con- 
tended that Mr. Birley is disqualified from being elected for the city 
of Manchester because he was a partner in the house of Mackintosh 
& Co., which, at the time of the election, held two contracts with 
the government,—one with the Secretary of State for India in 
Council, and the other with the Broadmoor Lunatic Asylum. 

Now, first, as to the contract with the Secretary of State for 
India in Council, I think it is unnecessary, in the view we take, to 
decide whether such a contract is a contract for the public service 
within the meaning of 22 Geo. 3, c. 45. It is a question which 
will require serious consideration when it becomes necessary to 
decide it; and I desire to express no opinion upon it on this occa- 
sion. I decide this case, so far as regards that contract, upon the 
ground that at the time of the election the contract was no longer 
executory, and nothing remained to be done upon it but for the 
government to pay the price of the goods. Looking at this act of 
parliament and the general tenor of it, I certainly am strongly of 
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opinion that the legislature intended it to apply only to contracts of a 


continuing nature, such as contracts for the building of works, and 


contracts for a recurring supply of goods, though I do not say that 
a contract for a single supply of goods is not within the terms 
which are used. But to my mind it very plainly appears that the 
statute did not mean to disqualify a contractor unless the contract 
was in an executory state on his part, that is to say, that something 
remained to be done by him; and that in no other way can the 
act of parliament be properly construed. The words “undertake 
and execute,” in s. 1, clearly apply only while the contract is exe- 
cutory ; and, though the other words “hold” and “enjoy” are more 
general, it seems to me “they refer to holding a contract or enjoy- 
ing a contract which is executory, that is, a contract under which 
something has to be done by the contractor, either one act or 
recurring acts, and that he is only disqualified “during the time 
that he shall execute, hold, or enjoy” any such contract. The 
‘words “hold and enjoy” may have been inserted to meet cases 
where a contractor holding a contract did not himself execute it. 
The words “during the time” clearly shew that parliament was 
‘contemplating a contract which would endure for some period of 
time, and that during that period of time something should remain 
to be done on the part of the contractor under that contract. The 
4th and 5th clauses also point to contracts having some duration 
in point of time for the performance of that which the contractor 
was to do under them. [I repeat that I do not say that, if there is 
a contract for a single supply of goods, that contract is not within 
the act so loug as it remains to be performed on the part of the 
contractor, he having to supply the goods, and the government 
having a right to find fault with and reject them. But, when the 
contract is no longer executory on the contractor’s part, and he is 
only a creditor of the government, I do not think he can be said 
to “execute, hold, or enjoy,” within the meaning of this act of 
parliament. The consequence of holding otherwise would be, that 
a man might be disqualified from entering parliament by the mis- 
feazance of the government; and more, it would be twisting the 
act so as to produce the very consequence it was sought to avoid, 
viz. giving the government a control over a man, and leaving it to 
their discretion, by paying him or not, whether they would allow 
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him to enter parliament or not. I think we ought not to puta 
construction upon the clause which would lead to such a conse- 
quence, unless we are compelled by plain and direct words so to 
do. On these grounds, therefore, I come to the conclusion that 
Mr. Birley was not disqualified by reason of Messrs. Mackin- 
tosh & Co. being unpaid at the time of the election for the goods 
they had previously supplied. 

With regard to the goods sent to the Broadmoor Asylum, 
although there was the form gone through of a written order from 
the superintendent, and an answer sent, the case really comes to 
no more than if the superintendent of the asylum had gone to the 
shop of Mackintosh & Co. and ordered three dozen of the articles 
in question, which were not supplied till after the election. It 
may be that that is a contract within the terms of this act, though 
Ihave said I do not think it was in the contemplation of those 
who passed this statute that such a transaction should be deemed a 
contract within the terms of this enactment. However, assuming 
it is, I am clearly of opinion that, where the order is not given by 
some recognized government officer, so that the fact of giving the 
order is itself notice that it is an order on behalf of the govern- 
ment, but where it is consistent with the order that it may be 
given on the part of a private person, and in point of fact the person 
of whom the goods are ordered does not know but that that is the 
case, such last-mentioned person is not disqualified by this statute ; 
for, I think there must be a contract with the government by the 
person sought to be disqualified, which is known by him, or ought 
reasonably to be known by him, to be a contract with government. 
Here, it is found in point of fact that Mr. Birley and his partners 
did not know that the order was given on the part of the govern- 
ment; and there is every reason, upon the facts, for coming to the 
conclusion that the order received was not one which upon its face 
gave any notice to the person receiving it that it was an order on 
behalf of the government. 

I confess I am very glad that, upon this last contract, we are 
able to come to this conclusion; because it would be monstrous to 
hold that the representation of one of the largest cities in the 
kingdom should depend upon the question whether the candidate 
was a partner in a firm which had taken an order for some articles 
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of such small value that the contract was not required by the 
Statute of Frauds to be in writing. I cannot help thinking that it 
would be very desirable that this act should be revised, because it 
certainly appears to me to be totally inapplicable to the present 
state of commerce, and that it really provides a pit-fall into which 
men who wish to walk uprightly and according to law may unwit- 
tingly tumble. I think Mr. Birley is entitled to keep his seat. 


Brett, J. I am of the same opinion. The questions are, what 
is the construction of the Ist section of 22 Geo. 3, c. 45, and how 
is that section to be applied to the two cases before the Court. 
Now, as to the construction of the statute, it seems to me that the 
first thing to be considered is, what is the canon of construction to 
be applied? Is it that which is to be applied to a highly penal 
statute, or is it not? That depends, I think, on the 9th section. 

In the 9th section there is disability spoken of twice in the 
Game terms, and there are two results made to follow from that 
disability. The first part of the section says, “that, if any person 
hereby disabled or declared to be incapable to sit or vote in parlia- 
“ment shall nevertheless be returned,” the election shall be void. 
And the second part of that section, using exactly the same words 
as to disability and incapacity, says, “and if any person disabled 
and declared incapable by this act to be elected shall after the end 
of this session of parliament presume to sit or vote,” he shall be 
subject to the penalty of 5007. for every day he shall sit or vote in 
the House. Inasmuch as the same words are used, it seems to me 
that whatever are the necessary incidents in order to make the 
person liable to the penalty of 500/. are also necessary incidents in 
order to make the election void. For instance, if knowledge is 
necessary in order to make the person liable to the penalty, and is 
a necessary incident for that purpose, it is also a necessary incident 
in order to make the election void. Therefore, the whole section 
and the whole act are to be construed as of a highly penal character. 
If that be so, then the points raised in this case on the Ist section 
are,—first, with whom is it necessary that the disqualifying con- 
tract should be made. 

On the one side it is said that it must be made with a person 
who is an agent of the government capable of making contracts 
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binding on the government, and the payment for which must be 
voted by the parliament of Great Britain. On the other side it is 
contended that it is sufficient if it is made with an agent of the 
government; and that it is not necessary that the payment should 
be out of the public funds of Great Britain. I confess I am in- 
clined to think that the latter construction is right, and that the 
Secretary of State for India is such an agent for the government. 
He is so much an agent of the government, that, in taking office, 
he vacates his seat, and is obliged to go to a new election. I 
should have thought that any contract made with him was within 
the statute, and that it was immaterial that the money was to be 
paid out of the revenues of India; because, otherwise, it would 
seem to me that the mischief pointed at in this act might be com- 
mitted with impunity, and that government might exercise very 
considerable influence over the independence of parliament by 
means of the revenues of India. But I quite agree that it is not 
necessary to decide that point in the present case. 

The next point is, whether it is necessary that, at the time when 
the person is elected, the contract, even supposing it is made with 
the government, should be executory. That depends upon the 
view to be taken of this Ist section. Now, the first part of that 
section applies to any person who shall “ undertake, execute, hold, 
or enjoy” any contract therein mentioned. To undertake a con- 
tract would seem to be to enter into it; the word “execute” would 
seem to refer to the case of a person who takes on himself the 
execution of a contract not originally made with him; the word 
“hold” to the case of a possible transfer of a contract which had 
been made already with some other person; and the word “ enjoy ” 
to the case of a person with whom the contract was not made, but 
who a cestui que trust is to enjoy the benefit of it. But then the 
second part of the section says that any such person shall be in- 
capable of being elected “during the time he shall execute, hold, 
or enjoy any such contract.” Now, for such person to be executing, 
it seems to me he should be in a position to be called upon to 
execute, and, if so, the words “hold” and “enjoy” would mean 
hold or enjoy in the same sense, z.e. holding or enjoying a contract 
which the contractor may be called upon to execute, or under 
which there may be something still to be executed. I think that 
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such an interpretation may fairly be given, from what appears in 


the Ist section, by itself. But, when you look at the 2ad section, | 


and interpret that by the 7th section, I think the view indicated 
becomes much stronger; because the words in the 2nd section are 
the same as those used in the Ist, though they are applied to the 
case, not of a person entering into these contracts before he is 
elected, but after he is elected and has become a member of parlia- 
ment. The 2nd section says that, if any person, being a member 
of parliament, shall “enter into, accept of, agree for, undertake, or 
execute” any such contract, or if he shall after the commencement 
of the next session of parliament “continue to hold, execute, or 
enjoy the same,” his seat is to be void. Therefore, there are the 
same words as in the Ist section; and, if the contract in the 2nd 
must be executory, it does seem to me that the contract con- 
templated by the 1st section must also be an executory contract. 
Now, the 7th section deals with the case of persons who, being in 
"parliament at the time this act was passed, were disabled by rea- 
son of the words used in the 2nd section, and provides a mode by 
which such persons might get discharged from the execution of 
“such contracts, and so get rid of the disability. The 7th section 
clearly contemplates that the contract from the disability under 
which the members could escape was still an executory contract. 
It seems to me, therefore, strong to shew that the contracts in 
the 2nd section are contracts still executory. And the 10th section 
would seem also to carry out the same view. If that be so, then, 
for the reasons I have already mentioned, it seems to me that 
contracts under the first part of this section must also be con- 
sidered executory. 

The next question is, whether, under the first part of the Ist 
section, the contract there mentioned must be entered into with 
knowledge that it is with the government. It was argued that it 
was not necessary that there should be such knowledgé, because, it 
was said, there were no words to that effect in the first part of the 
section, whereas the second part of the section is introduced by 
the words “knowingly and willingly.” But the first part of that 
section seems to me to be pointed to the case of entering into a 
contract, and the second part to the case of carrying out a contract. 
Mr. Manisty argued that that second part was intended to apply 
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only to the case where a person, having entered into a contract, 


"and given it up, should nevertheless afterwards go on with it again. 


But, considering how highly penal this statute is, it seems to me 
rather the more favourable construction to say that the first part 
applies to contracts knowingly entered into with the government, 
and that the second part applies to the case where a contract has 
been entered into with the government in fact, but without the 
knowledge of the contractor, but afterwards, upon its coming to 
his knowledge that the contract was with the government, he 
nevertheless goes on and insists upon executing it. If that be so, 
knowledge is required under the first part of the section just as 
well as under the second part. 

Then we come to the facts of the present case. In the first 
contract brought to the notice of the Court, it must be considered 
that it was a contract for the supply of goods to be paid for by 
cash payment. ‘There was no credit. There was power, indeed, 
under the contract, for the government to object to the goods when 
delivered; but before the election the goods had been supplied, 
and the government had accepted them as satisfactory, so that 
there was nothing to do but to pay the money; and, the time 
for payment having arrived, it would not be necessary for the 
creditor to sue upon the contract, but he could sue as for goods sold 
and delivered. It seems to me, under these circumstances, that, 
at the time of the election, the contract was executed, and was 
therefore not within the statute. 

Then, as to the case of the contract with the Broadmoor Lunatic 
Asylum, I think the objection fails, because it is distinctly stated 
in the case that not only Mr. Birley did not know there was a 
contract with an agent of the government, but he actually did not 
know that any contract had been made. 

I must say that, when one considers the result of a contrary 
decision, it does seem almost impossible that the Court could hold 
otherwise than it is about to do; because, with respect to the con- 
tract in the first case, if the Court held differently, the government, 
when it had been supplied with goods, and had nothing to do but 
to perform the simple duty of payment, might be able to keep a 
person out of parliament for ever, simply by not paying him his 
debt; and, with respect to the contract in the second case, a8 was 
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pointed out by Mr. Mellish, if the traveller of some large firm 1869 
received an order from a person whom he did not know was an Royen 
agent of the government, yet if he was such agent, although none x 
of the principals of that traveller knew at the time of tue etection 
even that a contract had been entered into, and certainly not that 
it had been entered into with the government, then any one of the 
principals who should be elected to parliament, although he knew 
nothing of the matter until after he was elected, or perhaps until 
after he had sat in parliament for six months, would find his 
election void, and, according to my view of the matter, would find 
himself fixed with a penalty of 5007. for every day he sat or voted 
in parliament during those six months. The injustice of such a 
construction of a penal act seems to me fully to justify the Court 
in the interpretation of it to which they have come. 
I will further say that the view which the Court now takes is 
not at all inconsistent with the decisions of the committees of the 
House of Commons in the case of Sir Sidney Waterlow and in the 
Leominster Case (1), because in both those cases there was at the 
_time of, the election something remaining to be done under the 
“ contract by the contractors; whereas here the contract was, as it 
appears to me, no longer executory. 


Judgment for the respondent, with costs. 
Agents for petitioners: Reed, Phelps, & Sidgwick, for Sale & Co., 


Manchester. 
Agents for respondent: Milne & Co. 


(1) Rogers on Elections, 10th ed. App. p. 1. 
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FLYNN v. ROBERTSON. 
Arbitration—Mistake—Reference back to Arbitrator. 


An action and all matters in difference having been referred to the master, he 
made, by mistake, an award in favour of the defendant. ‘The mistake arose from 
his omitting to take account of an advance by the plaintiff to the defendant, which 
had been duly proved before him, but which, at the time of making the award, he 
overlooked. The mistake was admitted by both parties, and the master stated to 
the Court the circumstances under which it arose. On a motion by the plain- 
tiff -— 

Held, that the Court had power to refer the award back to the master. 


Tuts was a rule to refer back to the master an award that had 
been made by him. 

It appeared from the affidavits that the plaintiff being indebted 
to the defendant as her attorney, to the amount of between 7OJ. 
and 80/., paid to him 602. on account. Subsequently the defendant 
being in want of money, the plaintiff advanced to him 50/. on his 
promissory note. The note having become due, the plaintiff sued 
the defendant on it, and the defendant pleaded a set-off, and the 
cause and all matters in difference was referred to one of the 
masters by order of a judge. The above facts were duly proved 
before the master, but at the time of making the award, he forgot 
the payment of 60/. on account and found for the defendant. The 
defendant, being aware that it was an error, sent the next day to 
the plaintiff and offered to pay her 407. This the plaintiff declined, 
and on a subsequent day this rule was obtained on her behalf, the 
master stating to the Court that the facts were as above stated. 


Wiilis shewed cause. The Court cannot send back an award to 
the arbitrator, except for error on its face. 

[Bovitt, C.J. I understand the arbitrator has made a mistake 
in drawing up his award, not that he has come to a wrong judg- 
ment on the case. } 

The same may be said of the facts in Phillips vy. Evans (1), 
which were precisely similar to those of the present case. There 
the earlier case of In re Hall & Hinds (2), in which an award had 
been set aside in consequence of an admitted error in the nume- 

(1) 12 M. & W. 309. (2) 2 Man. & G. 847. 
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rical calculations, was cited and not followed. The next case was 1869 
Hutchinson y. Shepperton. (1) There the arbitrator had omitted to -pyyyx 
include an admitted sum, thinking that the parties had agreed on aoe 
it, and therefore withdrawn it from his consideration, and the Court 
set aside the award; but it was on the ground that the arbitrator 
had not, in fact, decided on all the matters submitted to him. It 
is true that Lord Denman says in that case that the Court have a 
discretion in the matter; but the cases shew that the Court will 
only exercise that discretion when there are other grounds for doing 
so than mere mistake. In Hodgkinson v. Fernie (2), which was a 
decision of the Exchequer Chamber, all these cases were cited, and 
the Court there held that the award of an arbitrator was binding 
both in law and fact, and the Court had no power to interfere 
except where there had been fraud, or where there was error of law 
appearing on the face of the award. No doubt, in that case the 
error was not admitted, but the principle of the decision would 
extend to a case such as the present. ‘The question was recently 
fully considered by the Irish courts in Godfrey v. Broderick (3), where 
_Pigott, C.B., in giving judgment, says:—‘ We must refuse this 
; motion, though there is a clerical error in the award ..... we 
cannot depart from the established rule. In Phillips v. Evans (A), 
palpable injustice was done, but the Court would not interfere. If 
parties select the tribunal of arbitration, they must accept all its 
consequences.” The case of Baggalay v. Borthwick (5), shews 
that the Court will not remit a matter back to the master except 
where there is ground for setting aside his certificate. 

Marriott, in support of the rule. The case of In re Hall & 
Hinds (6), is an authority for this application, and the case of 
Phillips v. Evans (4), is distinguishable, for there there was no 
affidavit of the arbitrator, while here the master has stated to the 
Court the facts of the case, which is equivalent to an affidavit by an 
arbitrator. [He was stopped by the Court.] 


Bovitt, C.J. In this case it is admitted by both parties that 
there has been a mistake in the award. The defendant, in fact, 


(1) 18 Q. B. 955. (4) 12 M. & W. 309. 
(2) 3C. B, (N.S.) 189. (5) 10 C. B. (N.S.) 61. 
(3) 14 Ir. C. L. Rep, (App.) xxziii., (6) 2 Man. & G. 847. 
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has since offered to pay 402, and the master has stated to us how 
the error arose, and in the words of Tindal, C.J., in In re Hall & 
Hinds (1), “it would really bring the administration of justice in 
this particular instance into scandal and contempt if a remedy 
were wanting, or, if existing, were not applied.” In that case 
the award was set aside on the ground that the facts shewed what 
amounted to misconduct on the part of the arbitrator; but in 
Hutchinson v. Shepperton (2), Lord Denman said, in delivering the 
judgment of the Court, after taking time to consider: “Their (the 
defendants) learned counsel relied upon some strong expressions 
used by my Brother Parke in Phillips v. Evans (3), which seem to 
indicate that no mistake of an arbitrator can ever be a sufficient 
ground for setting aside an award. Though fully sensible of the 
propriety of observing the greatest caution with regard to this 
subject to avoid inquiries which would unravel bygone transac- 
tions, and keep alive the litigation which the parties had hoped to 
terminate by reference, we cannot think the rule universal and 
subject to no exception. It is at most one for guiding our discre- 
tion, which cannot be so absolutely fettered and rendered power- 
less. If awards are allowed to be questioned under any circum- 
stances, it may be difficult to draw a line, but a line must be 
drawn somewhere, and this case will certainly not be found to fall 
within it wherever drawn. If the Court might with propriety have 
refused that application in the first instance, yet the rule having 
been granted on affidavits clearly setting forth without contradic- 
tion a case of gross injustice which the Court has power to remedy, 
we ought not to sanction that injustice.” It seems to me that 
judgment lays down the correct rule, and that the Court has a 
discretion to send back an award to the arbitrator where the 
mistake is clear, and especially if it is admitted by the arbitrator 
as it is here; indeed, in such a case the Court are bound to do so. 
A similar question came before the present Lord Chancellor in 
Mills v. Master, Wardens, and Sosiety of the Mystery of Bowyers (4), 
and he there held that he was bound to send back the award, the 
mistake being admitted by the arbitrator, and I think we are also 
bound to refer this matter back to the master. 


(1) 2 Man. & G, at p. 852, (3) 12 M. & W. 309, 312. 
(2) 18 Q. B. 955, 958. (4) 3K. & J. 66. 
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MontaaurE Smitu, J. I am of the same opinion. I do not 1869 
wish to shake the general rule that courts will not review the  Fiyyx 
judgment of an arbitrator either in fact or law: but I think this pov asow. 
rule should be made absolute, not on the ground that the master’s 
judgment was erroneous, but because there was a mistake in the 
conduct of the reference on his part which has prevented his 
giving expression to his judgment on the matter, and led to an 
error which is clearly proved, and is admitted by both parties. In 
such a case I think the Court can send an award back to the arbi- 
trator to be corrected. The consequences, otherwise, would be so 
inequitable that it is impossible that the Court could act upon a 
rule to the contrary, even if it was laid down in the authorities, 
but I think, on being looked at closely, they bear out our conclu- 
sion in this matter. 


Brett, J. It is admitted in this case that the arbitrator has’ 

* made a-mistake as to the facts before him, and I think Mills v. 
Master, Warden, and Society of the Mystery of Bowyers (1), is an 
authority that, under such circumstances, we can send the award 
“back to be corrected. I think it may fairly be said that the arbi- 
trator has not applied his mind to the facts before him, and so not 
really adjudicated on them, and the case then falls within the 
decision of Hutchinson v. Shepperton (2), and all that Lord Den- 
man says applies, and Whitmore v. Smith (3) seems to be an autho- 
rity to the same effect. I think, therefore, the rule should be 


made absolute. 
Rule absolute. 


Attorneys for plaintiff: Roscoe & Hincks. 
Attorney for defendant: C. Robertson. 


(1) 3K. & J. 66. (2) 13 Q. B. 955. 
(3) 7H. & N. 509; 31 L. J. (Ex.) 107. 
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JACOBS v, SEWARD. 
Tenants in common—Trespass—Right to Crops—Landlord and Tenant. 


One tenant in common cannot maintain trespass against another tenant in com- 
mon for cutting in due season and carrying away the whole produce of the 
common property, a crop of hay. 


DECLARATION: 1st count, that defendant broke and entered 
land of the plaintiff, and ousted the plaintiff from possession, and 
cut and removed the plaintifi’s crop of grass then growing on the 
land, and converted it to his own use. 2nd count, trover for grass 
and hay. 

Pleas: 1. To the whole declaration, not guilty. 2. To the first 
count, not possessed. 3. To the same, that the land was the soil 
and freehold of G. M. Senior, and that defendant, as her servant 
and by her command, broke and entered, &. 4. To the same, 
that G. M. Senior, being seised in fee, demised to defendant, 
and defendant during the term in his own right committed the 
alleged trespasses. 5. To the second count, not possessed. Issues 
thereon. 

At the trial, before Brett, J., at the sittings for Middlesex after 
last Michaelmas Term, it appeared that the land in question, 
which was pasture, was the property of two ladies, Miss Lawrence 
and Miss G. M. Senior, as tenants in common. ‘The plaintiff, who 
had occupied the land for many years under a former owner, re- 
ceived a notice to quit from the two tenants in common, which 
expired at Michaelmas, 1867, but the agent of Miss Lawrence, with- 
out communication with Miss Senior or her agent, then re-let the land 
to the plaintiff at an increased rent, and the plaintiff continued in 
possession, and in due course prepared the land for hay. In March, 
1868, the agent of Miss Senior, in ignorance that the land had been 
re-let to the plaintiff, let it to the defendant, and he, without the 
knowledge of the plaintiff, as soon as the hay was ripe, entered and 
cut and carried the whole crop away. Upon these facts, the de- 
fendant’s counsel claimed a nonsuit ; but upon the plaintiff's counsel 
citing the case of Benington v. Benington (1) from Roscoe on 


(1) Cro, Eliz. 157. 


VOL. IV.] EASTER TERM, XXXII VICT. 


Evidence, 11th ed. p. 567 (1), to shew that the action was main- 
tainable, the learned judge refused to nonsuit ; and a verdict was 
entered for the plaintiff for the value of the crop, leave being 
reserved to the defendant to move to enter a nonsuit, or to reduce 
the damages. 


Bulwer, Q.C., having obtained a rule nisi accordingly, 

Gibbons shewed cause. It must be admitted that the case relied 
on at the trial is wrongly quoted in Roscoe on Evidence, and is 
against the plaintiff, but the plaintiff is, at any rate, entitled to re- 
cover half the value of the hay. If the action ought to have been 
brought in any other form, as for an account, the Court will amend 
the pleadings, so as to do justice between the parties. 

Bulwer, Q.C., and Lumley Smith, in support of the rule, were not 
called on. 


@ Wiutxs,J. The plaintiff and defendant were tenants in com- 
ion, one under a demise from Miss Lawrence, and the other under 
a demise from Miss Senior. It appears that all the defendant did 

was to take, in the ordinary course, the profits of the land; but for 
that no action of wrong can be brought; for if such an action could 
be maintained, the result would be that if two persons were tenants 
in common of two fields, and each took the whole profits of one, 
they would each have a right of action against the other for tres- 
pass in taking the whole profits of one field. It is laid down, 
sometimes on the ground of public policy, and sometimes as ex 
necessitate rei, that the only remedy of a tenant in common who 
has not had his share of the profits of the common property, is by 
an action for account. But such a proceeding is so distinct from 
the present action that no amendment would do justice between 
the parties, and the rule therefore must be absolute to enter a 


nonsuit. 


MontaGcvue Smitu, J. Iam of the same opinion. ‘The law is 
perfectly clear that one tenant in common cannot be treated as a 
wrongdoer by another, except for some act which amounts to an 


(1) Benington v. Benington, realiy as deciding that the plaintiff was 
decided that the defendant was entitled entitled to judgment, 
to judgment. In Roscoe, it is quoted 
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ouster of his co-tenant or to a destruction of the common property. 


In Martyn v. Knowllys (1), it was held that a tenant in common 
might cut down trees which were fit for cutting, and no action of 
tort would lie, and 4 fortiori an action will not lie for taking a crop 
of grass. I think we cannot either allow a verdict to be entered 
for one half the value of the hay, for the reason that the plaintiff 
has no cause of action on account of the defendant’s conduct ; and 
we cannot tell what would be due from one to the other on taking 
accounts between them. 


Brett, J. The whole damages were given by the jury for the 
defendant’s entrance on the land after he had become tenant in 
common of it by the demise from Miss Senior, and for cutting and 
carrying away grass which was grown on the land after he became 
tenant. The plaintiff therefore cannot treat him as a wrongdoer, 
and I ought to have nonsuited the plaintiff, as I should have done, 
but for the incorrect report of the case of Benington.v. Bening- 
ton (2), which was shewn to me in Roscoe on Evidence. 


Rule absolute to enter a nonsuit. 


Attorney for plaintiff: 7. Heydon. 
Attorney for defendant: H. H Lawrence. 


BUTTON v. THOMPSON. 


Shipping—Construction of Ship’s Articles— Wages; Forfeiture for Misconduct 
during the Voyage—Merchant Shipping Act, 1854 (17 & 18 Vict. c. 104). 


The plaintiff shipped on board the defendant’s vessel, as mate, at wages of 
52. 10s. per calendar month, under articles in the form sanctioned by the Board of 
Trade in pursuance of the Merchant Shipping Act, 1854, for a voyage from 
Shields to Alexandria, and, if required, to any port or ports in the Mediterranean, 
Black Sea, Danube, &c., and home to the ship’s final port of discharge in the 
United Kingdom or continent of Europe; the voyage not expected to exceed 
twelve months. During the voyage out there was evidence that the plaintiff had 
been guilty of drunkenness and violent and insubordinate conduct ; and, being on 
shore at Sulina, a port in the Danube, he was left behind, and the vessel came 
home without him, 


In an action for wages for the time the plaintiff actually served on board, the 


(1) 8 TR. 145, (2) Cro, Eliz, 157. 


VOL. IV.] EASTER TERM, XXXII VICT. 


jury found that he had been guilty of drunkenness and abusive language subver- 
sive of discipline, and that he was not left behind by the wilful misconduct or 
negligence of the captain, but through his own negligence and misconduct. They, 
however, negatived desertion :— 

Held, by Byles and Montague Smith, JJ., that, notwithstanding this finding of 
the jury, the plaintiff was entitled to recover wages up to the time of his being 
left behind at Sulina,—the contract being for a succession of voyages of indefinite 
duration, though “not expected to exceed twelve months,” and the wages being 
vested and a debt at the end of each month of service, subject, it might be, to 
forfeiture in an event which had not happened, though perhaps not recoverable 
until the expiration of the period of service stipulated for. 

Held, by Brett, J., that the consideration for the stipulated wages was the 
mate’s services for the whole voyage out and home; and that, having by his 
own misconduct made it impossible that such services should be rendered, he had 
forfeited his claim to any part of the stipulated wages. 


Tue first count of the declaration was for wages due to the 
plaintiff as a seaman on board a vessel of the defendant called the 
Sea Skimmer. The second was for alleged breach of the ship’s 

rticles. 

Pleas, to the first count: 1. Never indebted. 2. Payment. 
3. Set-off. 4. That it was agreed by and between the defendant 
and the plaintiff, that, in consideration that the plaintiff would 
serve the defendant on board his ship as a seaman and mate, and 
as such seaman and mate would continue on board his said ship to 
serve him on and during a voyage from Shields to Alexandria, and 
to ports in the Mediterranean, Black Sea, Danube, and elsewhere 
as in the agreement was contained, and home to her final port of 
discharge in the United Kingdom or the continent of Europe, the 
defendant would pay the plaintiff wages as in the agreement was 
contained, which wages were the moneys alleged to be payable to 
the plaintiff and sued for in the first count; and the defendant 
received the plaintiff into his employment, to serve the defend- 
ant as such seaman and mate on board his ship for and during the 
voyage until the ship should arrive at her final port of discharge 
as aforesaid; but the plaintiff did not continue to serve the defend- 
ant on board his ship, and did during and in the course of the 
voyage, and before the termination thereof, to wit, at Sulina, which 
was not the final port of the ship’s discharge, without the permis- 
sion and against the will of the defendant, quit, abandon, and 
desert the ship and the defendant’s service'on board thereof, with 
intent not to return to the same, and never afterwards did re 
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1869 turn to the ship and the service of the defendant on board the 
Siow. same: 

THowpsox, 0: Lhat it was agreed by and between the defendant and the 
plaintiff, that, in consideration that the plaintiff would serve the 
defendant on board his ship as a seaman and mate on and 
during a voyage from Shields to Alexandria, and to ports in the 
Mediterranean, Black Sea, Danube, and elsewhere as in the agree- 
ment was contained, and home to her final port of discharge in the 
United Kingdom or the continent of Europe, and would continue 
to serve him as such seaman and mate on board the ship until 
the termination of the voyage at the ship’s final port of discharge 
as aforesaid, and would, as such seaman and mate, during all 
the time of the voyage, conduct himself in an orderly, faithful, 
honest, and sober manner in all his duties as such seaman and 
mate, and be at all times diligent in his duties as aforesaid, and 
be obedient, as such seaman and mate, to the lawful commands of 
the master of the ship, the defendant would pay the plaintiff 
wages as in the agreement was contained, which wages were the 
moneys alleged to be payable to the plaintiff and sued for in the 
first count; and the defendant received the plaintiff into his 
employment to serve the defendant as such seaman and mate on 
board his ship for and during the voyage until the ship should 
arrive at her final port of discharge as aforesaid; but the plaintiff 
did not continue to serve the defendant on board the ship until 
her arrival at her final port of discharge as aforesaid, and did not 
conduct himself in an orderly, faithful, honest, and sober manner 
in all his duties as such seaman and mate as aforesaid, nor was 
diligent in his duties as such seaman and mate, nor was obedient, 
as such seaman and mate, to the lawful commands of the master 
as aforesaid, and did habitually while on board the said ship curse 
and swear and use profane, foul, and abominable language in the 
hearing of the master and crew of the ship, and did use such 
language as aforesaid to the master of the ship in the hearing 
of the crew, and was insolent and insubordinate while on board 
the ship, answering the master with insolence and threats in the 
presence of the crew, and thereby endangering the order and sub- 
ordination of the crew and the safety of the ship, both at sea and 
while in port, and did disobey the lawful commands of the master, 
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and did quit the vessel whilst in a foreign port, without leave of 
the defendant or the master, at a time when he knew the master 
was absent from the ship on shore, and left the ship and crew for 
a long time without any one in command of the same, and did 
frequently quit the ship and go on shore without leave and against 
the will of the defendant or the master, and for the purpose of get- 
ting intoxicating liquors, and, when permitted to go on shore, did 
frequently remain on shore and continue absent from the ship a 
long time after the period fixed for his return, and was habitually 
intoxicated while on board the ship, and during the times when he 
was required and lawfully ought to be on duty, and did in the 
course of the yoyage, and before the termination thereof, to wit, at 
Sulina, the same not being the port of the ship’s final discharge, 
quit, abandon, and desert, as in the fourth plea was alleged, the 
ship, and the defendant’s service on board the same, with intent 
not to return, and did not afterwards return to the ship and service. 
® g.’ Repeating the averments contained in the fifth plea,—that 
the agreement was made under and by virtue of the Merchant 
Shipping Act, 1854 (17 & 18 Vict. c. 104), and that the provisions 
of the same applied to the agreement and to the breaches of the 
same committed by the plaintiff, as in the fifth plea were particu- 
larly set forth, and in this plea were repeated. 

To the second count there was a plea of not guilty, and two 
special pleas. Issue. 

At the trial before Hannen, J., at the last Liverpool summer 
assizes, it appeared that the plaintiff was engaged to serve as mate 
on board the defendant’s vessel the Sea Skimmer, a British foreign- 
going ship, under articles in the form sanctioned by the Board of 
Trade for foreign-going vessels, in pursuance of the Merchant Ship- 
ping Act, 1854, 17 & 18 Vict. c. 104. The articles stated that 
«The several persons whose names are hereto subscribed, and whose 
descriptions are contained below, and of whom sixteen are engaged 
as sailors, hereby agree to serve on board the said ship in the several 
capacities expressed against their respective names, on a voyage 
from Shields to Alexandria, and, if required, to any port or ports in 
the Mediterranean, Black Sea, Danube, Sea of Azoff, France, Spain, 
Portugal, South or Central America, West- Indies, United States, 
British North America, or Baltic, and home to her final port of 
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discharge in the United Kingdom or continent of Europe. Liberty 


~ to call for orders. Voyage not expected to exceed twelve months. 


And the said crew agree to conduct themselves in an orderly, 
faithful, honest, and sober manner, and to be at all times diligent 
in their respective duties, and to be obedient to the lawful com- 
mands of the said master, or of any person who shall lawfully sue- 
ceed him, and of their superior officers, in everything relating to 
the said ship and the stores and cargo thereof, whether on board, 
in boats, or on shore; in consideration of which services to be duly 
performed, the said master hereby agrees to pay to the said crew 
as wages the sums against their names respectively expressed, and 
to supply them with provisions according to the annexed scale,” &c. 

In the column of the schedule headed “ Amount of wages per 
calendar month, share, or voyage,” the plaintifl’s wages were in- 
serted as being 5/. 10s., the words “share or voyage” in the printed 
form being struck out; and in the column headed “Amount of 
monthly allotment,” was inserted 2/. 15s. . 

The Sea Skimmer sailed from Shields on the 6th of January, 
1866, and proceeded to Alexandria, and thence to Sulina. ‘lhere 
was evidence that whilst the ship was at Sulina the plaintiff was 
guilty of drunkenness and of using violent and abusive language 
to the captain and crew; and it appeared that, on the day the 
vessel sailed from Sulina, the plaintiff was ashore, and that, though 
he arrived on the quay, with intent to get on board, after the vessel 
had sailed and when she was still in sight, and though he followed 
her to Constantinople, he was unable to overtake her, and she 
came to England without him, and there discharged her home- 
ward cargo. 

On the part of the defendant it was contended that the contract 
was an entire contract for the voyage, that the plaintiff’s absence 
from the ship at Sulina amounted to desertion, and that for any 
misconduct during any part of the voyage the plaintiff forfeited 
all that would otherwise have become due to him for wages. For 
the plaintiff it was insisted that the wages were earned month by 
month, though possibly no action could be maintained for them 
until after the expiration of the voyage. 

In answer to questions put to them by the learned judge, the 
jury found that the plaintiff had been guilty of drunkenness and 


VOL. IV.] EASTER TERM, XXXII VICT. 


abusive language subversive of discipline, and that he was not left 
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behind at Sulina by the wilful misconduct or negligence of the Burrox — 
captain, but through his own negligence and misconduct. They pyospsow. 


however declined to find that the plaintiff had been guilty of 
desertion. 

The learned judge directed a verdict to be entered for the de- 
fendant on the second count, and for the plaintiff on the first count, 
damages 137. 1s., being the balance of wages due to him to the 
time of the sailing of the ship from Sulina, less the allotment- 
money which had been paid to the plaintiff’s wife; and he reserved 
leave to the defendant to move to enter a verdict for him on the 
first count, or a nonsuit. 


Manisty, Q.C., in Michaelmas Term last obtained a rule nisi. 

Quain, Q.C., and Crompton, shewed cause. The material pleas 
are, not guilty, and the fourth plea to the common count, which is 
fh substanee a plea of desertion, and is framed to raise the question 
in ‘Cutter y. Powell. (1) That case, however, has no application 
here, because the contract was to pay the seaman (as second mate) 
30 guineas for the run from Jamaica to Liverpool; whereas here 
the contract is to pay wages 5/. 10s. per calendar month. By 
the express terms of the ship’s articles, therefore, the wages are 
earned and due at the end of each month; though it may be that 
he could not sue for them until the end of the voyage, and in 
the Courts in this country only. This seems to be the general 
effect of the provisions in 17 & 18 Vict. c. 104, ss. 181—191. And 
there can be no forfeiture of wages already earned, except for 
desertion, s. 248; and this the jury have negatived. At common 
law, where the seaman died on the voyage, and the terms of the 
contract did not preclude a claim for wages, his representatives 
were entitled to whatever had been actually earned; that is to 
say, where the wages were not payable de die in diem, to wages 
up to the last period of payment before the death: Maude & P. 
3rd ed. p. 169. And s. 194 of the statute adopts that law. In 
Taylor v. Laird (2), where the plaintiff was engaged to command 
a vessel on an exploring and trading voyage up the river Niger 

(1) 6 T. RB. 320; 2 Smith’s L: 0. 1. 
(2) 1H. & N, 266; 25 L. J. (Ex.) 329, 
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and its tributaries, at a fixed pay of 50/. per month and 20 per 


~ cent. on the net proceeds of the goods obtained, it was held that 


this was not an entire contract for the whole-voyage, but a contract 
which gave a cause of action for the salary as each month arose, 
and which, when once vested, was not subject to be lost or divested 
by the plaintiff’s desertion or abandonment of the contract. That 
was an infinitely stronger case than the present. 

[Brert, J. There was no voyage described there ; and the only 
measure of the plaintiff’s service was monthly. Here, the voyage 
is out to the places named and home to a port of final dis- 
charge. | 

Stubbs v. Holywell Railway Company (1) is also an authority to 
shew that a right to a periodical payment once vested, is not de- 
stroyed by death. In Maude & P. 3rd ed. p. 166, speaking of the 
ancient rule that “freight is the mother of wages,” it is said: “In 
earlier times the Courts of common law and the Courts of Admi- 
ralty differed in the effect which they attributed to this rule. The 
Court of Admiralty upheld so strongly the right of the seamen to 
claim wages if freight was earned, that all stipulations by which 
seamen consented to forego their claim to wages, although freight 
might be earned on part of the voyage, if the ship did not return 
to her port of discharge, were in that Court held to be invalid; 
whilst, on the other hand, the Courts of law gave effect to con- 
tracts of this description, acting upon the ordinary rule that the 
parties were bound by their express bargain, without reference to 
its improvidence or hardship. (2) This question is now, however, 
settled by the legislature ; and all contracts by which any seaman 
consents to forego any claim to wages in the case of the loss of the 
ship are wholly void: 17 & 18 Vict.c. 104, s. 182. It is not, how- 
ever, to be supposed that all contracts under which the wages may 
not become payable, although freight may have been earned, are 
invalid ; for, except where the legislature has interfered, such con- 
tracts are binding: and where by the terms of the agreement the 
payment of wages is made to depend upon the performance of the 
service until the completion of the voyage, or upon the arrival of 


(1) Law Rep. 2 Ex. 311. Jesse v. Roy, 1 C. M. & R. 316; and 
(2) Citing Appleby v. Dods, 8 East) the American cases cited in the note to. 
800; Zhe Juliana, 2 Dods, 504, 510; the last-mentioned case, 
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the ship at a particular port of discharge, the contract is entire, 
and, if the seaman dies during the voyage, or the ship is lost before 
her arrival at the port in question, no wages can be claimed in 
respect of the services actually performed.” The consideration for 
the defendant's promise here is, the undertaking to perform the 
whole voyage, not the actual performance. 

The next question is, whether the wages, if earned, were forfeited 
by subsequent misconduct not amounting to desertion. 

[Byxes, J. We wish to hear Mr. Manisty on the other point first. | 

Manisty, Q.C., and Maclachlan, in support of the rule. The 
first question depends upon the construction of the contract, regard 
being had to the general scope and object of the Merchant Shipping 
Act, 1854. This is an entire contract for the voyage, wages to be 
paid at the rate of 52. 10s. per month at the end of the voyage, 
subject tothe payment of 2/. 15s. monthly to the mate’s wife under 
the allotment-note. The payment is regulated by ss. 170—175 of 
the act. The decision in Taylor vy. Laird (1) proceeded on the 
ground that the stipulated sum was a fixed pay earned month by 
month. In Abbot on Shipping, 11th ed. 498, it is said: “The 
‘wages of seamen, whether hired by the month or for the voyage, 
are sometimes lost without any fault on their part, and sometimes 
forfeited by their misconduct ....In order to stimulate tke zeal 
and attention of this class of persons, who are often engaged in 
very perilous services, the policy of all maritime states has made 
the payment of their wages to depend generally on the success- 
ful, termination of the voyage.” Many exceptions have been en- 
grafted by the legislature. The observations relied on in Maude & 
Pollock had reference to a state of things which no longer exists. 
The 185th section of the Merchant Shipping Act, 1854, enacts 
that, “in cases where the service of any seaman terminates before 
the period contemplated in the agreement by reason of the wreck 
or loss of the ship, and also in cases where such service terminates 
before such period as aforesaid by reason of his being left on shore 
at any place abroad under a certificate of his unfitness or inability 
to proceed on the voyage, granted as hereinafter [s. 205] men- 
tioned, such seaman shall be entitled to wages for the time of 
service prior to such termination as aforesaid, but not for any 

(1) 1H. & N. 266; 25 LJ. (Ex.) 329. 
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further period.” That implies, that, except in the cases men- 
tioned, the seaman, if he quits the service before the period stipu- 
lated for, shall be entitled to no wages. The enactments in ss. 182 
—185, no doubt resulted from the observations of Lord Stowell 
upon the subject of the then-existing mariners’ contract, in The 
Minerva. (i) 

[Byxes, J. The clearest and most satisfactory exposition of this 
subject and of the difference between the Admiralty and the com- 
mon law decisions that I am aware of, is to be found in Machlachlan 
on Shipping, pp. 198—200, where Lord Stowell’s judgments in 
the case last cited, and also in The Juliana (2), are observed upon.] 

The question of the entirety of. the contract incidentally arose 
in Robins y. Power (8): but, though the Court did not decide it, 
there was a strong expression of opinion by Cockburn, C.J., and 
Willes, J., that the contract for wages was entire. 

The jury have not found that the plaintiff was guilty of desertion, 
but that he was guilty of drunkenness and abusive language sub- 
versive of discipline, and that he was left at Sulina through his 
own negligence and misconduct. Such conduct as this works a 
forfeiture by the maritime law: Abbott on Shipping, 11th ed. 152. 
In the case of a mate, whose position on board imposes on him 
duties of a higher order than are expected from the common sea- 
man, drunkenness, neglect of duty, and disobedience, are certainly 
offences of a grave nature, fully sufficient to justify the forfeiture 
of his wages: per Lord Stowell, in Robinet v. The Exeter (4); per 
Dr. Lushington, in The Duchess of Kent. (5) 

[Byixs, J. If the conduct of the mate was such as to entitle 
the captain at once to discharge him, does that cause a forfeiture of 
by-gone wages ?] 

If this Court has jurisdiction to administer the maritime law, 
there are abundant authorities to shew that that result will follow: 
see The Lima (6); Robinet vy. The Exeter (7); The Blake (8); The 
Westmoreland (9) ; The Duchess of Kent (10); The Two Sisters (11) ; 


(1) 1 Hagg. Adm. 347, 352. (6) 3 Hage. Ad. 346. 
(2) 2 Dods. Ad. 504. (7) 2.C. Rob. Ad. 261. 
(3) 4:C. B.-GNLS.) 778; 27 Tow. (8) 1 W. Rob. Ad. 738. 
(Ce) PIG (9) 1 W. Rob. Ad. 216, 221, 222. 
(4) 2 C. Rob. Ad. 261, 263. (10) 1 W. Rob, Ad. 288. 


(5) 1 W. Rob. Ad. 288, 285.! (11) 2 W. Rob. Ad. 125, 137. 
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May 8. The following judgments were delivered :— 


Montacur Smiru, J. In this case I have to deliver a judgment 
in which my Brother Byles concurs. 

The question in this case is, whether the plaintiff is entitled to 
recover wages at the stipulated amount per month for the months 
during which he actually served, although he did not complete 
the whole term of his service, in consequence of his own negli- 
gence in being left behind at a foreign port. 

It is contended by the defendant, that the contract was for an 
entire service, terminating on the arrival of the ship “ home” at 
her final port of discharge; and that, the plaintiff having been 
left behind at Sulina through his own negligence, he cannot 

recover. - 
“*The contract is for a succession of voyages of indefinite dura- 
tion, although “not expected to exceed twelve months ;” and the 

wages fn the articles are thus provided for—“ Amount of wages 
per calendar month, 5/. 10s.,” the words “share or voyage” in the 
printed heading being struck through. ‘The defendant relies on 
the words, “in consideration of which services to be duly per- 
formed,” the master agrees to pay the wages, as controlling the 
whole contract, and creating a condition precedent to the right to 
recover any wages the due performance of the entire service con- 
tracted for. But we think that, upon articles in the present form, 
such a condition is not created; and that the monthly wages 
become vested and a debt at the end of each month of service, 
liable, it may be, to forfeiture under certain circumstances provided 
for by the Merchant Shipping Act, 1854. 

It is unnecessary to decide whether and in what events the 
monthly wages, though a debt, would be presently payable and 
recoverable by action as they became due, or would be payable 
only at the end of the period of service stipulated for; for, in 
this case, the action was not brought until the termination of the 
voyage. But the Merchant Shipping Act, 1854, assumes that 


(1) 1 Lush. 566, 
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there may be cases in which a right to sue for wages before the 
~ completion of a voyage would arise, because it enacts by s. 190 
“that no seaman who is engaged for a voyage or engagement 
which is to terminate in the United Kingdom shall be entitled to 
sue in any Court abroad for wages,” unless under certain circum- 
stances. Provision is thus made to protect ship-owners from being 
harassed by suits brought in foreign Courts. 

The Merchant Shipping Act contains regulations with regard to 
the contracts of seamen for wages, some of which are of a protec- 
tive, and others of a restrictive kind. Seamen are entitled to the 
benefit of the protective clauses, and must submit to the restric- 
tive clauses, whatever their contracts may be. But the act does 
not prevent masters and seamen making what contracts they 
please not inconsistent with these provisions. This contract is, no 
doubt, in the form sanctioned by the Board of Trade, and must be 
read with regard to the provisions of the Merchant Shipping Act. 
There is clearly nothing in the act which prevents contracts being 
entered into making the wages due monthly or at other fixed 
times during the voyage. On the contrary, many of the provi- 
sions of the act appear to be founded on the assumption that con- 
tracts may be and are so made: and the main question in this case 
is whether, on the true construction of these articles, the wages do 
become due at the end of each month. Sect. 94, and following 
sections, which provide what shall be done in the case of seamen 
dying during a voyage, assume that wages may be due before a 
voyage is complete. So also the 207th and following clauses, 
which make provision for the case of seamen being left behind on 
the voyage, and especially clause 209, are founded on this assump- 
tion. The clauses relating to forfeiture of wages for desertion and 
other misconduct appear also to assume that there may be a right 
to them before the end of the voyage. If the defendant’s con- 
struction of this and similar contracts is correct, no right to wages 
capable of forfeiture could in case of desertion ever arise. 

The decisions appear to us to support the construction we are 
disposed to put on this contract. In the leading case of Cutter 
v. Powell (1), the promissory note was for the payment of wages to 
the seaman ten days after the arrival of the ship at Liverpool, 

(1) 6 T. R. 320; 2 Smith’s L. C. 1. 
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“provided he proceeds, continues, and does his duty as second 
mate in the said ship from hence to the port of Liverpool.” 
These words constitute an express condition; and so the Court 
construed them, holding that the death of the mate before the 
arrival of the ship prevented any claim to wages from arising. The 
Court ordered the case to stand over, in order to ascertain if there 
was any usage on the subject; but, finding the practice to be 
variable, they held themselves bound by the express terms of the 
contract. And it is difficult to see, even if a contrary usage had 
prevailed, how it could have controlled the plain words of the 
express condition. In the cases of Hulle v. Heightman (1), Beale v. 
Thompson (2), Appleby v. Dods (3), and Jesse v. Roy (4), the agree- 
ments contained express provisions in still more explicit terms 
than in the articles in Cutter v. Powell (5), that the seamen should 
not be entitled to wages until the arrival of the ship; and the 
decisions proceeded upon these express conditions. In Appleby v. 
* Dolls (3); the voyage was from London “ for the ports of Madeira, 
any of the West India Islands, and to return to London,” at 
monthly wages; and there was this stipulation in the articles, 
6 that no seaman shall demand or be entitled to his w ages, or any 
part thereof, until the arrival of the ship at the port of discharge, 
and her cargo delivered.” The vessel took out and delivered cargo 
at different places in the West Indies, and was lost on her home- 
ward voyage. Lord Lyndhurst, in commenting upon this case in 
his judgment in Jesse v. Roy (6), says: “It was clear that, inde- 
pendently of any express stipulation, freight having been earned at 
the intermediate ports, the mariners would be entitled to their 
wages pro rata: and the question was whether they were entitled 
to their wages, notwithstanding that stipulation was contained in 
the articles.” And he adds: “Lord Ellenborough was of opinion 
that the language of the stipulation was so express and precise 
that it was impossible the plaintiff could maintain the action.” 
It may therefore be inferred, not only that the cases were decided 
against the seamen on these express stipulations, but that, in the 
absence of them, the decisions would have been the other way. 


(1) 2 East, 145, (4) 10. M. & RB. 316, 
(2) 4 East, 546. (5) 6 T. R. 320. 
(3) 8 East, 300. (6) 1C.M. & R. 316, 341. 
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The recent case of Taylor v. Laird (1) was relied on as an 
authority in favour of the plaintiff. There, it was part of the 
engagement of the plaintiff that he should*remain in charge of 
the vessel, which was to sail on a trading and exploring expedition 
to the Niger, during the whole voyage. The pay was to be “a 
fixed pay of 502. per month.” The plaintiff in the middle of the 
voyage refused to proceed: but the Court held that he was entitled 
to recover the monthly wages which accrued before his refusal. 
Pollock, C.B., in giving the judgment of the Court, says (2): “ There, 
‘per month,’ means ‘each month,’ or ‘monthly, and gives a cause 
of action as each month accrues, which, once vested, is not subse- 
quently lost or divested by the plaintiff’s desertion or abandon- 
ment of his contract. The words are plain; and no mercantile 
man could doubt what was meant. But, further, if this meaning 
is not given, the result would be, that, had the plaintiff died, or 
the voyage failed at the last moment, nothing would be payable 
by the defendant, because, according to his contention, the per- 
formance of the entire work contracted for was a condition prece- 
dent to the right to receive anything.” In the present articles, 
the same words occur as those relied on in the case just cited, 
“per calendar month;” and we put the same construction upon 
them as the Court of Exchequer did. 

If the defendant’s contention were to prevail, notwithstanding 


the seaman had faithfully served in the ship during the inter- 


mediate yoyages mentioned in the articles, yet if, being ashore at 
the last port at which the ship touched, he was unable to rejoin 
her from some negligence, however slight, or even from accident 
or mistake, he would be unable tu recover any part of his wages. 
Contracts may be so made; but they require plain words to shew 
that such a bargain was really intended : and we think the engage- 
ment to serve during the voyage was not a condition to the defend- 
ant’s whole agreement, so that the failure for one day to complete 
the service should deprive the plaintiff of the right to all wages. The 
words relied on by the defendant, “in consideration of which services 
to be duly performed,” refer to the agreement of the crew, not only 
to serve, but to be honest, faithful, and at all times diligent and 
obedient in their service; so that, if these words be read as a con- 
(1) 1H. & N. 266; 25 L, J. (Ex.) 329. (2) 1 H. & N. at p. 273. 
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dition, they would involve a loss of all wages for non-performance 
of small and trivial acts, which cannot, we think, have been the 
intention of the parties, construing the instrument according to the 
ordinary rules of construction applicable to agreements of this 
kind: see note to Pordage v. Cole. (1) So also it would follow, on 
the defendant’s construction of these words, not only that wages 
could not be recovered, but that provisions need not be supplied, 
in the event of any failure, however slight, in the performance of 
the service; for, the promise of the master to pay wages and to 
supply provisions is expressed to be upon the same consideration. 

It was not contended for the defendant that he could rely on 
any forfeiture under the 248rd section of the Merchant Shipping 
Act. But it was argued that, upon the findings of the jury, so 
much of the pleas was proved as to constitute a defence to the 
action, independently of the statute. We think, however, that 

he findings of the jury do not enable us to enter the verdict for 
the defendant on any of the pleas. 

The jury negatived desertion by the plaintiff, but found he was 

left at Sulina by his own negligence. It is consistent with this 

finding that the plaintiff remained behind without any disobedience 
of orders, and even without knowing that the ship was going to 
sail: and we think this finding is not sufficient to establish a 
defence, if the view we have taken of the contract is correct. 

The jury further found that the plaintiff, who was second mate 
of the ship, was guilty of drunkenness and of abusive language 
subversive of discipline. But they have not found to what extent 
and degree this misconduct prevailed, nor whether it was habitual 
or such as to endanger the safety or discipline of the ship: and, 
comparing these express findings with the averments in the pleas, 
we think they are insufficient to support either of the pleas. They 
do not amount to a sufficient justification for discharging the 
plaintiff from the service; and he was not in fact discharged ; but, 
on the contrary, his services were rendered and accepted up to the 
time of his being left behind at Sulina: nor, under these circum- 
stances, was there in our opinion a forfeiture of the wages, within 
the decisions founded on the general maritime law, independently 
of the statute. 

(1) 1 Wms. Saund. 320 a, n. (4). 
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We think, therefore, that the verdict found for the plaintiff 
should stand, and that this rule should be discharged. 


Brett, J. Ihave the misfortune to differ from the rest of the 
Court in this case. I therefore proceed to deliver the opinion at 
which I have after much consideration arrived. 

The plaintiff, a seaman, sued the defendant, a ship-owner, in a 
common count for wages earned, and in a special count for-an im- 
proper dismissal. ‘To the first count the defendant pleaded never 
indebted,. payment, set-off, and two special pleas setting out the con- 
tract contained in ship’s articles, and stating in the first that, during 
the voyage the plaintiff did quit, abandon, and desert the ship, 
with intent not to return to the same; and in the second, that the 
plaintiff was insubordinate and insolent, and did thereby endanger 
the order and subordination of the crew and the safety of the ship, 
and did quit the ship without leave, and did desert with intent 
not to return. To the second count the defendant pleaded not 
guilty. 

It appeared in evidence that the plaintiff shipped as mate on 
board the defendant’s ship The Sea Skimmer, under articles signed 
on the 2nd of January, 1866. By the articles, which were in the 
form sanctioned by the Board of Trade for foreign-going British 
ships, “ the several persons whose names were thereto subscribed 
did thereby agree to serve on board the said ship on a voyage from 
Shields to Alexandria, and, if required, to any port or ports in the 
Mediterranean, Black Sea, Danube, Sea of Azoff, France, Spain, 
Portugal, South or Central America, West Indies, United States, 
British North America, or Baltic, and home to her final port of 
discharge in the United Kingdom or continent of Europe. Liberty 
to call for orders. Voyage not expected to exceed twelve months.” 
“ And the said crew agreed to conduct themselves, &c., and to be 
at all times diligent, &c. And, in consideration of which services to 
be duly performed, the master thereby agreed to pay the said crew, 
as wages, the sums against their names,” &c. In these articles the 
plaintiff's name was inserted, to serve in the capacity of mate ; and 
his wages were inserted as 5/. 10s. in the column headed “ Amount 
of wages per calendar month ;” 27. 15s. being entered in the column 
headed “ Amount of monthly allotment.” 
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The ship sailed from Shields on the 6th of January, 1866, and _1se9 
went to Alexandria and Sulina. Whilst the ship was at Sulina, 
there was evidence that the plaintiff was drunken and insolent, 
On the day on which the ship sailed from Sulina the plaintiff was 
ashore, and was left behind. There was evidence that he arrived 
on the quay, with intent to embark, after the ship had sailed, and 
before she was out of sight; and that he followed the ship to 
Constantinople. The ship, however, came to England without the 
plaintiff, and delivered her homeward cargo. 

The jury found that the plaintiff had been guilty of drunkenness 
and abusive language subversive of discipline, and that he was not 
left behind by the wilful misconduct or negligence of the captain, 
but through his own negligence and misconduct. They declined 
to find, and did not find, that he had been guilty of desertion. 
The learned judge who tried the cause directed a verdict to be 

gentered for the defendant on the second count, and for the plaintiff 
ou the first count for the balance of wages due to the time of the 
sailing of the ‘ship from Sulina; but gave leave to the defendant 
_4o move. to enter a nonsuit or a verdict for the defendant. 

Upon the argument on a rule obtained accordingly, it was con- 
tended on behalf of the plaintiff that he was entitled to keep the 
verdict, because the special pleas were not proved, and because, 


Beurron 
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according to the construction of the articles, wages were earned 
and due at the end of each month. It was contended on behalf of 
the defendant, that, even assuming the plaintiff's construction of 
the contract to be correct, there was a forfeiture of all wages; and 
that the plaintiff's construction was not correct, but that the con- 
tract was an entire contract, under which the plaintiff could not, 
even though there was no forfeiture, recover any wages until the 
end of the voyage, and unless he could shew either that he had 
performed the stipulated services more or less efficiently during 
the whole voyage, or was ready and willing to perform them, and 
only prevented by certain recognized fatalities ; whereas the plaintiff 
had in fact rendered it impossible that he should perform any 
further services, by his own default and misconduct. 

The question thus raised upon articles drawn up ina form recog- 
nized by the Board of Trade, and in general use in hundreds of 
voyages, is evidently of great importance. If the plaintiff be cor- 
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rect, it seems that seamen, under the temptations of foreign ports, 
or from mere recklessness, if only they stop short of absolute deser- 
tion, may be guilty of any amount of negligence or misconduct— 
even of such as may oblige the captain to employ further hands or 
to sail with a deficient crew—and yet may recover all or the 
greater part of by-gone wages; leaving the ship-owner to a barren 
cross-action for damages. If the defendant be correct, seamen 
may by improper conduct of short duration practically lose the 
wages of months of previous faithful service. Setting aside these 
opposite hardships, the only safe and proper rule of decision, as it 
seems to me, is, to endeavour to construe the articles according 
to law. Those articles, being drawn up on a printed form 
sanctioned by the Board of Trade, and referring to the Merchant 
Shipping Act, 1854 (17 & 18 Vict. c. 104), which is an act evi- 
dently intended to be applied generally to the ordinary contracts 
between ship-owners and seamen, should, according to the lan- 
guage of Lord Ellenborough in Beale v. Thompson (1), be construed, 
I think, with reference to the statute; by which I understand 
the learned judge to mean that, where there is no inconsistency 
between the stipulations of the articles and the provisions in the 
statute with regard to the terms of hiring, and the respective rights 
and duties of seamen and owners under the hiring, the provisions 
of the statute may be considered as incorporated into the agree- 
ment set forth in the articles. If that be so, the articles in this 
case set forth a voyage out and home to a final port of discharge, 
and contain a promise by the crew to be at all times, @e. at all 
times during that voyage, diligent in their respective duties ; 2n con- 
sideration of which services to be duly performed the master agrees 
to pay to the said crew, as wages, the sums against their names, 2.e. 
in this case 5/. 10s. per calendar month. But by s. 187 of the 
statute the master or owner shall pay to every seaman, in the case 
of all ships other than home-trade ships, his wages within three 
days after the cargo has been delivered, or within five days after the 
seaman’s descharge, whichever first happens. And bys. 190 no sea- 
man who is engaged for a voyage or engagement which is to ter- 
minate in the United Kingdom, shall be entitled to sue in any 
court abroad. By ss. 170 to 175 inclusive, it seems to be clearly 
(1) 4 East, 546. 
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implied that the discharge mentioned in s. 187 is a discharge after 
the completion of the voyage, and in the United Kingdom. And 
s. 185, by expressly saving to the seaman wages for the time of 
service prior to the terminations of service therein mentioned, 
which are by reason of the wreck or loss of the ship, and also by 
reason of being left on shore at any place abroad under a certifi- 
cate of unfitness or inability to proceed on the voyage, seems to 
afford a strong inference that, in other cases of termination of ser- 
vice before the completion of the voyage, there would, in the 
absence of express stipulation, be no such saving of by-gone wages. 
By s. 183, the old condition that the right to wages shall be de- 
pendent on the earning of freight, is abrogated: but, if there was 
and is a further condition in the agreement that the right to wages 
depends on the performance of, or on readiness and willingness to 
perform, the stipulated services throughout the voyage, such con- 
Aition is left untouched, by reason of the words, “subject to all 
other rules of law and conditions applicable to the case.” Sect. 167 
speaks, no doubt, of one month’s wages being earned. It seems, 
-however,- pointed to a recovery of a sum as if a were wages duly 
earned ; it is to be applied to a time even before the sailing of the 
ship. Sect. 186 applies to the case of a seaman coming home in 
the ship, who may therefore have substantially fulfilled the service, 
or who in consequence of his misconduct has been prevented from 
fulfilling it by authority of the master. Sect. 209 is applicable to 
the case previously indicated in s. 185, viz. the case of a seaman 
left abroad under certificate of sickness or inability. Sect. 194 
refers to the right to by-gone wages, in case of the death of a sea- 
man during the voyage. Sect. 243 does not deal with rights under 
the contract, but gives a summary punishment for offences, ie. 
power to a magistrate to inflict forfeiture of rights earned under 
contract. It is applicable to a contract in which by express terms 
wages may be earned and due at different stages or different 
periods of a voyage. Inasmuch as it gives power to override a 
contract, it gives no assistance as to the construction of a contract. 
Sect. 253 contemplates the case of desertion, but a subsequent re- 
turn, by force or otherwise, to the ship and to duty. 
Having thus considered the terms of the articles, and the dif- 
ferent provisions of the statute, which are to be read with the 
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articles, it is necessary to consider what is the exact question to be 
solved. 

Inasmuch as the jury declined to find that the plaintiff deserted, 
it is clear that neither of the special pleas to the first count was 
wholly proved: and it seems to me that nothing was proved which 
would involve a forfeiture of by-gone wages, if such were earned or 
due. But, as pointed out by Lord Tenterden in Abbott on Ship- 
ping, Part V. ch. 3 (11 ed. p. 498), wages are sometimes lost and 
sometimes forfeited ; by the first of which I understand, are some- 
times not due, though there has been no misconduct amounting to 
a cause of forfeiture if they had been due. 

The question in this case, therefore, seems to be whether, ac- 
cording to the terms of these articles, interpreted in accordance 
with the statute 17 & 18 Vict. c. 104, the plaintiff can recover 
wages for the earlier months of the voyage when he did serve on 
board the ship, after having by his own misconduct and consequent 
absence from the ship during the remainder of the voyage, rendered 
it impossible that he should perform any services, whether more or 
less efficient, for the remainder of the voyage. 

In the great case of Cutter v. Powell (1), such a seaman’s con- 
tract for a voyage was held to be an entire contract, so that the 
seaman could not recover upon a quantum meruit for part service, 
but must prove that he had wholly fulfilled the contract on his 
part, before he could recover the wages stipulated in the contract. 
In Hulle v. Heightman (2), the voyage was from Altona to London 
and back. The agreement, no doubt, contained a specific clause 
that no wages should be due until the ship was back. The Court 
of Queen’s Bench held that the plaintiff could not recover wages 
calculated to London, without shewing that he was ready and 
willing to serve back to Altona. In Beale v. Thompson (3), it was 
specially pointed out that the plaintiff's right must depend, not 
only upon the earning of freight, but also upon the performance by 
him of the service he had agreed to perform. And the assumption 
throughout that case is, that, unless the proof was equivalent to 
proof of a performance or readiness and willingness to perform the 
whole service, the plaintiff could not recover. In Appleby v. 

(1) 6 T. R320 92 Smith’s' L. C.1, (2) 2 East, 145. 
(3) 4 East, 546. 
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Dos (1), the same doctrine is fully maintained: and in Jesse v. 


Roy (2) Lord Lyndhurst seems even more strongly to enforce the - 


same conclusion. It should here be remarked that Lord Lynd- 
hurst also points out how impossible it is to derive assistance from 
the decisions in the Court of Admiralty, where these questions have 
constantly been treated as if there was no written contract in 

existence. 
It is true that, in all the cases thus quoted, there were in the 
articles of agreement themselyes express stipulations that the 
wages should not be due until the arrival of the ship at her home 
port, and that the seamen should not sue for wages whilst abroad ; 
and that such stipulations were relied upon in order to determine 
what or how much services were to be performed as consideration 
for the wages to be paid. And it is true that, in the present 
articles themselves, these express stipulations are wanting. Lut, 
ain Jesse y. Loy (3), Lord Lyndhurst says that the articles are 
afopted from the act then in force (4); and “it is therefore,” he 
says, “reasonable to conclude that the parties intended them to 
“Near the’same construction as that which has been put upon the 
form given by the statute.” This, and the language of Lord Ellen- 
borough in Beale y. Thompson (5), above referred to, seems to me 
to be authority to shew that, in the present case, the articles 
<hould be read in concurrence with ss. 187 and 190 of the statute, 
as if those sections were in the articles; and, if so, the present 
contract is equivalent to the articles on which the cited cases 
were determined, and should therefore be decided in the same way. 
It follows that, in my opinion, the plaintiff ought not to succeed, 
because by his own misconduct he failed to perform in any way, 
and made it impossible that he could perform in any way, the ser- 
vices which he had stipulated to perform for the whole voyage, and 
the performance of which, according to the cases above cited, was 
by the articles to be the consideration for the payment of wages, 
which were to be wages for a voyage out and home, calculated at 
5l. 10s. per month. ‘The judgment, therefore, in my opinion, 
should be that the rule to enter a nonsuit or a verdict for the 

(1) 8 East, 300, (4) 87 Geo, 3, ¢. 73. 


(2) 10. M. &R. 316. (5) 4 East, 545. 
(3) 10. M. & R, 816, 387, 
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1s¢9 defendant should be made absolute. The majority of the Court, 
Berton however, entertaining a different opinion, the rule will be -dis- 
THOMPROW, charged. . a 
The case of Laylor vy. Laird (1) is not, in my opinion, an autho- 
rity against the view I have expressed ; because, in that case, there 
are no such stipulations as are contained in the cases I have cited, 
or in ss. 187 and 190 of the Merchant Shipping Act, 1854, which, 
in my opinion, are to be read as if they were inserted in the present 
articles. 
Rule discharged. 
Attorney for plaintiff: John Rae. 
Attorney for defendant: J. W. Hickin. 


May 8. In rE W. 8. POOLE. 


Attorney—Condition of restoring to the Roll, where struck of for Misappropria- 
tion of Moneys of a Client. 


Where an attorney has been struck off the roll for a fraudulent misappropria- 
tion of moneys of a client intrusted to him for investment, it is a condition pre- 
cedent to his being restored that he should have made full restitution, or, at least, 
all the restitution in his power. 


THIS was an application to restore an attorney to the roll. 

In the year 1863, complaint was made that W. 8. Poole, an 
attorney, had been guilty of fraudulently misappropriating moneys 
intrusted to him by a client for investment. On cause being 
shewn, the matter was referred to one of the masters, who investi- 
gated the matter; and upon his report W.S. Poole was struck off 
the roll. 

A bill in Chancery was afterwards filed against his partners for 
an account of the moneys so intrusted to the firm (through a mem- 
ber of it) and misapplied; and in the result a decree was pro- 
nounced against them at the suit of the client, for 20002. W. 9S. 
Poole became bankrupt, and it did not appear that his estate paid 
any dividend. ‘The other members of the firm compromised the 
client’s claim under the decree for 15002. 


(1) 1H. & N, 266; 25 LJ. (Ex. 329, 
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W.S. Poole being coroner for the county of Warwick at the 
time, an application was made to Lord Westbury, the then Chan- 
cellor, to remove him from that-office: but his Lordship dismissed 
the application. 

Shortly after his removal from the roll, W. S. Poole was engaged 
as managing-clerk to attorneys of great respectability in Warwick- 
shire, where he still remained. He also continued to be coroner 
for the county: and his income arising from both these sources 
was said to be 2501. a year. 


May 8. F.M. White moved that W.S. Poole might be restored 
to the roll, upon affidavits which disclosed some facts which were 
alleged to have recently come to his knowledge, which, if brought 
forward at the time, might possibly have somewhat mitigated the 
severity of the report and the decision upon it; and also upon 
numerous affidavits by clergymen, magistrates, attorneys, and 

“others, all of whom spoke of his conduct since the transactions in 
question as having been most exemplary. 

[Witts, J. We must assume the report of the master to be 
“true, and cannot hear anything now to impeach it. | 


The applicant does not seek to impeach the report: he merely 
suggests matters of palliation or excuse which he had not an oppor- 
tunity of fully urging before the master or the Court upon the 
former occasion. 

[Wittes, J. Unless he has confessed, expressed contrition, 
and made satisfaction, he is not in a condition to ask for absolu- 
tion. | 

Garth, Q.C., and Murray, shewed cause in the first instance, on 
behalf of the Incorporated Law Society. They contended that,— 
considering the nature of the charge proved against the applicant, 
viz, the fraudulent appropriation of moneys of a client,—he ought 
not, in the interests of the public, to be replaced in a position in 
which he might be enabled again to commit the same offence ; 
and that, unless it was shewn, at the very least, that the applicant 
had done all in his power to make reparation for his misconduct, 
the Court ought not to restore him to the roll; and that the 
affidavits did not shew that he had done even this. They referred 
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to In re Oldknow, In re Pyke (1); In re Robins (2); In re Chandler, 
and Anonymous. (3) 

F. M. White, in support of the application. The client’s claim 
has been compromised, during the proceedings ‘in Chancery, by 
the firm of which the applicant was a member, and it appears that 
the conduct of the applicant since the transaction has been 
exemplary. 


Wites, J. I regret that, after full consideration of all the 
circumstances of this case, I find it impossible to accede to this 
application. It appears that in 1863, complaint was made to the 
Court that the applicant, an attorney of the Court, had been guilty 
of a fraudulent appropriation of moneys of a client to a large 
amount. The matter was referred to one of the masters, and the 
applicant had ample opportunity to attend before the master to 
explain or excuse his conduct. A report was made to the Court 
by the master, that the applicant had been guilty of the fraudulent 
conduct charged against him. It then became the duty of the 
Court to consider whether the justice of the case would be satisfied 
by suspending him from practice, or whether he should not be 
struck off the roll,—the extreme course usually adopted by this 
Court in cases where grave misconduct is made out. In the result, 
acting upon the precedent of Wright’s Case (4), the Court came to 
the conclusion that he should be struck off the roll absolutely. 
We are now called upon, after a lapse of six years, to restore him 
to the roll of attorneys; and we are called upon to do so on the 
ground that since he was so struck off he has by his assiduity and 
good conduct earned and retained the high character spoken of in 
the numerous testimonials which have been produced before us. 
Without adverting to the loose way in which testimonials are 
commonly given, I must observe that, assuming the testimonials 
in this case to have been truly and honestly given, the fact they 
speak to is the only one which has been made out in the applicant’s 
favour. There are, it is true, suggestions in the affidavits of cir- 
cumstances which are said to have newly come to his knowledge 
which ought to weigh with the Court on his behalf. Far be it 


(1) 6B. & 8. 7038; 34 L. J. (QB) 121, 220. (2) 84 L. J. (QB) 121. 
(3) 17 Beay. 475, (4). 12 ©. B. (N. S.) 705. 
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from us to desire to shut out any matter that might operate fayour- 


ably to him which has newly come to his knowledge. But, with j 


respect to one of these, it is to be observed that it is contained in 
an affidavit which was made in the year 1865; and that this appli- 
cation is delayed until after the deponent’s death. As to the 
others, one of them depends upon a statement of something heard 
from the applicant’s brother and not brought forward until after 
his death; and the other has reference to a person who has since 
become a lunatic. We are thus called upon to review the former 
decision of the Court upon grounds the most unsatisfactory. Being 
so called upon, what course are we to pursue? If the character of 
the applicant be such as is represented, what ought his conduct to 
have been? A man who comes to ask to have his offence condoned, 
should manifest his contrition and make reparation, or at least 
shew that he is earnestly and sincerely desirous to do his best to- 
wards that purpose. Has he made any reparation? A bill was 
filed by the client against his two partners, and they were com- 
pelled’ to consent to a decree against them for 20002, part of the 
sum of which the client had been defrauded ; which sum the client 
“ultimately agreed to reduce to 15002. The applicant had become 
bankrupt. It does not appear that any dividend was received from 
his estate. And he does not now state that he has made any 
endeavours by prudence and economy to scrape together something 
towards paying off the claim of the man he has injured; though 
his position as managing-clerk to an attorney and as coroner for 
the county, with an income, as we are informed, of 2500. a year, does 
not shew a state of entire inability to make some restitution. 

Upon the whole, looking at the power vested in this Court of 
admitting to the responsible position of attorneys and officers of 
the Court persons who thus have the sanction of the Court for 
saying that, prima facie at least, they are worthy to stand in the 
ranks of an honourable profession, to whose members ignorant 
people are frequently obliged to resort for assistance in the conduct 
and management of their affairs; and in whom they are in the habit 
of reposing unbounded confidence; and looking to the fact that in 
restoring this person to the roll we should be sanctioning the con- 
clusion that he is in our judgment a fit and proper person to be so 
trusted; I think we ought not to do so, except upon some solid 
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and substantial grounds. And I further think it ought to be made 
a condition precedent to the restoration of the applicant to his 
former position that he should have made full restitution if of 
ability, or at least that he should have shewn that he has made 
the best efforts in his power to do so. ‘To require less would be a 
perversion of our duty, and would in effect be offering a premium to 
evil-doers, to the discouragement of those who toil honourably and 
faithfully in their profession. I am by no means prepared to say 
that, in this case, even if the condition I have suggested had 
been duly performed, I should have been prepared to yield to the 
application. 


Monracur Smirn, J. I entirely concur with my Brother Willes 
in the grounds upon which he has stated that the discretion of the 
Court ought to be exercised in cases of this sort. 


Brert, J., concurred. 
Rule discharged. 


Attorneys for applicant: Rickards & Walker. 


HEILBUT anv Oruers v. NEVILL. 
Bankruptey—P artnership—Misjoinder of Plaintiffs. 

A. and B. were partners, and B. fraudulently indorsed certain bills of exchange 
belonging to the partnership to C. in payment of a private debt, C. being aware of 
the fraud. B. having become bankrupt, his assignees disaffirmed the transaction 
as a fraudulent preference, and joined with A. in an action against C. :— 

Held, that B.’s assignees represented the partnership, as well as the personal, ere- 
ditors of B., and were entitled to disaffirm B.’s act, though dealing only with part- 
nership property ; and that they could rightly join with A, in the action. 


DECLARATION by Heilbut and Rocca (as assignees of Spill, a 
bankrupt), & Briggs against the defendant, for the conversion of 
the goods of Spill & Briggs, and for money received to the use of 
Spill & Briggs. In other counts, the property was laid in the 
three plaintiffs, and the money alleged to have been received to 
their use. There was also a count on accounts stated with the 
plaintiffs, Pleas: Not guilty, not possessed, and never indebted, 
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The cause was tried before Montague Smith, J., at the sittings 1869 
in Middlesex, after last Michaelmas Term, when it appeared that tee ae 
Spill & Briggs were partners, and in December, 1866, Spill being in My 
difficulties, and indebted amongst others to the defendant Nevill, aida 
indorsed to him in payment of his private debt, and in fraud of the 
partnership, certain bills of exchange belonging and payable to the 
partnership amounting to 3141. 5s, 4d., the defendant being aware at 
the time that Spill had no right to do so. Judgments were shortly 
afterward obtained against Spill by other creditors, and he was 
arrested in March, 1867, and taken to Whitecross Street Prison, 
where he remained till the 18th of April, when he was declared 
bankrupt by the visiting registrar under the provisions of the 
Bankruptcy Act, 1861, s. 101. Two of the plaintiffs, Heilbut & 

Rocca, were appointed assignees of Spill, and having elected to 
disaffirm the transaction between Spill and the defendant as a 
fraudulent preference, they brought this action in conjunction with 

* Spill’s former partner, Briggs, to recover back the amount of the 
bills. Upon these facts the plaintiffs were nonsuited, leave being 
given to them to move to enter the verdict for 314. 5s. 4d.; the 

“defendant admitting that the payment to him amounted to a 
fraudulent preference ; the Court to have power to draw inferences 
of fact, and all the powers of amendment of a judge at Nisi Prius. 
A rule having been obtained accordingly to enter the verdict for 
the plaintiffs for 3140. 5s. 4d., 


Keane, Q.C., and Barnard shewed cause. ‘The title of Spill’s 
assignees relates back only to March, 1867, the date of his commit- 
ment, such being the express provision of the Bankruptcy Act, 
1861 (24 & 25 Vict. c. 134), s. 108. At that date no one could 
have sued the defendant for the conversion of these goods. Briggs 
could not have sued alone, because the property converted was 
partnership property, nor could he have sued with Spill, because 
Spill would have been estopped from disaffirming his own act, 
The bankruptcy of Spill cannot have given Briggs any fresh rights: 
Jones vy. Yates.(1) Briggs might, perhaps, have been entitled to 
bring an action in the nature of an action for conspiracy against 
Spill and the defendant for their fraud, but the damages to be 


(1) 9 B, & ©, 532, 
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recovered in that action would have been only the actual damages 


Heuser sustained by him, depending on the state of the partnership ac- 


On 
NEVILL. 


counts. 

It is true that the assignees of Spill might have disaffirmed the 
transaction between Spill and the defendant as a fraudulent pre- 
ference, if the bills had been part of Spill’s private estate ; or the 
assignees of the partnership might have disaffirmed it, if the part- 
nership property had been used to pay one partnership creditor ; 
but it has never been decided that the assignees of Spill’s private 
estate can interfere with any disposition of the partnership property 
as a fraudulent preference. Even, however, if the assignees of Spill 
are entitled to his interest in these bills they have a wholly different 
right of action in respect of them from that which Briggs has in 
respect of his interest in the goods, and they cannot join their 
rights with his so as to bring trover for the whole bills. In 
Thomason v. Frere (1), the title of the assignees related back to a 
period prior to the fraudulent transfer of the bill of exchange; the 
title to the bill was therefore in the assignees and the solvent 
partner at the time it was received by the defendant, and they 
could, therefore, join to recover it back. That is the very ground 
of the decision, and shews that the present plaintiffs are not en- 
titled to succeed. 

Butt, Q.C. (Archibald with him), in support of the rule. If 
the only right existing in Briggs was that of bringing an action 
for conspiracy, he might not be able to join that right to the rights 
of Spill’s assignees; but in fact, the fraudulent act of Spill, 
being done with the knowledge of the defendant, could not affect 
Briggs’ interest in the bills though it was sufficient to pass Spill’s 
interest, and though Briggs would have been prevented from 
bringing an action against the defendant, because a man cannot 
sue a tenant in common to recover the common property. 

[Wir1es, J. It may be doubted whether even Spill’s property 
passed, because by the law merchant a bill belonging to two can 
only be endorsed by authority of the two, and, if one indorse it for 
himself alone, it is only an authority to the person to whom he en- 
dorses it to receive the amount due to him.] 

That is a further regson why the plaintiffs may succced, but in- 

(1) 10 East, 418, 
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dependently of that, when the assignees have elected to disaffirm 
Spills act as a fraudulent preference, it becomes void as against 
them from the very commencement, and has no effect in respect 
of Spill’s interest, any more than it otherwise had in respect of 
that of Briggs. The defendant, therefore, has acquired no interest 
in the bills; but Briggs and Spill’s assignees are tenants in common, 
and as such are entitled to bring a joint action to reccver them 
from the defendant who bas no title to them. The assignees of 
Spill’s private estate are entitled to disaflirm the act, because any 
misappropriation of the partnership property is an injury to the 
private creditors. ‘The authorities, too, are in favour of the plain- 
tiffs. In Jones vy. Yates (1) it is said that the assignees could not 
join with the solvent partner to sue in such a case as the present, 
unless the bankrupt’s act amounted to a fraudulent preference, 
implying that in that case they could. Thomason v. Frere (2), 
shews that where the assignment by a bankrupt is invalid his 
"assignees can join with the solvent partner in suing, and here the 
assignment, being by way of fraudulent preference and disafiirmed 
by the assignees, was invalid. Burt vy. Moulé (8), is to the same 
“effect. 


Wittts, J. This case raises a question of considerable nicety 
with respect to the rights of the assignees of a bankrupt partner 
and the solvent partner to join in an action for the recovery of 
partnership property. In the circumstances of the present case the 
question is rather one as to joinder of parties than as to the sub- 
stantive rights of the plaintiffs. It appears that Briggs & Spill were 
in partnership, and that Spill owed the defendant Nevill a personal 
debt. The firm possessed at the time a quantity of bills payable 
to them, and to apply those bills to private purposes was a frand on 
the firm. Spill, however, did profess to indorse those bills to the 
defendant in payment of his private debt, in the form in which they 
would haye been indorsed if he had indorsed them for the firm, 
and the defendant took them, knowing that the transaction was 
a fraud upon the firm. The effect of this transaction, therefore, 
would have been, if Spill had not subsequently become bankrupt, 
that one partner had paid his debt with property belonging to both. 


(1) 9B. & ©. 532. (2) 10 East, 418. (3) 1C. & M. 525. 
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That: being the case, if the partners had brought a joint action to 
recover the bills, a difficulty would have arisen, because Spill would 
have been estopped by his own act from saying he had not autho- 
rity to indorse the bills. Whether there would have been an 
answer to a separate action by Briggs it is not necessary now to say. 
There is no doubt that Briggs could have maintained some action 
or suit, by which to reimburse himself for his loss in respect of the 
fraud practised upon him by Spill and the defendant, but there 
would have been the difficulty I have mentioned in the way of any 
joint action by Briggs & Spill. The same difficulty would have 
existed in full force in respect of an action brought by Briggs and 
the assignees of Spill after Spill’s bankruptcy if nothing else had 
appeared, since the assignees have no better title than the bankrupt ; 
and unless it can be shewn that a case of fraudulent preference 
constitutes an exception, the plaintiffs cannot recover. That makes 
it necessary to consider the exact nature of the difficulty in the 
way of a joint action by Briggs & Spill. That difficulty appears 
to arise from the rule, that two persons cannot maintain an action 
where there is a good ground of defence against one of them. It 
seems in this case rather to arise from the law of estoppel than from 
the fact that any property in the bills had passed to the defendant, 
for the indorsements must be taken not to have professed to pass any- 
thing beyond Spill’s interest, since the defendant knew the circum- 
stances under which they were made, and therefore, according to 
Johnson v. Kennion (1), they would not amount to a transfer even 
of the bills, because by the law merchant an indorsement must be 
of the whole of a bill. I should be inclined, if it were necessary, to 
decide in the plaintiffs’ favour on that ground; but even if it is 
looked upon as if it were a transfer of goods instead of bills, and put 
upon the ground which Mr, Butt has principally argued, the diffi- 
culty would still arise from Spill having transferred his interest 
in the chattels, and Briggs being unable to sue as tenant in com- 
mon, for no one would suppose that Spill could transfer more than 
his own interest. What, then, is the effect of Spill’s bankruptcy ? 
It is that the assignees have become entitled to Spill’s property, and 
are bound to distribute it. They would be entitled to Spill’s part- 
nership property, if any, and would be trustees of his partnership 
(1) 2 Wils. 262, 
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creditors as well as of his private creditors, since the property would 
have to be distributed amongst them all, only in different orders, 
and it is a disadvantage to the assignees, as representing both 
classes of creditors, to be deprived of any part of Spill’s share in 
the partnership property. I apprehend, therefore, that the law of 
fraudulent preference does apply to the present case. The law of 
fraudulent preference is quite distinct from any relation back of 
the assignees’ title. It entitles them to say where the bankrupt 
has made an assignment of any of his property to one of his ere- 
ditors, as was done in the present case, that the transaction as 
against them shall be void. Applying that rule here, Spill’s 
assignees may say, and they have said, that the handing over of 
the bills to the defendant shall be void, ie., shall be considered as 
if it had never taken place, the effect of which is to defeat the 
estoppel. In respect of passing the property, likewise, the election 
of the assignees has made the transaction null. The result is, that 
Spill’s assignees are not joined in this action to enforce a right 
which was possessed, by Spill before his bankruptcy, but in respect 
ef a right of property which is subject to no difficulty, and which 
is founded on the law of fraudulent preference. Mr. eane’s ob- 
jection that Spill’s assignees and Briggs were suing in respect of 
different rights was certainly ingenious. In truth, they are really 
suing in respect of one right, viz., that of property, though the 
difficulties in their way are got rid of by different means. Apart, 
therefore, from authorities which are, I think, however, in accord- 
ance with our decision, I have come to the conclusion that the rule 
ought to be made absolute. 


MonTAGuE Smitu, J. J am of the same opinion. No doubt, 
on the merits, the plaintiffs ought to succeed, and I am glad we 
are able to sustain this action. I have been much assisted by Mr. 
Butt’s argument, and am satisfied that the plaintiffs have such a 
property in the bills as gives them a joint right of action. The 
transfer at the time was a fraud both on Briggs and on the cre- 
ditors of Spill; on the latter:because it amounted to a fraudulent pre- 
ference. It is plain, however, that the defendant could have held 
the bills if he had not been a party to the fraud; but, as he knew 
the nature of the transaction at the time he took them, he would 


359 


1&69 
Tarwrer 
v. 
NEVILE. 


60 


1°69 
Hpritaur 
v. 
NEVILL. 


COURT OF COMMON PLEAS. fase, 


have no title in equity as against Briggs, although before Spill’s 
bankruptcy Briggs could have brought no action such as this founded 
on his property in the bills, either in his own name or by joining 
Spill. He would, perhaps, have been able to maintain an action 
of a different nature founded on conspiracy and fraud. ‘That being 
the state of things up to the time of Spill’s bankruptcy, the assignees 
acting for the creditors were entitled after the bankruptcy to take 
advantage of the fraud against them, which was such at the time 
of the transaction, and treat the indorsement as utterly void. The 
assignees have done so, and therefore are entitled to Spill’s interest 
in the bills as representing the creditors, and are tenants in common 
with Briggs, and, as such, they may with him bring trover to 
recover the bills, the property in which has not passed to the 
defendant as against either of them, on account of the fraud as 
already stated. 


Brert, J. The plaintiffs claim in this case as being entitled to 
the bills as partnership property, which they say has been wrong- 
fully converted. The defendant says he is indorsee of the bills, 
but I think he must be taken at the time of action brought never 
to have been indorsee as against either of the plaintiffs. He was 
not so as against Briggs, because the bills being partnership pro- 
perty they could not be indorsed except by both partners, or by one 
haying the authority of the others, or acting under circumstances 
which would entitle the defendant to say that that one had been 
held out as having such authority. The defendant, however, knew 
that Spill had no authority from Briggs when he made the indorse- 
ment. I think, for the same reason, there was no valid indorsement 
as against Spill, but he, however, would have been estopped from 
saying so in any action which he brought against the defendant ; 
and if that were all, I think his assignees would be estopped also. 
But the transaction amounted also to a fraudulent preference, and 
his assignees had a right to disaflirm it, and to say that it was 
void as against them. They have a right, therefore, as well as 
Driggs, to say that there has neyer been any valid indorsement. 
think it is quite right to take notice that they were trustees for 
the partnership creditors as well as for Spill’s private creditors, for 
the partnership creditors are also ereditors of the private estate. 
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I have a strong opinion that the result would be the same if it had 
not been bills, but goods or money, which Spill had given to the 
defendant. It is sufficient here, however, to say that there was no 
valid indorsement as against either of the plaintiffs, and that the 
bills, therefore, remain their property. 

Rule absolute. 


Attorneys for plaintiffs: Venning, Robins, & Venning. 
Attorney for defendant: J. Godwin. 


WAYGOOD anp Anoruer, Petitioners; JAMES, Resroxpest. 
Taunton Erection Pwririon. 
Parliament—Lliction Petition—Lffect of the Decision of a Judge aé an Election 
ges - Trial—81 & 82 Vict. c. 125. 


“Where an election petition claims the seat for one of the defeated candidates, 
and the judge on the trial of the petition decides that such candidate was duly 
lected, the judge’s dccision is final, and a petition against the return of such can- 
“ didate cannot subsequently be presented under the provisions of 31 & 82 Vict. 
CelZos 


THis was a rule obtained by the respondent to take an election 
petition off the file of the Court. It appeared from the affidavits 
that the election for the borough of ‘launton took place on the 
18th of November, 1868, when there were three candidates, Cox, 
Barclay, and James. The returning officer returned Cox and Bar- 
clay as duly elected, and a petition was thereupon presented by 
two voters against the return of Cox, and claiming the seat for 
James. Before the trial Cox gave notice to the petitioners that 
he intended to object to James’s return on the ground of bribery 
and treating. At the trial the counsel for Cox called no witnesses, 
but he cross-examined the petitioners’ witnesses with a view to 
prove bribery and treating by James’s agents, and contended in 
lis speech that such bribery and treating had been proved. The 
judge decided that Cox had been guilty of bribery by his agents, 
and that James had not been guilty of bribery or treating, and 
after a scrutiny he further decided on the 5th of March, 1869, that 
James had been duly elected, and he certified the same to the 
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speaker, On the 9th of March the clerk of the Crown attended at 
the bar of the House of Commons with the return, and by order of 
the House he erased from it the name of Cox, and on the erasure 
wrote the name of James, but made no alteration in the date of 
the return. On the 29th of March, being less than twenty-one 
days after the 5th, omitting Sundays and Good Friday, the peti- 
tioners, being two voters, presented the petition now in question 
against the return of James, alleging that he had been guilty of 
bribery and treating by himself and his agents. 


Manisty, Q.C., and Cohen, shewed cause. The 5th section of 
ol & 82 Vict. c. 125, gives the right to present a petition com- 
plaining of the undue return of a member, and is quite general 
and absolute in its terms. The 6th section imposes the condition 
that the petition shall be presented within twenty-one days after 
the return of the member. When, then, was Jamesreturned? He 
certainly had not been returned before the 5th of March. The 
clerk of the Crown is, by 7 & 8 Wm. 3, c. 7, s. 5, required to keep 
a book in which he is to enter all the returns, and James’s name 
clearly could not have appeared therein before that time: as cer- 
tainly he has been returned now. It is clear, therefore, that either 
the date of the decision of the judge at the trial, or of the amend- 
ment of the return by order of the House of Commons, was the date 
of James’s return; and it is unimportant for the present purpose 
which was really the date, as in either case the petition was presented 
in time. If this were all, the petitioners would clearly be in the 
right; but certain sections are relied on to shew that under the 
circumstances of this case the petition cannot be received. The 
18th paragraph of the 11th section provides that the determination 
of the judge shall be final to all intents and purposes. The 37th 
and 88th sections provide for the substitution of other petitioners or 
respondents if those at first filling those positions withdraw; and 
the 58rd section gives the right to the respondent, when the peti- 
tion claims the seat for any candidate, to shew that the election of 
the latter was void in the same way as if he had presented a cross- 
petition against him. Unless, however, any voter may also petition 
against the return of a person so declared by an election judge to 
haye been duly elected, the whole constituency will be at the mercy 
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of the member first petitioned against, who, when the judge has 
once expressed an opinion adverse to him, will have no motive 
for pressing the recriminatory charges. Indeed, by this means 
any candidate might obtain a seat by collusion with the sitting 
member. Any number of petitions may be presented against the 
return of a member in the first instance, and the 2nd section 
provides for their consolidation, and thus renders impossible the 
evil of a collusive or feebly fought petition, But if the respond- 
ent’s view of the act be correct, there is no such protection when 
a member has been seated on a scrutiny. The fact of several 
petitions against the same member being contemplated by the 
act shews that each petitioner is not supposed to represent the 
whole constituency. Under the old practice there was a sessional 
order limiting the term within which petitions should be presented ; 
but the House would grant special leave to persons to be heard 
subsequently, if they had not had an opportunity of being heard 
before. No such discretion is vested in this Court, which renders 
it probable that the legislature considered that the right to 
petition under such circumstances was already given under the 
act. 

[WiuuxEs, J. ‘There is no precedent for a second inquiry into 
the conduct of a member whose conduct has already been inquired 
into ona previous petition. In the Southampton Case, quoted in the 
Sth ed. of Rogers on Elections, p. 470, the speaker, Mr. M. Sutton, 
stated that a petition could not be received against a member who 
had been seated, as the charges alleged in it might have been 
brought forward on the former petition. 

Brett, J. Was not s. 32 expressly inserted to meet the case 
of one of the parties failing to press the case as strongly as he 
might against the other party ?] 

That section was more probably intended to meet the case where 
both parties are afraid to call a witness who might yet be able to 
throw much light on the case. The 11th section will probably be 
after all the one most strongly relied on by the respondent, but 
that must be taken with some qualification, because if a corrupt 
payment was made by a sitting member, after a petition had been 
tried against him, there can be no doubt, from the terms of the 
6th section, that a fresh petition might be presented against him ; 
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the word final nced only mean that there is no appeal from the 
judge’s decision to the House of Commons or otherwise. 

Mellish, Q.C., Giffard, Q.C., and Grifits, in support of the rule. 
An election petition is not a suit between two parties, but an 
inquiry in rem as to who was elected, and it does not, therefore, 
make any difference whether the respondent, on the first petition, 
has, or has not, in fact, gone into the question whether the candi- 
date, for whom the seat was claimed, had been guilty of corrupt 
practices, if he was entitled to do so. ‘The provision of ss. 87 and 
38, for the change of the parties to the petition, and the right of 
the judge, under s. 32, to proceed, even if both parties withdraw, 
shew clearly that the nature of the proceeding is as above de- 
scribed, and if this view be adopted, the whole act is consistent ; 
while, under the construction presented by the other side, the very 
same question that has been already fully heard and decided, may 
be tried a second time before a different judge, though there is 
nothing in the act to shew what the House of Commons is to do 
in such a case. Such a thing was never allowed by the House 
under the old practice, though they had a discretion in the matter, 
yet it is now claimed as aright. The judge may, on the first trial, 
decide either of three ways, and in two of such cases his decision 
is certainly final, viz., if he decides that the sitting member was 
duly elected, or that neither the member nor the candidate for 
whom the seat is claimed were so; there is no reason why his 
decision should not be equally final, if he decides in favour of the 
candidate for whom the seat is claimed. No practical hardship 
results from there being no right to petition against the person so 
seated, for if the respondent aban‘lon the petition, an elector may 
come in and conduct the recriminatory case, asif he had presented 
a petition, and if the respondent does not actually withdraw, he 
would doubtless be always willing to fight the case to the last, if 
his party were willing to supply the funds. The words of s. 6, 
though not perhaps absolutely conclusive, seem more consistent 
with this interpretation, for James cannot strictly be said to have 
been returned at all. The 18th paragraph of the 11th section, is, 
however, quite plain, and enacts that there shall be a final deter- 
mination at the trial of the question who has been elected, and 
s. 13 confirms this by rendering it obligatory on the House of 
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Commons to carry out the judge’s decision. ‘There is no discretion 
given to the House as in s. 14. The provisions of s, 32 may not 
be any great protection to the public, but they were evidently so 
intended, and would prevent any gross injustice occurring; s. 19 
shews that, even if the respondent refuses to defend his seat, there 
is to be an inquiry as to the election, and it is clear, therefore, 
that the decision of the judge is to be treated as a judgment in 
rem. The 53rd section alters the former law by giving the re- 
spondent a right to make recriminatory charges in all cases where 
the seat is claimed, and thus renders the due return of the person, 
for whom the seat is claimed, in all cases one of the matters to be 
inquired into. The present petition, therefore, has been im- 
properly presented, and should be struck off the file. 


Bovi11, C.J. In this case the petition, which was presented by 
éwo voters, sought to avoid the election of Mr. Serjeant Cox, and 
algo claimed the seat on behalf of Mr. Henry James, who was a can- 
didate at the election. Upon such a petition it is clear, according 
Ao the terms of the act of parliament, that a distinct issue was 
raised on each of the points involved in that petition. The 58rd 
section of the act distinctly authorizes and gives jurisdiction to 
the judge to try the issues with respect to the candidate on whose 
behalf the seat is claimed, or who is alleged by the electors or the 
yoters to have been the person returned as their representative ; 
and, according to rule 7 of the rules framed by the election 
judges, provision has been made for carrying into complete effect 
the intention of the legislature, and for the trial of all the issues 
which are raised on such a petition. It is true that the candidate 
is no party to the petition, but that was well known to the legisla- 
ture, and from the nature of things the probability is, that the 
matter will be fairly and properly conducted without collusion; and 
there are some provisions in the act for the purpose of preventing 
collusion under certain circumstances. ‘The inquiry is one not as 
between party and party, but one affecting the rights of the elec- 
tors, the persons who are or may be members or candidates, and 
the House of Commons itself and its privileges; and this inquiry 
is to take place before one of the election judges, who is to inquire 
into and decide the questions raised for his determination. One of 
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those issues, undoubtedly, must be on such a petition as this, 
whether the candidate, for whom the seat is claimed, was or was 
not duly elected at the election; that is an issue distinctly raised, 
and the parties may go into it if they please, or may abstain from 
so doing, and the opportunity is therefore afforded of having the 
question discussed and absolutely and finally determined by the 
election judge. Ifthe decision on such a petition be against the 
candidate, then, under the Bribery Act of 1854, he becomes dis- 
qualified, whilst if the decision be in his favour then the conse- 
quence follows that the return is amended, the provisions of the 
act are carried out, and by the decision of the judge he becomes 
the sitting member. In the present case, of all others this matter 
seems to me to have become res judicata. Not only was the issue 
raised by the petition, but the question so raised was gone into, 
and it matters not that affirmative evidence was not offered on be- 
half of the sitting member, and that he contented himself with the 
cross-examination of the witnesses who were offered by the peti- 
tioners, for in that way evidence was obtained and was submitted 
to the consideration of the judge, and the learned counsel who 
appeared for the sitting member argued the case as to the disquali- 
fication of the gentleman who is now the sitting member, Mr. 
James. ‘I'he issue having been raised, the evidence gone into, and 
the arguments of counsel heard, the judge has decided, and I am at 
a loss to distinguish this case from one where witnesses have been 
examined in any number, a scrutiny has been gone into which has 
continued for days, possibly for weeks, and ultimately a decision 
given in favour of the candidate who claims the seat. In sucha 
case as that, it cannot be contended for a moment that the inten- 
tion of the legislature was that after the fullest inquiry has been 
made, ample evidence given, arguments adduced on either side, 
and the matter finally determined by the judge, exactly the same 
question might be brought under discussion before another judge, 
and the whole inquiry gone into again. That would be nothing 
more nor less than an appeal against the decision of the judge who 
decided in the first instance, and notwithstanding that no power of 
appeal is to be found anywhere in the act. So far from itg being 
the intention of the legislature that there should be any appeal, or 
that the decision of the judge should be questioned on a matter of 
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fact, parliament, by the 13th paragraph of the 11th section of the 
act, expressly declares that the decision of the judge shall be final 
to all intents and purposes. If it is to be final to all intents and 
purposes, can it be said to be final unless it is to conclude the par- 
ties in a matter which was in issue, and on which the decision of 
the judge has been pronounced? The argument on the other side 
would go to defeat the very express enactment, as it seems to me, 
contained in the act. That the decision is to be final is further 
shewn not only by the absence of any power of appeal, or of ques- 
tioning the decision of the judge, but by the 138th section, which 
declares that upon the certificate of the judge being communicated 
to the House of Commons by the Speaker, it shall give the neces- 
sary directions for confirming or altering the return, or issuing a 
writ for a new election, or carrying the determination of the judge 
into execution, as circumstances may require. In this view of the 
case, it would seem that in every instance where the seat is claimed 
by the petition, and the matter distinctly raised, then, whether the 
matter is gone into or not, as it is raised and is a point in issue 
which the judge may determine, and which he would determine in 
the absence of evidence in favour of the one side or the other, the 
decision is equally conclusive whether the evidence is given or not. 
The consequence is that in every case where the seat is claimed 
there can be no new petition; and that if there be an alteration 
of the return the sitting member will be unseated and the other 
candidate declared duly elected. I can quite understand why the 
present act so provides, as this is exactly the practice which pre- 
vailed in parliament: before the recent legislation. The practice 
was that where a seat was claimed, and there was an opportunity 
of contesting the validity of the election of the party claiming the 
seat, the House of Commons would not allow the matter to be gone 
into afterwards, or allow any further time for the presentation cf a 
petition ; and, a fortiori, it would be so, in a case like the present, 
where not only was the question raised, but the matter was gone 
into by argument and evidence, and a decision pronounced by the 
judge. In former times, where a petition proceeded on some 
technical ground, as to the form of the return, the mode of adding 
up the figures, or the like, it seems that it was the practice of the 
House to relax its rules, and by a special resolution to allow a fresh 
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petition to be presented, but there is no such provision in this case, 
nor can any such doctrine apply to the case now under considera- 
tion. Itis sufficient to say that there is no clause in this act which 
authorizes any new petition where a matter has been already 
inquired into, and solemnly determined by the judge. The status 
of the member is declared by the judgment of the election judge. 
By that decision Mr. James was declared duly elected, and that 
decision becomes binding on every person, on every elector, on the 
candidate, on the sitting member, and also on the House of Com- 
mons. Under these circumstances, I am of opinion that the pre- 
sent rule must be made absolute, not however to take the petition 
off the file, but to stay all further proceedings on the petition, 
which, in the opinion of the Court, is the proper course to be 
adopted. 


Wiss, J. I am of the same opinion, both on the principal 
point, and also that it is better that the form of the rule should 
be as suggested by my Lord, if only that we may retain control 
over the money deposited on the petition. On the main question, 
what crossed my mind is this: unquestionably James has been 
subject to assaults from a less numerous body of persons than 
might have assailed him if returned in the first instance, for then 
any voter might have petitioned against him, or Cox might have 
done so: whereas it turns out he has only been exposed to a recri- 
minatory charge in the nature of a petition at the suit of Cox. 

It is said that he has therefore gone through a less searching 
ordeal, but when looked at I think that is no practical objection, 
because though each voter and candidate may present a petition 
against the return of a member, he is not entitled to do so in 
respect of any private claim of his own, and the object of the 
legislature in dealing with the question who should be entitled to 
present a petition was only to secure ample opportunity of the 
matter being investigated. Against any member, therefore, who is 
elected in the first instance, any one directly interested may peti- 
tion: if the petition does not claim the seat there is no recrimina- 
tion allowed, but if the petition does claim it the respondent is 
entitled to protect himself, and before the scrutiny prove a re- 
criminatory case, and so that the election of the other candidate 
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could not stand. It is true that even if he proves it the petitioner 
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but the interest of the person who claims the seat and the person 
who holds it are usually sufficient to insure a full inquiry, and 
there is sufficient difference between persons who are and who are 
not in possession of the seat to induce the legislature to trust the 
former to raise all proper objections to any person claiming it. 
Further, the respondent who actually proceeds to trial gives proof 
of the sincerity and good faith with which he is actuated, and if 
the respondent chooses to cry craven the act allows of his doing so 
at a proper time when the chief part of the costs have not been 
incurred, and the act then also provides for proper notices being 
given, and that any one interested may take his place. All this 
seems to shew that, the only proceeding which the legislature has 
substituted for what might be done if the candidate had been at 
first elected, is the recriminatory charge. We cannot add to what 
tfie Jegislature has provided, and there may be strong reasons why 
an inquiry which may involve a criminal charge should not be gone 
into a second time. 

“If a case should arise in which there was collusion between the 
claimant and the member, as suggested by Mr. Manisty, though 
it be not in our competency, it might be in the competency of the 
House of Commons to allow a second investigation of the matter, 
under the general jurisdiction over returns of members established 
in Goodwin’s Case. (1) 


Montaaue Suir, J. I am of the same opinion. There was an 
inquiry before one of the election judges on a petition claiming the 
seat, which involved not only the question whether the member who 
had been returned had been duly elected, but whether the person 
for whom the seat was claimed was duly elected. That is an issue 
raised when the seat is claimed; on that issue the decision of the 
judge must be given, and when given I think that the decision was 
final. I should have thought, on general principles, that where a 
judge has jurisdiction over an issue, and where no appeal to any 
other tribunal is given from his decision, such decision would be 
final. But it further appears to me that upon the plain words of 


(1) 2 State Trials, p. 91. 
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the 13th sub-section of the 11th section of the act the certificate of 
the judge is made by virtue of the statute final and conclusive. 
Language could hardly be stronger than the words used in that 
section. It is enacted that “at the conclusion of the trial,” i.e., the 
trial of the petition under which by the 58rd section of the act the 
issue may be raised whether or no the candidate claiming the seat 
was duly elected, “the judge who tried the petition shall determine 
whether the member whose return or election is complained of, or 
any or what other person, was duly returned or elected, or whether 
the election was void, and shall forthwith certify in writing such 
determination to the speaker,’ so that the judge is bound on such 
a petition to determine who was duly elected at the election, and 
to certify his decision to the speaker, and “upon such certificate 
being given, such determination shall be final to all intents and 
purposes.” It seems to me exceedingly difficult to say after this ex- 
press enactment that the determination of the judge, that Mr. James 
was duly elected, can be in any way impugned. Certainly the 
statute does not shew any mode by which it could be impugned. 
‘The statute gives no appeal, but, on the contrary, contains the very 
words that are to be found in statutes in like cases when it is in- 
tended that there should not be an appeal—“ the determination 
shall be final to all intents and purposes.” The learned counsel, 
Mr. Manisty, pointed out some consequences that might arise from. 
the inability of the electors to question the proceedings of a candi- 
date claiming the seat at an election; but consequences still more 
serious might follow if under the scheme of this act a second peti- 
tion were to be allowed, because in that case the candidate might 
be put to all the anxiety, vexation, and expense of a second in- 
quiry, and public justice might be open to the scandal of having a 
different judgment in the same issue, even upon the same evidence, 
from two judges of co-ordinate jurisdiction. I think that the con- 
sequence which would arise from our holding that there might be 
a second petition are much more serious than those which would 
occur from our holding that such a petition cannot be presented, 
The consequence suggested by Mr. Manisty was this, that the re- 
spondent might collude with the petitioner, and so stifle an inquiry 
into any corrupt practices committed by the candidate for whom 
the seat was claimed.. Collusion of this kind may possibly occur, 
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but it may also occur in many other cases for which the act makes 
no provision, and if such an evil is found hereafter to arise, the 
legislature may supply the remedy very easily, by enacting that in 
cases where the candidate claims the seat or any voter claims it 
for him, electors may come in within a certain time and present a 
counter petition against him which might be tried with the original 
petition. ‘There would then still be but one inquiry. It seems to 
me that the whole scheme of the act is founded on this, that there 
shall be but one inquiry into the election, and that the whole in- 
quiry shall take place upon the original petition, with such substitu- 
tions as are allowed by the act. The decision given on such inquiry 
is a decision in rem, and the intention of the act is expressed in 
very plain terms, that the determination of the judge upon it shall 
be final, and put an end to all further investigation into the 
election. 


G Brert, J. There are two questions raised, as it seems to me; 
first, whether the petition can properly be presented? Secondly, if 
it can properly be presented, is it one which ought to be enter- 
‘tained? In my view of the case neither question can arise except 
in the case where the seat is claimed by an unsuccessful candidate, 
because, if the successful candidate does not claim the seat, there 
can be no reasonable ground for petitioning against him; neither 
can there be a judgment as to his status or position. As respects 
the first question, until the decision of the judge has been given 
the unsuccessful candidate has not been returned to the clerk of 
the Crown in chancery; and after that decision it is enacted by 
the 13th section, not that a new return is to be made, but that the 
old return is to be altered; and then the name of the successful 
candidate is inserted in the return which bears the original date. 
So that it seems to me, both from the facts and the construction of 
the statute, that there can be no valid petition against an unsuc- 
cessful candidate who claims the seat. That was put forward by 
Mr. Manisty as an invincible objection ; but it does not seem to me 
to be so; for it does not lead to any injustice, as by the 53rd section 
the candidate who does claim the seat lays himself open to all the 
consequences to which a successful candidate is lable on petition. 


I therefore think that a petition cannot be properly presented to 
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this Court, and that in the case of a candidate claiming the seat 
~ there can be no valid petition, and that no such petition is required. 
Supposing this, however, not to be so, then arises the next question, 
viz., whether on such a petition there can be a second trial with 
regard to the election. It seems to me that there cannot, because 
upon the true construction of this act the first judgment is a judg- 
ment upon the status of the person originally elected, and is bind- 
ing against all the world. Section 11, subs. 13, states in terms that 
the judgment is to be final and conclusive, and the meaning of the 
words there used is to be construed by reference to s. 18, which 
shews that it is not only to be binding as between the parties, but 
it is to be binding upon the House of Commons. It is made obli- 
gatory on the House of Commons to carry out the decision of the 
judge’s certificate ministerially, without any discretion on their part. 
This is strong to shew that the meaning of the words in s. 13 is that 
the judgment there mentioned is to be final. And ss. 38 and 39, 
which allow a change of parties, go to shew that the judgment is 
to be a judgment on the status of the person originally elected— 
a judgment in rem binding against all the world. ‘Two objections 
have been made to this view. First, there was a powerful objec- 
tion made by Mr. Manisty, the effect of which was, that, assuming 
the sitting member to conduct the case against the claimant with- 
out sufficient energy yet without fraud, the constituency is prac- 
tically barred by the present decision of the Court. That to a 
certain extent is true; but it seems to me that s. 32 is the means 
by which the legislature intended to meet that difficulty. It is 
obvious that the legislature might, if they pleased, have given 
power to any one to intervene or have appointed an officer to in- 
tervene in these cases, as the Queen’s Proctor does in cases of 
divorce, but they have not done so; and the only meaning that I 
can give to s. 32 is that the judge is to act in a more mitigated 
manner in the same way. It may be that the section may not carry 
out the intention of the legislature, but up to the present time it 
has not been tried, and however that may be I can give no meaning 
to it, unless it was passed in order to meet the difficulty pointed 
out. The other objection was that the sitting member and the 
candidate may fraudulently collude; but it is to be noticed that a 
judgment in rem may be challenged and set aside on the ground 
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of fraud between the parties to the deception of the Court; and if —_1869 
it could be shewn that a judgment had been so obtained it might ~Waxygoov _ 
well be argued that the judgment was not final. What would be fie 
the proper means of re-opening the question, I can hardly say; 
whether there might be a fresh trial on the old petition, I know 

not; or it may be, as was suggested by my Brother Willes, that 

the House of Commons in such a case would not be barred by the 

section which makes them bound to carry out the certificate, and 

that it would be null and void; so that by the instrumentality of 

the House a new trial under those circumstances might take place. 

But suppose that were not so, and that this is a casus omissus, still it 

does not to my mind alter the determination to be arrived at from 

the construction of the Act itself. For these reasons, therefore, I 

am of opinion that such a petition as is now before us cannot pro- 

perly be presented to this Court, which is only authorized to receive 
petitions presented according to the Act; and that even if properly 
‘presented; yet that there cannot be a second trial, which practically 

would be an appeal from the first. 


ue : Rule absolute, that all proceedings 
should be stayed, with costs. 


Attorney for petitioners: W. A. Boyle. 
Attorneys for respondent: Wyatt & Hoskins. 
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[REGISTRATION CASES.]* 


CHORLTON, Arpretnant; LINGS, ResponDEnNT. 


Parliament—Borough Vote—Woman—Representation of the People Act, 1867 
(80 & 31 Vict. c. 102), s. 83—“ Legal Incapacity ”—Lord Brougham’s Act 
(13 & 14 Viet. c. 21), s. 4. 


The Representation of the People Act, 1867, s. 3, enacts that every “man” 
shall, in and after the year 1868, be entitled to be registered as a voter, and when 
registered to vote for a member or members to serve in parliament for a borough 
who is qualified as follows, first, is of full age, and not subject to any legal inca- 
pacity. 

By Lord Brougham’s Act, s. 4, in all Acts words importing the masculine gen- 
der shall be deemed and taken to include females, unless the contrary is expressly 
provided :— 

Held, that women are subject to a legal incapacity from voting at the election of 
members of parliament. 

Held, also, that the word “man” in the Representation of the People Act does 
not include women. 


AppraAL from the Revising Barrister for the borough of Man- 
chester. ‘ 

Mary Abbott claimed to be put upon the list of voters for the 
township of Manchester in the following manner :—“ Abbott, Mary 
—51, Edward Street—House—51, Edward Street.” 

It was admitted that Abbott was a woman, of the age of twenty- 
one years, and unmarried, and that she had for twelve months pre- 
viously to the last day of July, 1868, occupied the dwelling house 
stated in the claim within the township, and had in all respects 
complied with the requirements of the Registration Acts. 

On behalf of the claimant it was contended that under the ex- 
isting statutes the claimant was duly qualified and entitled to be 
registered as a voter, and when registered to vote in the election of 
a member of parliament, and that women for the purpose of being 
registered electors, and voting in election for members of parlia- 
ment, are not subject to any legal incapacity. 

It was maintained, on the part of the objector, that, under the 


existing statutes, the claimant was disqualified on account of her 
sex. 


* For convenience of reference, the Registration Cases for this year are all: col- 
lected here, irrespective of the Term in which they were decided. 
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The revising barrister held that Mary Abbott, being a woman, 
was not entitled to be placed on the register. Appeals of 5346 
other women were consolidated. 

The question for the Court was whether Abbott was or was not 
entitled to have her name inserted in the list of voters for the 
borough of Manchester. 


Noy. 7. Coleridge, Q.C. (Dr. Pankhurst with him), for the appel- 
lant. The question in this case is, whether women are entitled to 
vote in the election of members of parliament. The appellant con- 
tends, first, that there was originally no distinction between men 
and women in this matter, and that subsequent legislation has not 
introduced any such distinction; and secondly, that the Represen- 
tation of the People Act, 1867 (30 & 31 Vict. c. 102), as explained 
by Lord Brougham’s Act (13 & 14 Vict. c 21), s. 4 (1), confers 
aright of voting upon women, even if they did not possess it 
before. The vote claimed by the appellant is a borough vote; 
but it will be necessary to consider the right of women to vote 
in counties, because if they can be proved to possess such a right, 
if will at once afford an answer to all the arguments derived from 
the supposed incapacity of women to exercise the franchise. The 
first statute respecting the county franchise is 7 Hen. 4, c. 15, 
that enacts that all they that be present at the county court, as 
well suitors duly summoned for the same cause as others, shall 
attend to the election of the knights for the parliament. Mr. 
Hallam’s comments on this branch of the law are to be found in his 
Constitutional History (ch. 15); and he there points out that the 
principle of representation was supposed to be that all who were 
liable to taxation should have a voice in choosing the representa- 
tives by whom the taxes were granted. If it can be shewn that 
under that law women voted as well as men, it will be for the 
respondent to shew by what statute their right has been taken 
away. The nature of the county court at which the election was 
held is stated in Blackstone’s Commentaries, vol. i., p. 178, and 
Reeve’s History of the English Law, vol. i, p. 47, and it would 


(1) This Act was called throughout House of Lords by Lord Brougham, 
the argument Lord Romilly’s Act. It and Lord Romilly was in no way con- 
was, however, introduced into the nected with it. 
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appear to have been attended no less by women than men. This, 
in fact, is shewn conclusively by the Statute of Marlbridge, 52 Hen. 
3, c. 10, which exempts amongst others from attendance at the 
tourn, which was one of the divisions of the county court, “ viri 
religiosi et mulieres,” unless specially summoned. If religiosi ap- 
plies to the mulieres as well as viri, as would appear from the 
English translation of the statute, this will shew that women in 
general were required to attend, while in any case it is clear that 
women were under no legal incapacity since they were to attend if 
specially summoned, and were only excused on ordinary occasions 
as a matter of privilege. It must be remembered that at that 
time sending a representative to parliament was looked upon as a 
burden, not as a privilege, and the chief object of the attendance of 
a representative was to grant, on the part of his constituents, those 
contributions to the king’s revenues which were paid alike by 
women and men. Early in parliamentary history the practice 
arose of evidencing the return of a member by indentures entered 
into between the Crown and certain of the electors in the name of 
the rest. (1) Two instances will be found in Prynne’s Brevia Par- 
liamentaria Iediviva, pp. 152, 153, of such indentures for the 
county of York, which were signed by women. The earliest is 
dated 13 Hen. 4, and is signed by an attorney of Lucy, Countess 
of Kent. Another, in 2 Hen. 5, is signed by the attorney of 
Margaret, widow of Sir H. Vavaseur. In 7 Edw. 6, the return for the 
borough of Gatton was made by the Lady Elizabeth Copley, widow 
of Roger Copley, and all the inhabitants of the borough. In 
a later return for the same borough, 1 & 2 Ph. & M., the same 
lady made the return in her own name alone, and there is a similar 
return in 2 & 3 Ph. & M., in which the writ is said to have been 
directed to her. 

{Wixurs, J. It would seem, then, as if she was only the return- 
ing officer. | 

That will not account for the first return, to which her seal is 
attached, along with those of the other inhabitants. A return for 
the borough of Aylesbury, in 14 Eliz., given in Heywood on County 


(1) By 7 Henry 4, s.15, it was pro- pears never to have been carried out in 
vided that the indenture should be practice. Copies of the indentures re- 
under the seals of all them that did ferred to were in court. 
choose the knights; this, however, ap- 


VOL. IV.] EASTER TERM, XXXII VICT. 


Elections, p. 256, 2nd ed., is signed by Dame Dorothy Packington, 
widow; and in the Lyme Case (1) there is a list of burgesses of the 
town of Lyme Regis in the 19 Eliz. which includes the names of 
three women. 

‘[Wixxxs, J. Their names may have been placed upon the roll 
because, if they married, their husbands would have the privileges 
of burgesses in their right. | 

It is evident, therefore, that in early times women did, at any 
rate, sometimes take part in elections. No doubt modern books 
all state that women are legally incapable of voting ; but they: all 
quote as their authority a passage in 4 Inst. p.5. That volume of 
the Institutes is not of such high authority as the others, not 
having been published till after Lord Coke’s death, and may at 
most be taken only to shew what was the practice at that time. 
That being the state of the evidence with respect to the law as 
originally framed in relation to the franchise, a succession of Acts 
fiayé beerf subsequently passed, none of which contain any pro- 
vision which would deprive women of the right of voting if they 
really possessed it;'though neither would they be sufficient to 
confer upon them that right, if they had not previously possessed 
it. Some, indeed, use the word “man,” and not “person,” in 
speaking of those who are the subjects of the enactment; but 
apart from the provisions of Lord Brougham’s Act (13 & 14 Vict. 
c. 21), s. 4, the generic “man” is sufficiently general to include 
women if the subject of the Act concerns both sexes equally. In 
many penal statutes it is provided that any “man” who commits 
the offence shall suffer the penalty, and there can be no doubt 
that women are equally subject to the provisions of such <Acts. 
The question, therefore, really comes to this: is the evidence that 
has been adduced sufficient to shew that women originally pos- 
sessed and exercised the franchise? and that evidence, though 
undoubtedly scanty, is subject to two observations—First, the 
franchise was originally considered as a burden and not a privilege, 
and therefore if really possessed by women, would not have been 
often exercised ; and, secondly, the long period that has elapsed 
has rendered scanty the traces of the mode in which elections 
were conducted in the fifteenth century. 

(1) 2 Luders, 13. 
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Coming to the Reform Act, 2 Wm. 4, c. 45, all the rights of 


ron the 40s, freeholders are reserved; but in s. 18 a limitation is 


imposed in respect of freeholds for life, and by s. 19 the franchise 
is conferred upon copyholders. A very significant difference, how- 
ever, is to be observed in the wording of the two sections ; in the 
former, referring to the old rights, the general word “ person ” is 
used throughout; but in the latter the new franchise is conferred 
only on every “ male person” possessing the named qualifications. 
This seems at least to recognize the fact that the right of women 
to vote under the old franchise was at the time an open question ; 
and that it was a right which, if it existed, the framers of the Act 
did not intend to take away. The Act of 1867 preserves all exist- 
ing rights, and cannot affect the question, therefore, respecting the 
votes of 40s. freeholders. The great difficulty which the appellant 
has ‘to meet is no doubt the broad fact, that the exercise of this 
right, if it exists, has been discontinued for centuries. It will be 
admitted on all hands, however, that this disuse will not have de- 
stroyed the right, if- it really existed; while the fact of its disuse 
may be in some degree explained, as has been pointed out, by the 
franchise having in early times been regarded as a burden. 

Turning now to the case of boroughs, to which the present 
appeal more especially relates, we find that the origin of the fran- 
chise is obscure. Mr. Hallam, in his Constitutional History, 
ch. 13, vol. ii. p. 384, gives four different theories that have been 
put forward on the subject, and the authorities in favour of each. 
Whether the election originally rested with the inhabitant house- 
holders or the burgesses—and in non-corporate boroughs it must have 
been by one or the other—the original electors would seem to have 
included women, for that women could be burgesses appears from 
the list of burgesses of Lyme Regis in the 14 Eliz. above referred 
to. With respect to boroughs as well as counties, it may be said 
that none of the Acts regulating the franchise have taken away the 
right of women to vote, if it ever existed. The appellant, there- 
fore, is entitled to her vote at common law. 

But, secondly, the Representation of the People Act, 1867 (30 
& 31 Vict. c. 102), has conferred upon women the right of voting, 
if they had it not before. Previous to the passing of that Act, 
Lord Brougham’s Act (13 & 14 Vict. c. 21), s. 4, had been passed ; 
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and we must interpret the late Act, therefore, according to the 1868 
provisions existing when it passed. If the legislature had intended Cxoruron 
to exclude women from the new franchise, they might have used the 
words “male persons,” as was done in the Reform Act (2 Wm. 4, 
ce. 45). That Act, moreover, is to be read as one with the Act we 
are considering, which renders the absence of the words “male per- 
son” the more marked. The legislature, however, have used the 
word “man,” which, by the express provision of Lord Brougham’s 
Act, includes women. The Act, therefore, in terms confers the 
franchise upon women who possess the new qualifications, unless 
they are excluded by the words “ under any legal incapacity.” The 
reasons for saying, independently of authority, that women are not 
legally incapable of voting have already been given, but, moreover, 
the matter is not entirely without authority. ‘There is a case of 
Olive v. Ingram (1), in 7 Modern Reports, which, though that 
evolpme of reports is not of high authority, is supported by the 
jifdgment given in 2 Strange. The case only decides that a woman 
may hold the office of a sexton; but in the course of the argument, 
Lee, C.J., is reported to have cited a case in a manuscript collection 


v. 
Lines. 


of Hakewell’s, Catherine v. Surry (2), in which it was expressly 
decided that a feme sole, if she had a freehold, might vote. for 
members of parliament; and also a case of Holt v. Lyle (3), to 
the same effect. Two other cases may be referred to: in Rew v. 
Stubbs (4) it was decided that a woman could be an overseer of the 
poor, the statute only requiring that overseers should be “ substantial 
householders ;” and in Reg. v. Crosthwaite (5) it was held by all 
the judges of the Court of Queen’s Bench in Ireland that women 
could vote under the Towns Improvement (Ireland) Act, 1854 
(17 & 18 Vict. c. 103), and though the judgment was reversed in 
the Exchequer Chamber, this was only by four judges to three, so 
that seven of the Irish judges, including the three chiefs, were in 
favour of the right of women to vote under that statute, and only 
four against it. In Reg. v. Mayor of Aberavon (6) there is a dictum 
of Cockburn, C.J., that the votes of women may be included under 
2 & 3 Vict. c. 78, s. 49. 


(1) 7 Mod. 263; 2 Str. 1114. (4) 27. R. 395. 
(2) 7 Mod. at p. 264. (5) 17 Ir. C. L. Rep. 157, 463. 
(3) 7 Mod. at p. 271. (6) 13 W. RB. 90. 
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It is unnecessary to go into the general question whether it is 
desirable or not that women should have the franchise. Consti- 
tutional writers, however, all make the freedom of England to 
consist in the right of representation being joined to the liability 
to taxation. And the women themselves are the best judges of 
the circumstances under which they could wisely exercise the 
right, if it exists. The case, however, must be decided by what 
the law is, and not by what it is desirable that it should be. 

Mellish, Q.C. (RB. G. Williams with him), for the respondent. 
This case must be decided by the construction of s. 3 of the Re- 
presentation of the People Act, 1867 (380 & 31 Vict. c. 102): for 
the city of Manchester, for which the appellant claims to vote, first 
returned a member under the Reform Act (2 Wm. 4, c. 45, s. 3), 
and that Act, it is admitted, conferred the franchise only upon 
males, The argument on the early exercise of the franchise is only 
useful therefore as aiding in the interpretation of the recent sta- 
tute ; for that purpose, however, it is most important, since the 
words of the statute are in themselves capable of either interpreta. 
tion. In considering what was the common law, the greatest 
weight is due to the evidence of modern user; and though the 
inference from such user might no doubt be rebutted if sufficient 
proof existed to the contrary, yet when the course of conduct has 
been uniform as far back as living memory goes, the Court will not 
set it aside for anything less than the strictest demonstration.: 
It is admitted that for three centuries past women have not voted, 
and this raises the strongest inference that they have had no right 
to do so by law. 

There are two questions which arise on the construction ot the 
ord section of the late statute, first, whether the word “man” includes 
woman, and secondly, if so, whether women are not “ subject to a 
legal incapacity.” With respect to the first question the appellant 
relies upon the provisions of Lord Brougham’s Act (13 & 14 Vict. 
c. 21), but in the first place the Act to be construed is not that but 
the Representation of the People Act, 1867, and if the Court can see 
that it was the intention of the legislature not to enfranchise women 
they must give effect to that intention, notwithstanding the pre- 
vious statute, for no Act can be binding on future parliaments; if 
two statutes are inconsistent, the latter one will prevail. It is im- 
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possible to suppose that the legislature intended to work so great a —-1868 
change in the constitution as that now contended for, by the use of Gyortron 
the word man; such an intention, if it had existed, would undoubt- te 
edly have been expressed in distinct words. Some light is thrown 
on the matter by ss. 56 and 59 of the statute (30 & 31 Vict. c. 102), 
which in a manner incorporate with it the previous statutes on the 
same subject, and many incongruities would result if the new fran- 
chises created by the late Act, and those only, were to be exercised 
by women. Moreover, the word man, though sometimes used gene- 
rically, as opposed to angels and beasts, is also used specifically, as 
opposed to infants and women, and here it appears evidently to be 
used in the latter sense; the statute does therefore “ expressly pro- 
vide to the contrary” in the words of Lord Brougham’s Act, and 
“man” does not include woman. 
But, secondly, women come within the exception of persons 
#subject te legal incapacity. The early statutes, it is agreed, were 
in t general terms, which might or might not have included women, 
but they have been interpreted by a usage which goes back far 
“beyond living memory, as applying only to men. All the text 
books are unanimous to the same effect from the time of Lord 
Coke, who so lays it down in 4 Inst. p. 5, to the present time ; and 
Lee, C.J. in Olive v. Ingram (1), notwithstanding what he said in 
the course of the argument, grounds his decision that a woman 
could hold the office of a sexton on the fact that it was not a 
thing of public consideration. The affirmative evidence relied 
on by the appellant is wholly insufficient to rebut the presump- 
tion from modern user and concurrent modern authorities. And 
first, the Statute of Marlbridge (52 Hen 3, c. 10), does not shew 
that women attended the court as suitors; it would appear from 
Lord Coke, that all persons were bound to attend the court to take 
the oath of allegiance, and it is from such attendance, probably, 
that particular persons were excused; it is impossible that “ viri 
religiosi,” who in the eyes of the common law were dead, can have 
been entitled to vote. Then certain indentures are relied on, but, 
if they prove anything, they prove that a married woman can ap- 
point an attorney, and thata vote by attorney is good. It is plain 
that they were irregular, the lady in most cases being the patron, 
(1) 7 Mod. 263. 
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and in some the returning officer of the place to which the return 
referred ; and the irregularity would not invalidate the return, as 
it has been decided that a return is good if some of the parties to 
the indenture are duly qualified. ‘The elections do not appear to 
have been contested. The only other authority relied on was the 
case of Olive v. Ingram (1), and there Probyn, J., in his judgment, 
seems to imply that he thought women were not entitled to vote 
at elections, and Lee, -C.J., notwithstanding some contrary dicta, 
expressly distinguishes the case of a sexton from that of other 
officers, and appears to think that it is only on the special grounds 
he refers to that women can hold that office. No weight, there- 
fore can be attached to the manuscript case referred to by him, 
since he did not even yield to its authority himself. In conclusion, 
this very question has been decided by the Court of Session in 
Scotland, on the similar words of the Scotch Act (81 & 32 Vict. c. 
48), in the case of Brown vy. Ingram. (2) 

Coleridge, Q.C.,in reply. The common law of Scotland is differ- 
ent from that of England, and is founded on the canon law; no de- 
cision on it, therefore, can be any authority upon the present case. 


Cur. adv. vult. 


Noy. 9. The following judgments were delivered :— 


Bovitt, C.J. It is quite unnecessary to consider the general 
question of whether it is desirable that women should possess the 
franchise of voting at the election of members of parliament. 
What we have to determine is, whether by law they now possess 
that right. In the present case, it is agreed that the right of the 
appellant to be placed on the list of voters for the borough of 
Manchester must depend on the construction to be placed upon the 
Representation of the People Act, 1867; and under that statute 
two questions arise,—one, whether women are included under the 
words “every man;” and the other, whether women are “ subject 
to legal incapacity.” If women are not included in the terms of 
the Act, or are so incapacitated, our judgment must be in favour 
of the respondent. 

Upon the question of whether they are incapacitated, Mr. Cole- 
ridge, on the part of the appellant, contended that women had a 

(1) 7 Mod. 263. (2) 7 Court of Sess. Cases, 3rd series, 281. 
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right to the franchise at common law, that nothing had taken it 
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away from them, and that they were therefore not incapacitated Gy Cuont-rox ; 


from voting. Indeed, in the first instance, I rather understood 
him to contend that women are now entitled to the franchise as 
a common-law right; and he fully argued that question. ‘The 
appellant has failed to produce before us the reported decision of 
any Court in favour of the right of women to exercise the franchise 
of voting for members of parliament, with the exception of the notes 
of certain cases which were referred to in 7 Modern Reports: 
and Mr. Coleridge was obliged to admit that, for several hundred 
years, no instance is to be found of the exercise by women of any 
such right. This alone is sufficient to raise a very strong pre- 
sumption against the existence of the right in point of law. It is 
quite true that a few instances have been brought before us where 
in ancient times, viz. in the reigns of Henry IV., Henry V., and 
@ Edward VI., women appear to have been parties to the returns of 
‘Riembers to parliament; and possibly other instances may be found 
in early times, not.only of women having voted, but also of their 
haying assisted in the deliberations of the legislature. Indeed, it 
is mentioned by Selden in his “ England’s Epinomis,” ec. 2, s. 19, 
that they did so. But these instances are of comparatively 
little weight, as opposed to uninterrupted usage to the contrary 
for several centuries; and what has been commonly received 
and acquiesced in as the law raises a strong presumption of what 
the law is, and at least throws upon those who question it the 
burthen of proving that it is not what it has been so understood to 
be. The statute 52 Hen. 3, c. 10, in relieving women from attend- 
ing at the sheriff’s tourn, and the fact of their being included in 
the books of the borough of Lyme Regis, under the head of 
“liberi homines” and “ liberi burgenses,” or “liberi tenentes,” by 
no means prove that they were entitled to or did vote at the 
elections. The records which were produced of the time of Philip 
and Mary shew that Dame Elizabeth Copley was a party to an 
indenture as returning officer: and this may possibly be the ex- 
planation of the previous return from Gatton, in the reign of 
Edward VI. Thesame observation applies to the instance of Lady 
Packington joining in a return from Aylesbury, as appears from 
7 Mod. at page 268, for the precept was directed to her as lady of 
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the manor to return two members to parliament. With regard to 
the two cases mentioned in thé report of Olive v. Ingram (1), they 
appear to have been cited from a manuscript treatise by Mr. 
Hakewell; the statement of them varies in different parts of the 
report; and, though the argument was several times adjourned, it 
does not appear that any reliable information could be discovered 
respecting them. They are not even mentioned in the report of 
the same case by Sir John Strange (2); and I think there is very 
little weight to be attached to them. If there were any such 
decisions,—and one of the cases is said to have been decided in 
14 Jac. 1,—it is difficult to understand why no further notice or 
trace of them is to be found, or why they should not have been 
acted upon. At this distance of time we have not the means of 
ascertaining accurately the particulars of those cases, or under 
what circumstances the returns which have been produced to us 
were made, or whether any question was ever raised respecting 
them. The decisions as to what offices women may hold, and 
whether they come within the description of particular statutes, do 
not materially assist us in this case. 

On the other hand, Lord Coke, in the 4th Institute, p. 5, treats it 
as clear law in the time of James I., that women were incapacitated 
from voting: and in the case of Olive v. Ingram (1), 12th Geo. 2, 
the majority at least of the judges, notwithstanding the two cases 
referred to, seem to have been of the same opinion. 

In the work of Mr. Serjeant Heywood, who was well acquainted 
with election law, published in 1812, women are classed among 
those who are incapacitated from voting. (3) The same view has 
been accepted by Mr. Hallam and others in modern times, and 
was to some extent recognized in the Act of 1832 by the legisla- 
ture confining the franchise in boroughs to male persons. There 
can be no doubt that, at the time of the passing of the Act of 1867, 
the common understanding of both lawyers and laymen was that 
women were incapacitated from voting; and the legislature must, 
I think, be presumed to have acted under that impression. The 
o6th section of the Act also expressly preserves all laws, customs, 
and enactments then in force. 


(1) 7 Mod. 263. (2) 2 Str. 1114, 
(3) Heywood’s County: Elections, p. 255, 


VOL. IV.] EASTER TERM, XXXII VICT. 385 


Mr. Coleridge has very forcibly contendea that, if women were —_1868 
ever entitled to the franchise, nothing has occurred to take it oe 
away. But, if no legislative enactment has taken it away, the fact me 
of its not having been asserted or acted upon for many centuries, 
raises a strong presumption against its having legally existed ; 
and, considering that no reported decision or authority can be 
produced in favour of the right, that there are the opinions against 
it to which I have referred, and that there has been so long and 
uninterrupted an usage to the contrary, I come to the conclusion 
that there is no such right, and that women are legally incapa- 
citated from voting, within the meaning of the 3rd section of the 
Representation of the People Act, 1867. 

Assuming, however, that the claimant was not legally incapa- 
citated, within the meaning of the late statute, the question would 
then arise, whether the franchise has been conferred upon women 

@ by that Act and by foree of the provisions of Lord Brougham’s Act. 
“Phis depends upon the proper construction to be placed upon the 
language of the legislature in s. 3 of the Representation of the 

—People-Act, 1867. It enacts that every “man” with certain 
qualifications shall be entitled to the franchise. In the Act of 
13 & 14 Vict. c. 21,8, 4, it is enacted that, “in all Acts, words im- 
porting the masculine gender shall be deemed and taken to include 
females, and the singular to include the plural, and the plural the 
singular, unless the contrary as to gender or number is expressly 
provided.” In construing the 3drd section of the Representation 
of the People Act, 1867, regard must be had to the whole of the 
enactment, with a view to ascertain whether the word “man” is 
there used in the sense of a “person,” or as equivalent to the ex- 
pression “male person.” By the 56th section of the Act, it is pro- 
vided that “ the franchises conferred by this Act shall be in addition 
to and not in substitution for any existing franchises,” &c.; “and, 
subject to the provisions of this Act, all laws, customs, and enact- 
ments now in force conferring any right to vote, or otherwise 
relating to the representation of the people in England and Wales, 
and the registration of persons entitled to vote, shall remain in full 
force, and shall apply, as nearly as circumstances admit, to any 
person hereby authorized to vote, and shall also apply to any con- 
stituency hereby authorized to return a member or members to 
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parliament, as if it had heretofore returned such members to par- 
liament, and to the franchisés hereby conferred, and to the 
registers of voters hereby required to be formed.” By the 59th 
section it is enacted that “this Act, so far as is consistent with the 
tenor thereof, shall be construed as one with the enactments for 
the time being in force relating to the representation of the people, 
and with the Registration Acts; and, in construing the provisions 
of ss. 24 and 25 of 2 Wm. 4, c. 45, the expressions, ‘the pro- 
visions hereinafter contained,’ and ‘as aforesaid,’ shall be deemed 
to refer to the provisions of this Act conferring rights to vote, as 
well as to the provisions of the said Act.” 

Now by the Reform Act of 1832, the occupation franchise in 
boroughs is expressly given to male persons who shall be qualified 
as therein mentioned. By the 33rd section it is enacted that no 
other person is to be entitled to vote for a borough, except in 
respect of some right conferred by that Act, ‘‘or as a burgess or 
freeman, or as a freeman and liveryman, or, in the case of a city 
or town being a county of itself, as a freeholder or burgage-tenant, 
as hereinbefore (s. 31) mentioned.” It is perfectly clear, therefore, 
that women would not be entitled to the franchise under that 
Act ; and as the two Acts are to be construed as one, we should 
endeavour as far as possible to put such a construction upon the 
later Act as will make it consistent with the provisions of the 
former statute. 

There is no doubt that, in many statutes, “men” may be pro- 
perly held to include women, whilst in others it would be ridiculous 
to suppose that the word was used in any other sense than as 
designating the male sex: and we must look at the subject-matter 
as well as to the general scope and language of the provisions of 
the later Act in order to ascertain the meaning of the legislature. 
I do not collect, from the language of this Act, that there was any 
intention to alter the description of the persons who were to vote, 
but rather conclude that the object was, to deal with their qualé- 
fication ; and, if so important an alteration of the personal qualifica- 
tion was intended to be made as to extend the franchise to women, 
who did not then enjoy it, and were in fact excluded from it by 
the terms of the former Act, I can hardly suppose that the legisla- 
ture would have made it by using the term “man.” Indeed, in 
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the very next Act (1) in the Statute Book, where it was intended —_ 1868 
to extend the Factory Acts to them, “women” and “females” Cyoruron 
are expressly mentioned. er 
The conclusion at which I have arrived is, that the legislature 
used the word “man” in the Act of 1867 in the same sense as 
“male person ” in the former Act ; that this word was intentionally 
used, in order to designate expressly the male sex; and that it 
amounts to an express enactment and provision that every man, as 
distinguished from women, possessing the qualification, is to have 
the franchise. In that view, Lord Brougham’s Act does not apply 
to the present case, and does not extend the meaning of the word 
“man,” so as to include women. Upon this part of the case, the 
decision of the Court of Session in Scotland is also in point; and 
in that decision I entirely concur. (2) 
Upon both grounds, therefore,—first, that women are legally 
incapacitated from voting for members of parliament, and, secondly, 
that s. 3 of the Representation of the People Act, 1867, is limited 
to men, and does not extend to women,—I think that women are 
“not entitled to the franchise, and that the decisions of the revising 
barrister in this and the other cases which depend upon it must 
be affirmed. It is not, however, a case in which costs should be 


given. 


Wiutes, J. Iam of the same opinion, The application of the 
Act, 13 & 14 Vict. c. 21, contended for by the appellant is a 
strained one. It is not easy to conceive that the framer of that 
Act, when he used the word “ expressly,” meant to suggest that what 
is necessarily or properly implied by language is not expressed by 
such language. It is quite clear that whatever the language used 
necessarily or even naturally implies is expressed thereby. Still 
less did the framer of the Act intend to exclude the rule alike of 
good sense and grammar and law, that general words are to be 
restrained to the subject-matter with which the speaker or writer 
is dealing. 

Apply these conclusions, and remember that the Act to be con- 
strued is not only to be interpreted according to these general 


(1) 30 & 81 Vict. c. 103. 
(2) Brown v. Ingram, 7 Court of Sess. Cases, 3rd series, 281. 
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rules, but that it expressly enacts (ss. 56 and 59) that it is to be 
construed together with the previous Acts_on the same subject, 
and especially the great Act of 2 Wm. 4, c. 45,—what is the 
result? It is that the legislature, up to the passing of the Act of 
1867, was unquestionably dealing with qualifications to vote of 
men in the sense of male persons, and was providing what should 
entitle such individuals of mankind to vote at parliamentary elec- 
tions: and, without going through the Act of 1867, I may say that 
there is nothing, unless it be the section now in question, to shew 
that the intention of the legislature was ever diverted from the 
question what should be the qualification entitling male persons 
to vote, to the question whether the personal incapacity of other 
persons to vote should be removed. The Act throughout is dealing, 
not with the capacity of individuals, but with their qualification. 
Assuming, therefore, that women would have had a right to vote, 
by the common law, apart from the statutes, it would require 
something further to establish that more modern legislation has 
done away with the restriction (if it was a restriction) imposed by 
the Reform Act, which in terms confines the right of voting in the 
new constituencies to male persons. 

It further appears to me that the Lord Chief Justice is right in 
holding that, assuming Brougham’s Act to apply, it would not have 
worked the change that is desired in favour of women, because 
the Act of 1867 does “expressly ” in every sense exclude persons 
under a legal incapacity, and women are under a legal incapacity 
to vote at elections. What was the cause of it, it is not necessary to 
go into: but, admitting that fickleness of judgment and liability 
to influence have sometimes been suggested as the ground of ex- 
clusion, I must protest against its being supposed to arise in this 
country from any underrating of the sex either in point of intellect. 
or worth. That would be quite inconsistent with one of the glories 
of our civilization—the respect and honour in which women are 
held. This is not a mere fancy of my own, but will be found in 
Selden, de Synedriis Veterum Ebreeorum, in the discussion of the 
origin of the exclusion of women from judicial and like public 
functions, where the author gives preference to this reason, that 
the exemption was founded upon motives of decorum, and was a 
privilege of the sex (honestatis privilegium) : Selden’s Works, vol. i., 
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pp. 1088—1085. Selden refers to many systems of law in which 1868 
this exclusion prevailed, including the civil law and the canon Gyorurox 


v. 


Jaw, which latter, as we know, excluded women from public fune- ae 


tions in some remarkable instances. With respect to the civil 
law, I may add a reference to the learned and original work of Sir 
Patrick Colquhon on the Roman Law, vol. i. p. 580, where he 
compares the Roman system with ours, and states that a woman 
“cannot vote for members of parliament, or sit in either the House 
of Lords or Commons.” 

As to this country in particular, there is the passage referred to by 
the Lord Chief Justice from England’s Epinomis, Selden’s Works, 
vol. 111. p. 10, which has reference to the ancient Britons, whose custom 
was that women “had prerogative in deliberative sessions touching 
either peace-government or martial affairs.” Dut this is stated as 
a peculiarity of the Britons; and, coming down to the time of the 

Saxons (p. 13), of whom no such custom is recorded, it appears 
tlfat women cannot have been admitted to their councils, where no 
one took part unless entitled to bear arms and invested with them 

~in the public assembly, which investiture Tacitus (1) likened to the 
assumption of the toga virilis, and Selden to being knighted. It is 
true that abroad the order of knighthood was sometimes conferred 
upon women: but this does not appear ever to have been the case 
in England; for, Littleton, s. 96, and Co. Litt. 70. b., shew that a 
woman could not perform knight’s service in person, and, when 
land held by military tenure came to her by descent, she had to 
perform the duty by deputy. And here I may observe that, in 
the cases of constable and sheriff, which latter is the highest autho- 
rity produced by the appellant for the exercise of public functions 
by a woman, the reason given in the authority referred to as to 
the constable was, that she could appoint a deputy (2 Hawk. c. 10, 
s. 87), which a yoter or member of the House of Commons could 
not do; and in the solitary and exceptional case of the shrievalty 
of Westmoreland, Ann Countess of Pembroke took by descent 


(1) Nihil neque publicee neque pri- pater vel propinquus scuto frameaque 
vate rei nisi armati agunt, sed arma juvenem ornant. Hee apud illos toga, 
sumere non ante cuiquam moris quam hic primus juvente honos: ante hoc 
civitas suffecturum probaverit. Tum  domus pars videntur, mox reipublice. 
in ipso concilio vel principum aliquis vel ‘Tacit. Germ. c, 13. 


390 


1868 
CHORLTON 


%. 
Lincs. 


COURT OF COMMON PLEAS. LOR. 


pursuant to the grant to her ancestor de Vipont and his heirs 


general, an office which could have been and usually is dis- 


charged by deputy; although the countess, being a person of 
unusual gifts both of body and mind, thought fit to discharge the 
duties in person. 

Mr. Kemble, in his “Saxons in England,” in which work he had 
the assistance of the invaluable labours of the record commis- 
sioners, at pp. 185—196 of the 2nd volume, discusses the constitu- 
tion of the Witena Gemot in Anglo-Saxon times; and in p. 198 
he refers to one or two charters, somewhat analogous to the returns 
referred to by Mr. Coleridge, signed by the Queer and other 
women, always, as Mr. Kemble believes, ecclesiastics of rank and 
wealth: but he by no means draws the conclusion that women 
could regularly take part in the public councils of the Anglo- 
Saxons; and he considers that the abbesses who signed, if present 
at the Gemot, were so for the purpose of watching matters affect- 
ing the interests of their convents, and attesting its acts in such 
matters, without forming part of the regular body,—just, it may 
be observed, as the judges have at present a right to be in the 
House of Lords, in order to advise, but not to vote. And, as to 
the other women of distinction present, he suggests the probability 
of their names being put in by way of compliment,—an explana- 
tion not unlikely if, as I believe, it has not been uncommon in 
modern times (I know of one instance in which it was done) for 
persons who happened to be present when the indenture of return 
was being signed to be asked to sign, even though they were not 
electors. . Indeed, it has been questioned whether indentures so 
signed were good, and decided that they were if properly signed 
by the returning officer. ; 

Coming now toa more recent period, it is said that women might 
be suitors of the county court, and must therefore have been among 
the voters for the election of knights of the shire. But, even 
supposing that women could be present, could they act as suitors, 
who were in fact the judges of the questions which came before the 
court? Apparently not; for, we know from authority, as well as 
experience, that, except matrons, in the case of a writ de ventre 
inspiciendo, or of an inquiry as to pregnancy upon a plea in stay 
of execution by a woman capitally convicted, women could not sit 
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on juries: Lambard, Hirenarcha, p. 397; and they could not be 
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judges: 2 Inst. 119. It seems, therefore, that women, save when ¢ Cnoaurox 


suitors, were excluded, or rather excused, by the common law from 
exercising the public functions of suitors, in which capacity it was 
suggested that they must have had the right of voting. 

The Lord Chief Justice has gone through the authorities against 
the alleged right; to which must be added that, on the other hand, 
no authority within those limits to which we ought to confine our- 
selves, as lawyers, has ever laid down the contrary, because, in the 
course of the discussion of Olive v. Ingram (1), Lee, C.J., appears 
to have at last satisfied himself that women could not vote for 
members of parliament. 

And now let us see if no light can be thrown on the question 
from a neighbouring quarter. We have been dealing with the 
question whether women can be represented in the House of Com- 

fmous. But, take the case of a peeress in her own right, who, if 
of the other sex, would have a seat and vote in the House of Lords, 
can she appear and-take her seat there? No; it is unquestionable 
‘That she’can neither sit herself nor vote by proxy. She has most 
of the other privileges of her peerage; but, what is her case with 
respect to her being represented in parliament? It appears to 
have been supposed at one time that she could appoint a proxy ; 
but this soon died out; and until still later times it was thought 
that, if married, she could be represented by her husband, who 
should be a peer in her right. Co. Litt. 29. b. refers to a record 
favouring that opinion, and adds that readers must form their own 
judgment whether the law is so or not. Lord Hale’s notes to that 
passage shew that he thought that, after issue born, the husband 
would, or might, have the nght. However, that was questioned in 
a note of Mr. Hargreave, Co. Litt. 28. b., n. (1); and in a note of 
Mr. Butler, Co. Litt. 326. a., n. (2), it is shewn that, though both 
in this country and also in France it was once thought that there 
could have been such a right of represertation, yet, to use Mr. 
Butler’s expression, the right must now be considered as “extinct,” 
or perhaps, inasmuch as in out system there is no negative prescrip- 
tion against a law, it may be more correct to say that the right 
never existed. Can there be any difference in the case of women, 
(1) 7 Mod. 273 


Lines 
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whose right to take part in the public councils, if it ever existed, 


~ would in modern times, of necessity, have taken the form of choosing 


some oné to represent them there? Can there be any more reason 
why a woman not a peeress should have a right to choose her re- 
presentative in the House of Commons, than why a peeress should 
have a right to be represented in the other House, where the power 
of voting by proxy might even suggest a favourable distinction ? 
It is clear that a woman has no such right in either case; and that 
the absence of such right is referable to the fact that in this country, 
in modern times, chiefly out of respect to women, and a sense of 
decorum, and not from their want of intellect, or their being for 
any other such reason unfit to take part in the government of the 
country, they have been excused from taking any share in this 
department of public affairs. 

In either point of view, therefore, whether looking at the true 
construction of the system of Acts founded upon 2 Wm. 4, ec. 45, or 
construing the Act of 1867 by itself, excluding, as it does, persons 
under a legal incapacity, and therefore unaffected by Brougham’s 
Act, Lam obliged to come to the conclusion that this appeal ought 
not to prevail. 


Bytes, J. I am of opinion that the revising barrister was right 
im expunging this lady’s name from the list. 

I arrive at that conclusion in several ways. First, I think it clear 
from the words of the Act 30 & 31 Vict. c. 102, that the word 
“man” in s. 3 does not include a woman, but is confined to a man 
in the ordinary and popular signification of that word. 

No doubt, the word “‘ man,” in a scientific treatise on zoology or 
fossil organic remains, would include men, women, and children, as 
constituting the highest order of vertebrate animals. It is also 
used in an abstract and general sense in philosophical or religious 
disquisitions. But, in almost every other connection, the word 
“man” is used in contradistincticn to “woman.” Certainly this 
restricted sense is its ordinary and popular sense. 

Now, it is a well-known rule in the construction of statutes, that 
as they are framed for the guidance of the people, their language is 
to be construed in its ordinary and popular sense. 

But all donbt is removed by reference to the Reform Act of 
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1832, 2 Wm. 4, c. 45, where, in a similar connection, instead of 
the word “man,” we find the expression “male person ;” for, 
another rule of construction is, that Acts in pari materia are to be 
construed together, and to receive the like construction, And this 
is not only the general rule of construction, but it is by s. 59 of the 
late Act expressly applied to the two Acts now under consideration ; 
for, s. 59 expressly enacts that this Act shall be construed as one 
with the enactments for the time being in force relating to the 
representation of the people. And, though we are not at liberty 
to construe an Act of Parliament by reference to the debates upon 
it in the legislature, yet it is impossible to suppose that parliament, 
while dealing with qualification, and qualification only, by the varia- 
tion of a phrase (which at the least may convey the same meaning 
as its predecessor in the Reform Act), intended to admit to the poll 
another half of the population. 

@ lastly, the consequence of such a construction would be that 
women would in many cases be admitted to the newly-created 
franchises, but not.to the old ones, without any reason for the 

distinction. 

Independently, therefore, of Lord Brougham’s Act (13 & 14 Vict. 
ec. 21), it is plain that the word “man” does not in the recent 
Reform Act comprehend woman. 

- But the statute 13 & 14 Vict. c. 21 does not, as it appears to 
me, create any insuperable difficulty. It enacts, in s. 4, that, in 
all Acts of Parliament, words importing the masculine gender 
shall be deemed to include females, unless the contrary be ea- 
pressly provided. ‘This statute, on the appellant’s construction, 
would have created the same difficulty if the expression “ male 
person ” had been continued to be used. ‘he difficulty, if any, is 
created by the use of the word “ewpressly.” But that word does 
not necessarily mean “ expressly excluded by words.” On the con- 
trary, where that is meant by the statute, the statute says so; as 
in the next sentence, where it is enacted that the word “ county” 
shall include county of a city or town, unless the extended mean- 
ing is expressly excluded by words. And, accordingly, it is so ex- 
cluded by s. 61 of the last Reform Act. The word “expressly ” 
often means no more than plainly, clearly, or the like; as will 
appear on reference to any English dictionary. And, reading the 
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first Reform Act with the last Reform Act,—as by the last Reform 
Act itself (s. 59) we are directed to do,—I think it does SPE 
very clearly, and therefore “expressly,” that, by the word “man” 
in the last Reform Act, is meant a male person only. 

But, supposing that to be otherwise, and that the word “ man” 
in s. 8 comprehends both sexes, still the statute excludes in terms 
all infants, and all who are subject to any legal incapacity. I agree 
in what has been already said by my Lord and my Brother Willes. 
on this subject, and in their observations I concur. Women for 
centuries have always been considered legally incapable of voting 
for members of parliament; as much so as of being themselves 
elected to serve as members. The expression “legal incapacity ”’ 
in the statute cannot be confined to total incapacity to do any legal 
act whatever, but must comprehend legal incapacity to do this. 
particular act of voting, though there may be a capacity to do 
some legal acts; otherwise, an alien might vote for a member of 
parliament. 

In addition to all this, we have the unanimous decision of the 
Scotch judges. (1) I trust their unanimous decision, and our unani- 
mous decision, will for ever exorcise and lay this ghost of a doubt, 
which ought never to have made its appearance. 


KeatinG, J. Mary Abbot claimed to vote for members of par-- 
liament for the city of Manchester in respect of one of the fran- 
chises conferred by 30 & 81 Vict. c. 102, s. 3. The claim was 
disallowed by the revising barrister, on the ground that, being a 
woman, she was not entitled to be placed on the register of voters ; 
and the present appeal is from that decision. 

The question depends upon the construction of the 3rd section 
of the Representation of the People Act, 1867, which provides 
that “every man” of full age, “not subject to any legal incapacity,” 
shall (upon compliance with certain conditions) be entitled to be 
registered as a voter: and it has been contended for the appel- 
lant, that, when the legislature enacted that “every man” should 
vote, they intended thereby to confer the franchise upon women 
also. 

Considering that there is no evidence of women ever haying 


(1) In Brown v. Ingram, 7 Court of Sess. Cases, 8rd series, 281, 
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voted for members of parliament in cities or boroughs, and that 
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they have been deemed for centuries to be legally incapable of so Cxoritox — 


doing, one would have expected that the legislature, if desirous of 
making an alteration so important and extensive as to admit them 
to the franchise, would have said so plainly and distinctly : whereas, 
in the present case, they have used expressions never before sup- 
posed to include women when found in previous Acts of Parliament 
of a similar character, and have incorporated the Act in which they 
are now found with other Acts in pari materia which confessedly 
exclude them. But it is said that the word “man” in the present 
Act must be construed to include “ woman,” because by 13 & 14 
Vict. c. 21, s. 4, it is enacted that, “in all Acts, words importing 
the masculine gender shall be deemed and taken to include 
females, unless the contrary is expressly provided.” Now, all that 
s. 4 of 13 & 14 Vict. c. 21 could have meant by the enactment 
eferred to was, that, in future Acts, words importing the masculine 
gender should be taken to include females, where a contrary in- 
tention should not appear. To do more would be exceeding the 

_competency of parliament with reference to future legislation. 
But, in the present statute, it seems to me the legislature has 
clearly expressed the intention not to extend the franchise to 
women, not only by the absence of express words so extending it, 
but by the 56th and 59th sections, which place the new franchises 
as additional, and as far as possible upon the same footing as those 
created by 2 Wm. 4, c. 45, with which Act it is incorporated, and 
which in terms excludes females. 

Again, the 3rd section of the Act in question expressly applies 
only to persons “not subject to any legal incapacity” to vote. 
But it was contended on the part of the appellant that women 
were not under any such incapacity, as in ancient times they had 
voted for knights of the shire, and their right to do so was recognized 
by authority. To make good this position, we were referred to 
two or three indentures of return of knights of the shire for the 
county of York, tempore Hen. 1V.and Hen. V., and Edw. VI., which 
appeared to have been sealed by one or two females, by them- 
selves or attorney. It is, however, not very difficult.to suppose 
that, in those antient times, when such proceedings were probably 
not very regular, a few seals should have been affixed without 
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the legal right of women to vote being recognized: whereas, it is 


| Cron tox ~ absolutely inconceivable that women should ever have possessed 


Wiked 


the franchise, and yet should have immemorially ceased from its 
exercise for so long a time, without a trace being found of any Act 
to deprive them of their right of voting, or a suggestion in history 
or elsewhere of any cause why they should have been disfranchised, 
or of the fact that they ever had been disfranchised. 

We were also referred to the report in 7 Mod. 263, of the case 
of Olive v: Ingram, in which it was supposed there were dicta 
favourable to the notion that in antient times women voted for 
members of parliament. The case, however, when examined, is an 
authority the other way. It was a question as to whether a woman 
could vote in the election of asexton; and Lord Chief Justice Lee, 
who is said to have referred to a manuscript case of Hakewell’s, as 
shewing that a feme sole freeholder could vote for a member of 
parliament, afterwards, at one of the many adjournments of the case, 
distinctly wished it should not be understood that such was his own 
opinion (1): and the case was ultimately decided upon the ground 
that, “a sexton’s duty being in the nature of a private trust,” a woman 
might vote at the election. According to the report of the case in 
2 Strange, 1115, the ground of the decision is stated to have been 
that the office of sexton “did not concern the public;”’ and the 
judges expressly guarded themselves from creating any precedent 
or authority for women having a right to vote in matters concerning 
the public. 

On the other hand, the opinion of Lord Coke (2), who clearly 
considered the law to be that women were disqualified at common 
law, would under any circumstances be of great authority : but, 
when it is supported by centuries of usage quite in accordance 
with his statement, the authority becomes such as it would be 
impossible for this Court to disregard. 

Mr. Coleridge, who ably argued the case for the appellant, made 
an eloquent appeal as to the injustice of excluding females from 
the exercise of the franchise. This, however, is not a matter within 
our province. It is for the legislature to consider whether the 
existing incapacity ought to be removed. But, should Parliament 
in its wisdom determine to do so, doubtless it will be done by the 

(1) 7 Mod. at p. 271. (2) 4 Inst. 5. 
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use of language very different from anything that is to be found in 
the present Act of Parliament. 
I think the revising barrister was right, and that his decision 


ought to be affirmed. 
Decision affirmed. 


Attorney for appellant: P. H. Lawrence, for Blain & Chorlton, 
Manchester. 

Attorneys for respondent: Johnson & Weatheralis, for Sudlow & 
Hinde, Manchester. 


CHORLVON, Avpettanr; KESSLER anp AnornEr, RESPONDENTS. 
Parliament—County Vote—Woman—40s. Freehold—8 Hen. 6, c. 7. 


A woman, though possessed of a 40s, freehold in a county, is not entitled to vote 
at the election of knights of the shire. 


““Apprat from the Revisin g Barrister for the south eastern division 
of the county of Lancaster. 

 Phillipine Kyllman, on the list of claimants, was duly objected. 
to by Thomas Webster. 

It was proved that Kyllman was a feme sole of full age, and 
seised of an estate of inheritance in fee simple of a dwelling house 
which was free land or tenement of the value of 40s. by the year 
within the meaning of 8 Hen. 6, c. 7. 

It was objected on behalf of Webster, that Kyllman, being a 
woman, was incapacitated by law from being entitled to vote, or to 
have her name placed on the list of voters for the county. It was 
contended on behalf of Kyliman, that she was entitled to be 
registered as a voter and to vote. 

The revising barrister held that Kyllman was not legally entitled 
to vote or to be so registered, and erased her name from the list of 
claimants. 

If the Court should be of opinion that he was wrong, and that 
Kyllman was legally entitled to vote and to be registered as a 
voter, the name of Kyliman was to be inserted in the list of voters 


for the county. 


Coleridge, Q.C., and Dr. Pankhurst, for the appellant. 
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Bovitt, C.J. The case is concluded by the case of Chorlton v. 
- ings (1) just decided. The Court in that case purposely gave 
judgment on the question whether women “could in any case be 
entitled to vote in the election of members of parliament, and did 
not confine themselves to the particular question of elections for 
boroughs. 


Wiutes, Byzzs, and Keatine, JJ., concurred. 
Decision affirmed. 


Attorney for appellant: P. H. Lawrence, for Blain & Chorlton, 
Manchester. 


WILSON, Apretnant ; THE TOWN CLERK OF SALFORD, RuspoxDeEnv. 


Parliament—Women—Right to Appeal—Consolidated Appeals—6 Vict. c. 18, 
ss. 42, 44. 


A woman, not being a person within the meaning of 6 Vict. c. 18, cannot appeal 
from the decision of a revising barrister under the provisions of s. 42. 

Where appeals had been consolidated in which some of the respondents were 
women, the Court dismissed the appeals as improperly consolidated under s. 44. 


APPEAL from the Revising Barrister for the borough of Salford. 

The overseers of the township of Salford placed the name of 
Martha Wilson on the list of voters for the borough of Salford as 
follows: “ Wilson, Martha—26, Wilburn street—House—26, Wil- 
burn street.” 

Wilson was not objected to, and her qualification as stated in 
the list of voters appeared to be sufficient in point of law, but the 
revising barrister held that the overseers had mistaken their duty 
in placing her name on the list of voters, as she was disqualified 
on account of her sex, and her name was expunged from the list. 
Wilson gave due notice in writing that she was desirous to appeal 
against this decision, and the barrister stated this case. 

‘The names of 134 other women were expunged under similar 
circumstances, and their appeals were consolidated. 

If the Court were of opinion that the revising barrister was 
wrong in expunging the names of Wilson, and the other persons, 
they were to be restored. 

(1) Ante, p. 374. 
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J. A. Russell, Q.C. (R. G. Williams with him), for the appellant, 
contended that the revising barrister had no power to strike 
off the name of the appellant, as it was not objected to; but, as 
the Court expressed no opinion on the point, the arguments are 
omitted. 

Manisty, Q.C. (C. Crompton with him), for the respondent, con- 
tended that the word “ person” in 6 Vict. c. 18, s. 42, which gives 
the right to appeal, must be confined, as in other parts of the 
registration acts, to male persons, and that the appellant, being a 
woman, had no locus standi. 

Russell, in reply, contended that such an objection to the juris- 
diction of the Court ought to have been urged before, and had 
been waived by the respondent allowing the argument of the case, 
on its merits, to proceed. 


Bovit1, C.J. If we have no jurisdiction we cannot acquire it 
"by, the réspondent having delayed his objection. It is clear that 
only males are“ persons” within the meaning of 6 Vict. c. 18, and 
have a right to appeal under the provisions of that Act, and that 
we have therefore no authority to hear this case. 


Byzs, and KEatine, J.J., concurred. 
Appeal dismissed. (1) 


Attorney for appellant: H. K. Randell, for Cobbett, Wheeler, & 
Cobbett, Manchester. 

Attorneys for respondent: Chester & Urquhart, for Brett, Han- 
kinson, & Kearsley, Manchester. 


(1) BENNETT, Arrrttant ; BRUMFITT, Responpent. 
ASHCROFT’S CASE. 

Nov. 9, 1868. The revising barrister had consolidated appeals, as to the vali- 
dity of notices of objection to county voters which did not state the grounds of 
objection, 

The barrister held the notices bad, and retained the names of the persons objected 
to on the list. Some of them were women; the Court dismissed these appeals as 


improperly consolidated. 
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Nov. 10. REE’S CASE. 


Parliament—County Vote—Notice of Objection—6 Vict. c, 18, s. 7; 80 & 31 
Vict. c. 102, ss. 30, 59; 31 & 32 Vict. c. 58, ss. 17, 19. 


The notices of objection to a county voter, sent to the overseers and the voter 
respectively, need not state whether the name of the voter is on the list of voters 
entitled to vote in respect of the franchises existing before the Representation of 
the People Act, 1867, or on the list of 127. cccupiers made out by the overseers 
under the provisions of that Act. 


APPEAL from the Revising Barrister for the south eastern division 
of the county of Lancaster. 

Herman Philip Ree was described on the register of voters for 
the township of Moss Side, in the above-named division of Lan- 
cashire, as follows :— 


“Ree, Herman Philip—Whalley Range, Moss Side—Freehold 
house and land—The Holme Whalley Range.” 


It appeared that there were the following lists for the township 
of Moss Side :— 


1. A list of -persons entitled to vote in respect of the franchises 
conferred by or existing previously to 2 Wm. 4, c. 45, being the 
list upon which the name of Ree appeared, prepared according to 
the provisions of the Registration Act, 6 Vict. c. 18. 

2. A list of persons claiming to vote in respect of the fran- 
chises conferred by or existing previously to 2 Wm. 4, c. 45, and 
made out pursuant to 6 Vict. c. 18, s. 5, and form No. 3 in sche- 
dule A. 

3. A list of persons entitled to vote under and by virtue of the 
Representation of the People Act, 1867, and the Parliamentary 
Electors Registration Act, 1868, in respect of the occupation of 
lands and tenements within the township of the rateable value of 
12/7. and upwards. 

4. Alist of persons omitted by the overseers from such list of 
occupiers, and who claimed to vote in respect of oceupation of lands 
and tenements within the said township, of the rateable value of 
127. and upwards, and made out pursuant to the Representation of 
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the People Act, 1867, and the Parliamentary Electors Registration 
Act, 1868, s. 17. (1) 
The name of Ree appeared only on the list No. 1 above referred to. 
The notice of objection given by the objector Webster to the 
overseers against the name of Ree, was in the following form :— 


Novice or OBJECTION. 

To the Overseers of the township of Moss Side, in the south eastern division of 
the county of Lancaster,—I hereby give you notice that I object to the 
name of the person mentioned and described below, being retained on the 
list of voters for the south eastern division of the county of Lancaster, 

Christian name and surname of the voter objected ] 
to as described in the list or register m= Ree, Herman Philip. 
Place of abode as described . : ; : . Whalley Range, Moss Side. 
Nature of qualification as described .. 3 . Freehold house and land. 
Street, lane, or other like place where the qualify- 
ing property is situate, &c., as described in ¢ The Holme, Whalley Range. 
the list or register . 4 ° 


® And tKe notice to the person objected to was in the form fol- 


lowing :— 
Novice Or OBJECTION. 


-~ To Mr, Herman Philip Ree, of Whalley Range, Moss Side. 

Take notice that I object to your name being retained on the Moss Side list of 
voters for the south eastern division of the county of Lancaster, and I ground my 
objection on the third column of the register. 

And the objection so far as grounded on the third column relates— 

To the nature of your interest in the qualifying property, and 
To the value of the qualifying property. 


It was contended on behalf of Ree, the person objected to, that the 
notice to the overseers, and the notice to Ree, were, respectively, 
invalid for the following reasons: 1. That inasmuch as there were 
two separate and distinct lists of persons entitled to vote for the 
division of the county of Lancaster, viz., the lists above referred to 
as Nos. 1 and 3 respectively, and also two separate and distinct 
lists of persons claiming to vote, viz., the lists above referred to as 
Nos. 2 and 4 respectively, the notice to the overseers and the 
notice to the person objected to respectively, ought to have 
specified the list to which the objections referred, as directed in 
the note to form No. 10 in schedule B. to 6 Vict. c. 18, and in 

(1) This is nota “list *in the sense ister and.as to which a notice of ob- 


that the other three lists are, viz., a jection can be sent. 
list which is to be revised by the bar- 
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the Representation of the People Act, 1867, ss. 59 and 61, and the 
Parliamentary Electors Registration Act, 1868, s. 19. 

Tt was contended on behalf of the objector that it was not neces- 
sary to specify the list to which the objection referred, and that 
the notices of objection respectively were valid, they being re- 
spectively in accordance with the forms given in schedule A, to 
6 Vict. c. 18, forms Nos. 4 and 5, and the schedule to 28 Vict. 
c. 36, and the objection being to a county vote. 

The revising barrister decided that both notices were valid, and 
as Ree did not appear, erased his name. 

Appeals in respect of nineteen other voters were consolidated. 

The question for the Court was whether the notices respectively 
were valid. 


Mellish, Q.C. (Wills with him), for the appellant. The question 
is, whether the notices of objection to a county voter ought to 
state the list on which the voter’s name is. This is certainly 
necessary in the case of a borough voter, being required by a 
note to the form 10 in schedule B to 6 Vict. c. 18, which has 
been held to be imperative: Barton v. Ashley. (1) Prior to the 
passing of the Representation of the People Act, 1867 (380 & 31 
Vict. c. 102), there was only one list of voters for each township 
or parish in a county, the old register and the list of claimants 
forming only one list of voters (6 Vict. c.18, s. 6); and accordingly 
s. 7 of that Act, and form 4 in schedule A, referred to in it, speak 
of the list ; while s. 17 of the same Act, which refers to boroughs, 
speaks of lists, and form 10 of schedule B, referred to in it, contains 
the note requiring the particular list referred to to be mentioned. 
It is, however, provided by 30 & 31 Vict. c. 102, s. 30, that the 
overseers shall prepare a list of persons entitled to vote as 122. 
occupiers; and by s. 19 of 31 & 32 Vict. c. 58, their names are to 
appear in a separate list, forming part of the lists of county voters. 
There are, therefore, now two lists of voters for counties, exactly as 
there are in the case of boroughs, in which there are lists of rated 
occupiers and of voters under the reserved franchises. The 30 & 31 
Vict. c. 102, s. 56, provides that all laws, customs, and enactments, 
relating to the registration of persons entitled to vote, shall apply, as 


(1) 20.8.4; 15 LJ. (GP.) 36, 
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nearly as circumstances admit, to any person by that Act authorized 


to vote; and in s. 59 that the Act shall be construed as one with the Gporuron 


Registration Acts. Although, therefore, there is no direct enact- 
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the list in which his name appears, the Court will apply the rules 
relating to the notices to be given in the precisely similar case of 
borough voters to the notices of objection to county voters. This 
is the more desirable, because the same voter’s name will often 
appear on both lists; and in such case if he knows the list in respect 
of which the objection is made, he may often be spared the trouble 
of appearing, his other qualification being sufficient. 

Quain, Q.C.(C. H. Hopwood with him), for the respondent. The 
Registration Act (6 Vict. c. 18), regulates in ss. 7 and 17 the forms 
of notice to be given to the overseers in the case of counties and 
boroughs respectively. The question in this case really is, whether 

etheye is anything in the recent Acts to oblige an objector to use the 
fotm given by the Act for use in boroughs in the case of a county 
voter. There can be no doubt in respect of the notice to be given 

-to the voter, because that need not specify the list on which his 
name appears, even in the case of boroughs. The 30th section 
of 30 & 31 Vict. c. 102, and the 17th section of 31 & 32 Vict. 
e. 58, do not make any reference to notices of objection or the 
sections of the former Acts relating to them, though they apply 
other parts of the machinery used in boroughs to the new county 
list. Nor is there any need to state the list in which the voter’s 
name appears in the case of county voters, because the form of 
notice used in counties, and which is given by 6 Vict. c. 18, s. 7, 
schedule .A, No. 4, states the qualification of the voter, and will 
thus at once shew on which list his name is; that is not the 
case in boroughs, where the form of notice is general. 

[Keartine, J. If the voter be on both lists, must the objector 
give two notices ? | 

He would probably only have to state both qualifications. 

Wills, in reply. The object of the rule in the case of borough 
voters is to save the overseers trouble and ensure accuracy, and 
this would equally be gained in the case of counties by adopting 
the same rule. The 17th section of 31 & 32 Vict. c. 58, is only 
declaratory ; the provisions respecting the mode of claiming to he 
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put upon the list of borough voters are, in fact, declared by it to 
have been enacted with respect to the 12d. qecupiers in counties by 
the effect of the 56th section of 30 & 31 Vict. c. 102, and it is 
thus shewn what is the meaning of that section, and that it was 
intended to apply all the necessary provisions respecting borough 
voters to the case of the 127. occupiers in counties. 


Bovitz, C.J. Throughout the Acts of Parliament relating to 
the representation of the people and the registration of voters, 
a marked distinction is made between counties and boroughs: not 
only are the sections relating to the two separate, but there are 
separate schedules containing the forms to be used in the two 
cases. 

This was the case in the Reform Act (2 Wm. 4, c. 45), with regard 
to notices of objection, but the forms given by that Act were very 
general, both for boroughs and counties, and did not point out such 
particulars as would direct the attention of the parties objected to, 
or of the overseers, either to the particular list or to the grounds of 
objection relied on. When the Registration Act, 1843 (6 Vict. c. 18), 
was passed, the distinction was preserved between counties and 
boroughs both in the body of the Act and in the schedules, but the 
notices in each case were made more definite; in the form of notice 
to be given to the overseers in the case of counties, the nature 
of the qualification of the voter as described on the list is stated ; 
this is not given in the form for boroughs, but there is, on the 
other hand, a note requiring the objector to specify the list to 
which the objection refers, if there be more than one, and if the list 
contains two or more persons of the same name, to distinguish the 
person intended to be objected to. Again, when it was thought 
right by the legislature in 1865 to make fresh provision with 
regard to the registration of voters, the Act then passed (28 Vict. 
c. 36), related chiefly to counties; and the provisions of that Act 
made no difference with respect to the notice to be given to the 
overseers. It is quite true, as has been said, that there are now 
separate lists of voters in counties much as there haye always been 
in some boroughs; but I can find nothing in the Representation of 
the People Act, 1867 (80 & 31 Vict. c. 102), giving full effect to 
ss. 56 and 59, which would, make it right for the Court to mix up 
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the forms of notice of objection for counties and boroughs, and if we 
did it would lead to incalculable confusion. 

Nor is there any necessity to specify the list, for as the notice of 
objection given to the overseers in the case of a county voter men- 
tions the nature of the qualification of the party objected to, it will 
indicate most clearly to the overseers who have made out the lists, 
in which list his name will be found. In the present case the 
notice of objection states the nature of the qualification of the person 
objected to as “freehold house and land,” so that the overseers could 
not have been in any doubt in which list the name was to be found. 
The notice, therefore, cannot in this case have misled the overseers, 
though it is not necessary to rest our decision on that ground, but 
it may serve to shew that there is no need to mix up the forms laid 
down by the Acts of Parliament for counties and boroughs. The 
notice here was in the form, and the only form, given in the 

eStatute; and I am of opinion that the revising barrister was right, 
arid that the appeal must be dismissed with costs. 


—~ byrrs, J. 7 J entirely agree with all that has fallen from the 
Lord Chief Justice, and that the decision of the revising barrister 
should be affirmed. 


Keratine, J. If since the introduction of the new list of county 
voters the old form of notice would, if retained, tend to mislead 
the overseers, or would not afford them sufficient information, I 
think the words of the 56th section of the Representation of the 
People Act, 1867 (30 & 31 Vict. c. 102), would be sufficient to 
introduce any fresh machinery which might be required from the 
parallel case of borough voters. But I think Mr. Quain has 
successfully shewn that the old form of notice will enable the 
overseers to perform their duties without difficulty, and will give 
them all the information they require. Itis observable, that in the 
form No. 10 of schedule B to 6 Vict. c. 18, only the name of the 
voter is mentioned; but in the list of claimants’to be published 
by the overseers for the information of the public, form No. 8 in 
the same schedule, the nature of the qualification is given, and 
it is not specified in the heading to that form to what list of voters 
the claim refers; the statement of the qualification seems there- 
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fore to be treated as a sufficient notification of the particular list. 
I agree, therefore, with my Lord and my Brother Byles, that this 
appeal should be dismissed, and as the objection was not on the 
merits, with costs. 


Brert, J. As far as I have heard the arguments in this case, 
I agree with the judgments which have just been given; and I 
think that s. 17 of 31 & 32 Vict. c. 58,is against, and not in favour 
of the appellant’s contention. Formerly the overseers in counties 
had quite different duties from those in boroughs, the latter having 
to use their discretion in making out the lists, while the former only 
acted ministerially ; under the new law, part of the borough system 
is introduced into counties, and it seemed only just that, in respect 
of the new list so formed, persons omitted should have an oppor- 
tunity of sending in their claims in the same manney as in the 
ease of boroughs. It was doubted, however, whether the 15th 
section of the old Registration Act (6 Vict. c. 18), which referred 
only to boroughs, applied to the new 12/. list in counties; and in 
order to remove this difficulty, the legislature has said (81 & 32 
Vict. c, 58, s. 17), that s. 15 shall apply to the new class of voters 
in counties as well as to borough voters; but, although the atten- 
tion of the legislature must therefore have been called to the ques- 
tion now before us, nothing is said in the Act respecting notices of 
objection, the forms of which, therefore, must remain unaltered ; 
and there is very good reason for no alteration, inasmuch as the 
form of notice of objection to a county voter, already given in the 
previous Act, by specifying the qualification of the party objected 
to, gave all the information required. 


Decision affirmed. 


Attorney for appellant: P. H. Lawrence, for Blain & Choriton, 
Manchester. 


Attorneys for respondent: Milne & Co., for Sudlow & Hinde, 
Manchester. 


VOL. IV.] EASTER TERM, XXXII VIOT. 


BENNETT, Aprettant; BRUMFITT, Respoxpeyr. 
ALDERSON’S CASE. 


Parliament—County Vote—Notice of Objection to 121. Occupier —28 Vict. 
c, 36, s. 6. 


A notice of objection sent to a voter on the list of 127. occupiers for a county, 
must specify the grounds of objection according to the provisions of 28 Vict. ¢. 36, 
S765 


AppEAL from the Revising Barrister for the south west division 
of the county of Lancaster. 

The name of John Alderson was inserted in the list, published 
by the overseers of the township of Bootle-cum-Linacre, of per- 
sons entitled to vote as occupiers, as owners or tenants, of lands or 
tenements of the rateable value of 127. or upwards, in respect of a 
fiouse occupied by him in Derby Road in the township. 

The appellant objected to the name being retained on the list. 

A notice of objection had been duly served by the appellant on 
the overseers, and one in the following form on Alderson :— 

“To Mr. John Alderson, Derby Road,—I hereby give you notice 
that I object to your name being retained on the list of voters for 
the south west division of the county of Lancaster.” 

It was objected on behalf of Alderson, that such a notice of ob- 
jection was bad in law, because the ground or grounds of objection 
were not specifically stated therein by naming the column or 
columns of the list on which the objector grounded his objection, 
pursuant to the 6th section of the County Voters Registration 
Act, 1865 (28 Vict. c. 36). (1) 

(1) 28 Vict. c. 36, s. 6:—“ Any no- 
tice of objection to any person on the 


list of claimants for any parish or town- 
ship may be given according to the pro- 


sufficiently satisfied by naming the 
column or columns of the list on which 
the objector grounds his objection. 
Provided always, that if the objection 


visions of the 7th section of the principal 
Act (6 Vict.c. 18), but with that excep- 
tion no notice of objection given under 
the provision of the said 7th section, other 
than a notice to the overseers, shall be 
valid, unless the ground or grounds of 
objection be specifically stated therein ; 
and this provision shal! be deemed to be 


be grounded on the third column, then 
it shall be necessary to state in the 
notice whether the objection relates to 
the nature of the voter’s interest in the 
qualifying property or to the value of 
the qualifying property, or to both; and 
each of such last mentioned grounds of 
objection shall be deemed a separate 
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On the other hand, it was contended by the appellant, that 
the form of notice of objection given in No. 2, schedule A. of the 
County Voters Registration Act, 1865, clearly pointed out that 
the notices, wherein the grounds of objection were required to be 
specifically stated, were only those to be given to parties already 
on the register, and that although the list of 122. occupiers might 
not strictly be a “list of claimants,” it was in the nature of a “list 
of claimants,” whilst it was most certainly not the register, and 
that therefore a general notice of objection given to such occupier, 
in the form directed by the 7th section of the principal Act, 6 Vict. 
e. 18, was a valid notice of objection. 

The revising barrister decided that Alderson was not a claimant 
within the meaning of the Representation of the People <Act, 
1867, and the Registration Acts therein referred to, and that 
therefore the general notice of objection was bad, and retained 
the name of Alderson on the list of voters. 

If the Court should be of that opinion, the list was to stand 
without amendment; but if the Court should be of a contrary 
opinion, then the register was to be amended by expunging the 
name of Alderson. 

Appeals in respect of thirty-seven other persons were consoli- 
dated. 


MeIntyre (Charley with him), for the appellant. There are two 
grounds on which the appellant rests his contention that a notice 
of objection to a voter on the 122. list of occupiers, need not contain 
a statement of the grounds of objection under the provisions of 
28 Vict. c. 36, s. 6. First, the 122. occupiers, if not literally 
“claimants,” are in the nature of claimants, and therefore come 
within the exception in that section ; and secondly, if this conten- 
tion be wrong, the section cannot apply to the new voters at all, 
and the notices of objection must be regulated by the same rules 
which govern notices of objection to voters in boroughs to which 
they are akin. At the time of the passing of 28 Vict. c. 36, there 


ground of objection, as well as any ob- numbered 2, in schedule A. to this Act, 
jection grounded on any one of the or to the like effect in substitution for 
other columns ; and such last mentioned the form numbered 5, in schedule A. to 
notice may be according to thé form the principal Act.” 
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were two classes of county voters, those who were on the register and 
those who had claimed to be put upon it, who were included in a 
list of claimants made out by the overseers. The real distinction 
between those two classes was that those who were on the register 
had already been revised, and, as neither payment of rates nor, in 
general, occupation for the previous year was required of a county 
voter, he would, if once upon the register, be entitled to remain 
there in the absence of any special circumstance, such as his part- 
ing with the qualifying property. This explains the provisions of 
the 6th section of 28 Vict. c. 36, requiring notice of the specific 
objection to be given to a voter already on the register, and of 
ss. 7 and 8 which permitted the voter to confine his proof to the 
specific objections stated in the notice, and enabled the revising 
barrister to give costs against the objector if the objection were 
frivolous. This being the case respecting the lists, the Represen- 
tation of the People Act, 1867, was passed, by which a new class 
of voters is created, viz., the 120. occupiers, and the overseers are 
directed to make alist of such voters for the barrister to revise. 
“Now, thé persons on this list have never had their claims revised, 
for a new list is to be made out each year, the qualification depend- 
ing on the occupation and payment of rates during the previous 
year. They have no resemblance, therefore, to persons on the old 
register, and none of the reasons for the protection afforded by 
28 Vict. c. 36, ss. 6,7, and 8 apply to them. It is true that they are 
not literally claimants, as they send in no claim themselves, but 
the overseers in effect make the claim for them, and they are 
really in the same position as the persons on the old lst of 
claimants. It is also true that there are claimants to be put on 
the 122. list, but they are not entitled to any notice, and may be 
objected to at the time their claim is heard, and they closely cor- 
respond to persons omitted by the overseers from the list of 
claimants, whose case is provided for by 6 Vict. c. 18, ss. 37, 39. 
If the above contention be not correct, and the list of 127. occu- 
piers cannot be considered as a list of claimants, then the 6th sec- 
tion of 28 Vict. c. 86, cannot apply at all to the new list, and the 
form of notice must then be taken from those used in the case of 
similar lists in boroughs. The whole of the latter part of the sec- 
tion can only apply to the old register; it cannot be necessary to 
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state whether the objection relates to the nature of the voter's 
interest in the property or to the value of the qualifying property, 
which is interpreted by s. 17 to mean amount of rental, neither 
objection being applicable to the new list. On the other hand, 
there is no column by reference to which you could point out the 
objection that the voter had not paid his rates, or that the pre- 
mises were not of the required rateable value. Further, form 2 
given in schedule A. (28 Vict. c. 36), is expressly stated in the 
heading to be a form of notice to be given to persons on the 
register, which 12/. occupiers are not. If the 28 Vict. c. 36, s. 6, 
does not apply, the form of notice will naturally be taken from 
that given in the case of occupiers under the borough franchise, 
which is a general notice; this appears from 30 & 31 Vict. e. 102, 
s. 80, and 31 & 32 Vict. c. 58, ss. 17, 19. 

[Bovity, C.J. We decided in the case of Chorlton v. Johnson, 
Ree’s Case (1), that the forms of notices for counties and boroughs 
could not be mixed ‘together. 

Brett, J. The fact that s. 17 expressly states that the 15th 
section of 6 Vict. c. 18 shall apply to county lists, rather implies 
that the other provisions respecting borough lists, including the 
forms of notices of objection, should not apply. ] 

Section 17 is declaratory, not enacting, and there is no reason 
why if the 15th section was incorporated, independently of it, by 
the effect of ss.56 and 59 of the Representation of the People Act, 
1867, the other sections of the old Act relating to borough voters 
should not have been so also. By s. 19 the overseers are to make 
out a fresh list every year. The way in which they are to do so 
is to be supplied from the provisions of 6 Vict. c. 18, respecting 
boroughs. 

C. Crompton, for the respondent. The question depends entirely 
on 28 Vict. c. 36, s.6. That section is perfectly general, requiring 
a specific notice in the case of all county voters, with one single ex- 
ception, viz., that of claimants, and within that the appellant has 
failed to bring Alderson. The Representation of the People Act, 
1867, s. 56, provides expressly that the Registration Acts shall 
apply to the new franchises as nearly as circumstances admit. If, 
therefore, the form of notice in the schedule to 28 Vict. e. 36, is 

(1) Ante, p. 400, 
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not strictly applicable, it must be altered as far as is necessary. 


[He was then stopped by the Court. ] 
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Bovitt, C.J. Iam of opinion that the decision of the revising season's 


barrister was right, and that the notice was insufficient, because 
the ground of objection was not specifically stated. The express 
object of 28 Vict. c. 36, was to require specific objections in 
every case but that of a person described as a “claimant,” and 
looking to the legislation as to lists of voters, I think that Alderson 
was not a claimant. If this had been the case of a borough voter, 
he certainly would not_have been a claimant, but a person placed 
on the list by the overseers, who are in a position to be likely to 
know who are entitled to the franchise; and by 30 & 31 Vict. 
c. 102, s. 30, the same machinery that was provided for forming the 
register of occupiers in boroughs is to apply to the case of 124. 
eoccpiers in counties. That being so, there are also express enact- 
merits as to what is to be the list of voters for counties. Accord- 
ing to the earlier Acts, it was the copy of the old register and the 
list of voters who sent in their claims. The 30 & 31 Vict. c. 102, 
added a new class, viz., the 127. occupiers, and by s. 17 of 31 & 32 
Vict. c. 58, express provision was made that persons omitted by 
the overseers might claim to be inserted like persons omitted from 
a borough list; and bys. 19 of 31 & 32 Vict. c. 58, it is enacted 
that there is to be a separate list of the county voters qualified by 
30 & 31 Vict. c. 102, which is to be deemed part of the lists of 
voters. When this Act had passed, the list of county voters con- 
sisted of the copy of the old register and the list of claimants pre- 
pared by the overseers from the claims sent to them, with the 
addition of the 122. occupiers; but it is not said that the list of 
persons claiming to be placed on the 12J. list is to be part of the 
lists of voters, and the very fact that this section, containing an 
express enactment as to the list made out by the overseers being 
part of the lists of voters, is entirely silent as to persons who send 
in claims shews that the latter are only claimants. Again, as re- 
spects persons strictly claimants, the objection in boroughs was not 
necessary for the purpose of compelling them to prove their quali- 
fication (for they were obliged to do so), but in order to let in the 
objector, and therefore a general notice was allowed; whether there 
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be an objection or not, the claim in either case in a borough is to 
"be proved. That being so, the object of the statutes is to put the 
formation of the list of 127. occupiers in counties on the same 
footing as that of 102. occupiers in boroughs. By s. 59 of 30 & 31 
Vict. c. 102, that Act, so far as is consistent with it, is to be con- 
strued as one with the Registration Acts, and we must endeavour 
to put a consistent interpretation on the whole. The question in 
this particular case arises on s. 6 of 28 Vict. c. 36, which provides, 
that “any notice of objection to any person on the list of claimants 
. may be given according to the provisions of the 7th section 
of the principal Act; but with that exception, no notice of objec- 
tion given under the provisions of the said 7th section, other than 
a notice to the overseers, shall be valid unless the ground or 
grounds of objection be specifically stated therein.” We ought to 
give effect to this useful section if we can; and, in my opinion, it 
is applicable to this case. I think Alderson was not a claimant, 
and that a specific objection was required. It is true that the 
words used in the section for shewing what is sufficient in stating 
the grounds are not applicable, but we ought not to reject what is 
applicable because another part of the section does not apply, espe- 
cially as “no notice of objection” (unless within the exceptions) is 
to be valid unless the grounds are specifically stated. It has also 
been contended that form 2 in the schedule A. to 28 Vict. c. 36, is 
to control s. 6 of the Act; but I think it has not that effect. I 
am therefore of opinion that Alderson was not a claimant, and that 
the revising barrister was right. 


Bytus, J. I am of the same opinion. The interpretation of 
these Acts is full of difficulty, and I cannot trust myself to make 
any remarks but such as are absolutely requisite to the case before 
us. It seems to me that Mr. Crompton is right in saying that 
this case entirely depends on the 6th section of the Act of 1865 
(28 Vict. c. 36). The voter had been put on the list by the 
overseers, but not through his having claimed at all, and he 
was therefore not a claimant. If he had been a claimant, the 
exception would have applied to him: not being within the excep- 
tion, he must be within the otherwise universal clause, and the 
notice to him therefore must be specific. The only difficulty arises 
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from the form Ne, 2 in schedule A, which undoubtedly is strictly 
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of the notice is required by the section, not by the form in the par came 
schedule, which, moreover, is not repugnant to, though it may Axpxrson’s 


not be in all respects suitable to, the present case. 


Keatine, J. I quite agree that it is not easy to find one’s way 
through these enactments, and I have had considerable doubts 
in this case whether the voter, though not in terms a claimant, 
was not such within the meaning of the 6th section of 28 Vict. 
c. 386. I cannot say that my doubts are wholly removed, but the 
rest of the Court have a clear opinion the other way, and my 
doubts are not sufficient to make me dissent from their judgment, 
the most important thing being that some rule should be laid 
down. 


“ ,Drert, J. Three questions are raised in this case. First, what 
was the law at the passing of the new statutes of 1867 and 1868? 
_Secondly, how far has it been altered by those statutes? Thirdly, 
how is the old law, if unaltered, to be applied in the present 
case? Now, at the time of the passing of the new statutes, the 
form of notices of objection in counties was regulated by 6 Vict. 
ce. 18, and 28 Vict. c. 86; and taking those Acts together, it may 
be said, generally, that persons on the register were to have 
specific notice given them of the nature of the objection to their 
vote, but that persons who claimed to be put on the register were 
only entitled to a general notice. The only two classes at that 
time were persons on the register and claimants; therefore the 
form of specific notice, which was not applicable to claimants, 
was given in the schedule with details applicable te persons on 
the register. Then, has this law been altered? It was con- 
tended in Chorlton v. Johnson, Ree’s Case (1), that the form of 
the notice to be given to a county voter was altered by the 
17th section of the Registration Act of 1868 (31 & 32 Vict. 
ce. 58). Ithen explained why I thought that that section rather 
shewed that the legislature had not intended to alter the form 
of notices of objection in counties. The 19th section of the 
same Act has also been relied on to day, but that section does 
(1) Ante, p. 400, 406, 
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1s6g not affect the form of notice, but refers only to the mode of 
~Bennerr Making out the list of voters and the modevof correcting it. ‘The 
Bauyarn, same may be said of the 30th section of the Representation of the 
Auperson’s People Act, 1867. The only remaining question is, how the old 
Case. —_ Jaw is to be applied to the new list. It is clear to me that persons 
on the new list are not claimants. The act of the overseers in 
making out the list is not ministerial but discretionary, and there 
are to be claimants distinct from the voters whose names are placed ' 

on the overseers’ list. 

The 56th section of the Act of 1867 says that all laws relating 
to the registration of persons entitled to vote shall apply as nearly 
as circumstances admit to the new voters. Since therefore the 6th 
section of the Act of 1865 provides that the general notice shall 
be sufficient only in the case of ‘claimants, and the voter in this 
case was not a claimant, it is clear that he was entitled to a 
specific notice, and it the form given in the schedule be not 
strictly applicable, a form as like it as may be must be used. 


Decision affirmed. 


Attorneys for appellant: Gregory, Rowcliffes, & Rawle. 
Attorneys for respondent: Field, Roscoe, & Co. 


Nov. 12. JONES, Appetnant; PRITCHARD, Resronpent, 
Parlicment—County Vote—Notice of Objection—Place of Abode of Objector— 
6 Vict. c. 18, s. 7, sch. A, forms 4, 5. 
The sufliciency of the description of an objector’s place of abode in a notice of 


objection to a county voter, is a question of fact for the revising barrister, to be 
decided after hearing evidence, if necessary. 


APPEAL from the Revising Barrister for the county of Merioneth. 
Thomas Pritchard, on the list of voters for the county, was 
objected to, and the notices of objection to the overseers and to 
the voter, were signed respectively “ Walter Butler Clough Jones 
(place of abode), Bronygraig,” and “Walter Butler Clough Jones, 
of Bronygraig,” “on the register of voters for the parish of Corwen.” 
Jones was described in the register as residing at Plasyndre 
Corwen; but he had left that house for some months, and had 
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resided at Bronygraig, distant about one mile from the town of 
Corwen. 

It was argued on the part of Thomas Pritchard, that the 
description of the place of abode of the objector was insufficient on 
its face, and would not be deemed in point of law a good descrip- 
tion of the place of abode, without adding Corwen, the nearest 
town, to the place called Bronygraig, Corwen being also the name 
of the parish. On the part of the objector it was argued that evi- 
dlence was admissible to shew that the notice gave reasonable 
information to the person objected to. It was accordingly proved 
and admitted that if Thomas Pritchard went to Corwen, the town 
and parish in which the qualifying property of the objector was 
situate, the objector would be easily found on inquiry there, and 
that Bronygraig was well known there and could be found without 
any difficulty. 

The revising barrister decided that the notice was bad in law on 
it8 face, and could not be affected by such evidence, or by the fact 
that under the particular circumstances the notice gave the requisite 

“information. 

The appeals in thirteen other cases were consolidated. 

Ifthe Court should be of opinion that the decision of the revising 
barrister as to the insufficiency in law of the description of the 
place of abode of the objector was wrong, the names of Thomas 
Pritchard and the thirteen other persons were to be expunged from 
the register of voters. 


Dowdeswell, Q.C., for the appellant. The forms Nos. 4 and 5 in 
schedule A, 6 Vict. c. 18, only require that the place of abode 
of the objector should be given; they do not require the parish 
to be stated or give any particular mode of describing his place 
of abode. What is a sufficient description is a matter of fact 
to be decided by the revising barrister after hearing evidence. 
The case of Thackway v. Pilcher (1), is conclusive in the appel- 
lant’s favour. [He was then stopped by the Court.] 

R. E. Turner, for the respondent. If it is a question of fact for 
the revising barrister to determine, the Court will not reverse the 
decision which he has given that the notice is insufficient. 


(1) Law Ren. 2°C. P. 100. 
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[Bovitt, C.J. The barrister here held that evidence was not re- 
ceivable, and decided on that ground, and has submitted that as a 
point of law for our decision. ] 

In Woollett v. Davis (1), the description “ The Oaks,” accompanied 
by a statement that the objector was on the register of voters for 
the parish of St. Woollos, was held insufficient, though the full 
address might have been found by reference to the list of voters 
for that parish. 

[Kzatina, J. There the revising barrister had decided that the 
description was as a fact insufficient unless recourse were had to 
the register, and the Court held that that could not be done.] 


Bovitt, C.J. The decision of the revising barrister in this case 
was that the notice was bad in law on its face, and could not be 
affected by evidence or by the fact that, under the particular cir- 
cumstances, the notice gave the requisite information. We must 
take it therefore, that the notice did in fact give the requisite 
information. I can find no authority for saying that such a de- 
scription is necessarily insufficient. If there is any doubt as to 
the sufficiency of the description of the objector’s place of abode, 
it is matter of evidence, and to be decided by the revising barrister. 
A description of the place of abode of the objector may give all 
the information required to a person on the spot, though it may 
convey no information to us sitting here. I think, therefore, the 
appeal must be allowed. 


Byres, J. Jam of the same opinion. According to the deci- 
sion of the revising barrister, if the objector described himself ag 
living at Alton Towers, the notice would be bad on the face of it, 
and no evidence could make it good. 


Katine and Brett, JJ., concurred. 
Decision reversed. 


Attorneys for appellant: McLeod & Cann. 
Attorney for respondent: C. Wilkin, for David Pugh, Dolgelly. 


(1) 40. B. 115; 16 L. J. (C.P.) 185. 
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NORRIS, Apprtnantr; PILCHER, ResronpEnt. 
Purliament—County Vote—Notice of Objection—Sufficiency of Proof—6 Vict. 
c. 18, ss. 100, 101— Place of Abode of Objector. 


The objector, in proof of the service of a notice of objection on P., produced 
an alleged duplicate, stamped by a postmaster, in accordance with the provisions 
of 6 Vict. c.18, s. 100. P., in answer, produced the notice he had actually 
received, which he admitted he had received in due time, but which differed from 
the alleged duplicate :— 

Held, that the objector might rely on the notice so produced by P. and his 
admission as proof of due service of a notice of objection. 

The notice so produced by P. was signed :—“ TF’, N. (Place of abode as described 
on the register): 22, Southampton Street, Bloomsbury, London, W.C. (Present 
place of abode): 110, Guildford Street, Russell Street, W.C.” There is only one 
Guildford Street in the Western Central Postal District of London, and the 
objector lived-there, but there is no Russell Street near it :— 

e Held, that “ London might be supplied in the second address from the pre- 
ceding one, and “ Russell Street” rejected as surplusage, and that the notice was 
therefore sufficient. 


— AppEaL from the Revising Barrister for the eastern division of 
the county of Kent. 

The name of Edward Appleton on the list of voters for the 
parish of Deal was objected to. 

The objector Norris produced a document purporting to be a 
duplicate of a notice sent by him by post to Appleton, under 
6 Vict. c. 18, s. 100, stamped by the postmaster at Charing Cross, 
which duplicate notice was regular in all respects, and in it the 
place of abode of the objector, as stated on the register, and his true 
then present place of abode, were described thus :— 

(Signed) “ Frederic Norris, 
(Place of abode as described on the register) 
«992, Southampton Street, Bloomsbury, London, W.C. 
(Present place of abode) 

“110, Guildford Street, Russell Square, W.C.” 
Whereupon, in disproof of such service, the agent for Appleton 
produced the original notice which had been actually received by 
Appleton in due time by post, and it corresponded in all respects 
with the alleged duplicate except as to the places of abode of the 
objector, which were as follows :— 
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(Signed) “ Frederic Norris, 
(Place of abode described on the register) 
«922, Southampton Street, Bloomsbury, London, W.C. 
(Present place of abode) 
“110, Guildford Street, Russell Street, W.C.” 

The revising barrister decided that due service of the notice of 
objection had not been proved, inasmuch as the stamped document 
produced by the objector in proof of such service was not a dupli- 
cate of the original notice as required by 6 Vict. c. 18, ss. 100, 101, 
but differed therefrom in an essential particular, namely, the true 
then present place of abode of the said objector, which was held 
necessary to be stated therein by the Court of Common Pleas in the 
cases of Melbourne v. Greenfield (1) and Curtis v. Blight (2); and 
that consequently the objector had not complied with the regula- 
tions prescribed by the statute for service through the post-office. 

' Upon such decision being given, the objector claimed to take up 
the notice, produced by the agent for Appleton in disproof of due 
service of a notice of objection upon him, and to make it evidence 
on his, the objector’s, behalf that a proper formal notice of objec- 
tion had been duly served upon and received by Appleton; and he 
contended that the words “ Russell Street” were surplusage, and 
that there was no other No. 110 in Guildford Street in London. 

Upon such contention, the revising barrister decided, first, that 
such original notice could not under the circumstances be made 
evidence to prove due service of a notice of objection; because the 
objector having elected to adopt the particular mode of service 
of notices by post pointed out by s. 100, and having failed in 
proving the same, had no longer any locus standi in the court of 
revision; and because no mode of service of any notice of objec- 
tion by post is provided by the said statute, except in conformity 
to the regulations prescribed by the 100th and 101st sections. 
Secondly, he further decided that the notice was upon the merits 
informal and invalid, inasmuch as the description therein of the 
objector’s then true present place of abode was incorrect, defective, 
misleading, and not set forth so as commonly to be understood, 
especially by persons resident at a distance from London; because 


(1) 7 ©. BN S) 13 20.0.0. (GP) Ce) Os Ba CNS non eee: 
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the same did not state in what city, town, or place Guildford Street, 
Russell Street, W.C., was situate ; because in fact there was, in ordi- 
nary parlance, no such street, within the western central postal dis- 
trict of London, as Guildford Street, Russell Street, there ‘being 
only one Russell Street simpliciter therein, namely, Russell Street, 
Covent Garden, which is a long distance from Guildford Street, 
and has no connection therewith, and another street called Great 
Russell Street, which is also a considerable distance from Guildford 
Street, and does not adjoin thereto, and is in another parish. 

On these grounds the barrister decided that the said notice of 
objection was wholly inyalid, and he retained the name of Appleton 
on the list of voters. 

If the Court should be of the contrary opinion, the names of 
Appleton, and of another person whose case was consolidated, were 
to be struck out of the register. 


ee Manisty, Q.C. (Lumley Smith with lim), for the appellant. The 
appellant was entitled to prove in any way he chose that the voter 
_had duly, received the notice of objection, and his failing to prove 
it in the way he first intended could be no reason for refusing to 
allow him to prove it in another. 

[Bovitt, C.J. There seems to us to have been sufficient proof 
of the due service of the notice, if it was a good notice. | 

There are two grounds on which the revising barrister held the 
address of the objector insufficient as stated in the notice served ; 
first, that it omitted London, and secondly, that Russell Street 
was put instead of Russell Square; but London appears just above 
in the address of the objector as taken from the register, with 
«W.C.” And this was in itself sufficient to shew that the places 
of abode were both in London. Russell Street may clearly be treated 
as surplusage, as there is only one Guildford Street in the western 
central postal district. In Sheldon vy. Flatcher (1), John Flatcher, 
of No. 5, Sherborne Street, on the list of voters for the parish of 
Cheltenham, was held a sufficient address. [He was then stopped 
by the Court. ] 

Tindal Atkinson, Serjt., for the respondent. The notice was only 
produced to answer the objector’s case. 


(1) 5C.B, 14; 17 L.J.(CP.) 34. 
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[Brerr,J. But the voter produces a notice which he admits was 
received by him in due time; how can we say that is not proof of 
the notice having been duly served on him ?] 

If the Court think that there was sufficient evidence of the 
service of the notice, it was at any rate insufficient; the notice 
was sent to a country village of Kent, and there is nothing on its 
face to shew that the objector was living in London rather than 
Canterbury or Deal. The cases shew that the objector must state 
his actual place of abode when, as in this case, it is different 
from his place of abode on the register: Knowles v. Brooking (1) ; 
Melbourne v. Greenfield. (2) In Sheldon v. Flatcher (8), the address 
was the same as in the register, and therefore clearly applied to 
the borough, The word “ London” cannot be supplied from the 
preceding line: Woollett v. Davis. (4) There the revising barrister 
held that the address was sufficient, as the full address was given 
on the register, but the Court overruled the decision. 

[Keatine, J. That was on the ground that the voter ought not 
to be obliged to go to the list and search, in order to find out the 
address; here, the word London appears on the face of the notice. ] 

The barrister has found as a fact that the address was defective 
and misleading, and the question is not the less one of fact because 
he has stated some reasons for his opinion. 

Manisty, Q.C., in reply. In Thackway v. Pilcher (5) it was held 
that the address was sufficient if the voter could have easily found 
the objector by going to the place described, and here the objector 
could have found Guildford Street at once by inquiry in the 
western central district. 


Bovitt, C.J. It is perfectly plain that as a general rule the 
revising barrister must decide all questions of fact, and that upon 
a pure question of fact the Court cannot review his decision ; but 
in this case the barrister has stated his reasons for arriving at his 
conclusion, and as I understand it, has referred to the Court 
whether those reasons ought, in law, to have led him to the con- 
clusion at which he arrived. Taking the case in this view, I think 
his decision cannot be supported on either of the grounds sug- 


(1) 20.B,226; 15L.J5.(CP.)197. (8) 8 C. B14; 17 L. J.(GP.) 84, 
(2) 7C.B.(N.S)1; 2L.5.(CP) (4) 40.B.115; 16 L.J.(0.P,) 185. 
81. (5) Law Rep. 2 C. P. 100, 
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gested. We must consider the notice with reference only to 
what appears on its face, and not by reference to the register or 
any other document, as was held in Woollett v. Davis. (1) But 
immediately above the objector’s present address, is his address 
as appearing on the register, 22, Southampton Street, Bloomsbury, 
London, W.C., and I think the ordinary intendment from that 
would be that the second address equally with the first was in 
London. That being so, the case cannot be distinguished from 
Sheldon vy. Flatcher (2), which decided distinctly that the different 
parts of the notice may be read together. With respect to the 
second objection that was urged, it is admitted that there is only 
one 110, Guildford Street in the western central postal district, 
and “110, Guildford Street, W.C.,” would therefore be sufficient, and 
it cannot in any way affect the validity of the notice that the words 
“ Russell Street” are added. Both the grounds for the decision of 
#he revising barrister are bad, and it must therefore be reversed. 


Byzzs, J. Iam of the same opinion. In the case of Sheldon v. 
Flatcher (2), Coltman, J., says, “The revising barrister has found 
as a matter of fact that the notice was sufficient ; he was not bound 
to state his reasons for coming to that conclusion, nor does he in 
fact intimate that his decision was influenced by the preceding 
facts. If we could see that the notice was such that no reasonable 
man could find it sufficient, then we might deal with it as a ques- 
tion of law.” Here, the barrister has given his reasons, and re- 
quested our opinion on their validity ; and I think that they are 
invalid, and that on the authority of that case his decision must be 


reversed. 


Keratine, J. Iam of the same opinion. If this notice had not 
contained the objector’s address upon the register, I should have 
felt some difficulty in saying that 110, Guildford Street, Russell 
Street, W.C., was a sufficient address without the addition of London ; 
but we are to look at the notice practically to see whether any diffi- 
culty would be occasioned to the voter, and I agree with the rest of 
the Court that we may take into consideration the other matters ap- 
pearing on the notice, and that here it sufficiently appears, taking 


(1) 4C.B,115; 16L.J.(C.P.) 185. (2) 5 C.B.14;17L. J. (GP. 84, 
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1868 the two addresses together, that Guildford Street isin London. I 

~ Norns think, therefore, that without infringing the rule, that the revising 

Puzo, Datrister is to be the sole judge of questions of fact, as he has here 

stated his reasons, on which he thought the address was misleading, 

we may say as a matter of law that we think those reasons were 
insufficient, and that the notice was good. 


Brett, J. In Woollett v. Davis (1) the revising barrister held 
that the defect in the address could be cured by referring to the 
register on which the full address appeared, and the Court held 
that that could not be done; but in Sheldon v. Flatcher (2) the 
Court held that a deficient address might be aided by reference to 
another part of the notice, and that is what the appellant contends 
for in this case. In Sheldon v. Flatcher (2) also it was decided 
that though the sufficiency of the address is usually a question of 
fact to be decided by the revising barrister, yet that if the Court 
can see that the address in the notice is sufficient, it will decide it 
to be so. I agree, therefore, with the rest of the Court, that the 
decision of the revising barrister should be reversed. 


Decision reversed. 


Attorneys for appellant: Hughes & Muskett. 
Attorney for respondent: 7. Hoskins. 


Nov, 11. JONES, Arrettant; JONES, Resronpent. 


Parliament— County Vote—Description of Qualification —* Leasehold” sufficient 
Description of Lease for Life—Inaccurate Description—6 Vict. c. 18, s. 101. 


The nature of the qualification of J. was stated, in the list of persons entitled 
to vote for a county, as leasehold house and garden. J. was the owner of a 
house and garden held on a lease for life :— 

Held, that the description of J.’s qualification was sufficient. 


APPEAL from the Revising Barrister for the county of Merioneth. 

John Humphrey Jones duly objected to the name of John Jones 
being retained in the list of voters for the county. 

The name and qualification of John Jones appeared on the list 


(1) 40, B. 115; 16L.3.(C.P.) 185. (2) 50.B.14; 17 L.J. (O.P.) 34. 
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of claimants as follows :—“ Jones, John—Caerffynon—Leasehold 
house and garden—Caerffynon, self tenant.” 

The objector contended that the description of the qualification 
in the third column was not correct. 

John Jones, in support of his claim, produced a lease of the 

qualifying property, dated the 7th of November, 1865, granted 
to him by Hugh Beaver Roberts; the habendum of which was as 
follows: “To hold the said premises hereby demised unto the 
said lessee, his executors, administrators, and assigns, from the 
29th day of September last past, for and during the term of the 
natural life of the said lessee; but in the event of his dying 
within sixty years from the 29th day of September last, then for 
and during the remainder of a term of sixty years, to be com- 
puted from the 29th day of September, 1865, at the yearly rent of 
10s.” 
* Tle objector contended that John Jones (for whose life the 
qualifying property had been demised), had a present freehold 
interest in the premises, and that the interest in the term of 
years did not accrue till the death of the lessee. 

The revising barrister decided that John Jones had, under the 
lease, a sufficient present interest in the term of years to entitle 
him to a vote in respect thereof, and therefore retained his name 
on the list of voters. 

If the Court should be of opinion that the decision of the revis- 
ing barrister, as to the interest of John Jones in the premises under 
the said lease was wrong, the name of John Jones was to be ex- 
punged from the register. 


Dowdeswell, Q.C., for the appellant. Before the Reform Act 
(2 Wm. 4, c. 45), only persons possessing 40s. freeholds were en- 
titled to a vote for the county; but by that statute, s. 20, a nght 
to vote was given to persons possessing leaseholds for sixty years, 
-and of the value of 10/., reduced by 30 & 31 Vict. c. 102, s. 5, to 
51., and also to persons holding lands for a shorter term if of the 
value of 50/7. ‘The franchises in respect of freeholds and lease- 
holds, therefore, are quite distinct. In this, case the qualification 
was certainly frechold; the interest in the term of sixty years was 
at most a contingent interest, which could in no case vest in the 
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respondent himself. The interest in the lease for his life, and in 
the term of sixty years, could not exist at the same time, or there 
would be a merger. 

R. E. Turner, for the respondent. The voter had a present 
interest in the term of years: Co. Lit. 54 b.; Williams on Exe- 
cutors, p. 637, 6th ed. 

[Byxes, J. It is clear that the interest which the respondent 
had in the land was a freehold interest. | 

In any case he had a right to describe it as leasebold, inasmuch 
as he held the premises on a lease for his life; and even if that 
description be not perfectly accurate the revising barrister could 
amend, and the Court will do so. Indeed, without amendment, it 
would be sufficient under 6 Vict. c. 18,.s. 101, as a description to 
be commonly understood. 

Dowdeswell, in reply. ‘The object of the statement of the quali- 
fication in the list was to give the objector an opportunity of 
objecting if he knew the voter not to possess it. Here the objector 
may have known that the land was worth less than 5/. a year, and 
may haye, therefore, objected to the name, and he is then met by 
the fact that the qualification is freehold. The description of the 
qualification is, at any rate, bad as being ambiguous. The 101st 
section of 6 Vict. c. 18, cannot have been intended to apply to a 
misstatement of the qualification, or authorize a misleading descrip- 
tion such as this. 


Bovitt, C.J. Iam of opinion that the decision of the revising 
barrister must be affirmed. Objection was duly taken to the quali- 
fication of the claimant, which was stated'as “leasehold house and 
garden.” The claimant produced a deed which gave the premises 
to him, his executors, administrators, and assigns, from the 29th 
of September, 1865, during the term of his natural life, and in 
the event of his dying within sixty years, for the remainder of a 
term of sixty years to be computed from that date, at the yearly 
rent of 10s. Most persons who hold property on a lease for lives 
consider it as leasehold, and it is only the strict law which ealls 
it freehold. Then the 101st section of the Registration Act, 
6 Vict. ce, 18, provides that “no inaccurate description of any 
place or thing described in any list shall in anywise prevent or 
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abridge the operation of the Act with respect to such place or 
thing, provided that such place or thing be so denominated as to 
be commonly understood ;” the meaning of the words “ inaccurate 
description” in this section was explained by Tindal, C.J., in 
Flounders v. Donner (1), as “some clumsy description which, 
though inaccurate, sufficiently pointed to the house or other thing 
described ;” in this case the description can hardly be called a 
«lumsy description, it is, rather, a popular one, and clearly comes 
within the provision of the section. It is, therefore, sufficient. 


Byes, J. I think we should be doing what would be very 
dangerous, if we were to require illiterate persons to insert in their 
notices a strictly legal description of their qualification; it would 
oblige them always to employ a solicitor before giving a notice of 
objection or making a claim to vote; but here the description is 
yally correct, for leasehold means property held either under a 
lease for life or for years. That the ambiguity of the description 
is not fatal is shewn, by form No. 3, in schedule H, to the Reform 
Act (2 Wan. 4, c. 45), in which the nature of the qualification is 
given as lease of warehouse for years, without stating what is the 
length of the lease on which the property is held, although upon 
that depends the amount of the qualifying value. 


Keratina, J. I am of the same opinion. I think the claimant 
was entitled under this description to prove his right to property 
held either under a lease for lives or for years. 


Brett, J. [am of the same opinion, Assuming this property 
to be freehold it was held under a lease; the description of it 
therefore was, if not accurate, at any rate sufficient under s. 101 
of 6 Vict. c 18. J 

Decision affirmed. 

Attorneys for appellant: McLeod & Cann, for J. H. Jones, 
Portmadoc. 

Attorney for respondent: C. Wilkin, for David Pugh, Dolgelly. 

(i) 2C..B..63; 15 L, J. (CP.) sl. 
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‘“ 
CHORLTON, Appettant; JOHNSON, REsPonDENT. 
BUNTING’S CASE. 


Parliament—County Vote—Right of Lessee of Dwelling Houses in a Borough 
to have his name retained on the Register—2 Wm. 4, c. 45, s. 25—80 & 31 
Vict. c, 102, ss. 56, 59. 


By 2 Wm. 4, c. 45, s. 25, it is enacted that no person shall be entitled to- 
vote in the election of knights of the shire in respect of his interest . . . as such 
lessee as aforesaid . . . in any house . . . of such value as would according to 
the provisions hereinafter contained confer on him or any other person the right 
of voting for any city or borough; by 80 & 31 Vict. c. 102, s. 59, the expressions. 


‘as aforesaid” and “hereinafter contained ” are to apply to the provisions of the 
later Act. 

A. was, at the time of the passing of 30 & 81 Vict. c. 102, properly on the 
list of voters for the county of L., as lessee for a term of sixty years of two. 
dwelling houses, which were situate within the borough of M., the yearly value 
of neither of them being 107. By that Act, the borough franchise was extended 
to all inhabitant householders paying rates, and the occupiers of the houses then 
became entitled to vote for the borough :— 


Held, that A. was not entitled to have his name retained on the county list. 


APPEAL from the Revising Barrister for'the south eastern divi- 
sion of the county of Lancaster. 

Henry Bunting, described on the list of voters for the township. 
of Ardwick as follows :—“ Bunting, Henry—18, Ashton Road, Ard- 
wick—Leasehold houses, term over sixty years—Nos. 33 and 35, 
Hyde Street,” was duly objected to. 

It was admitted that Bunting was lessee for 999 years of two 
dwelling houses situate within the borough of Manchester, but in- 
asmuch as the clear yearly value of neither of the dwelling houses 
amounted to 107. it was admitted that he was, before the passing 
of the Representation of the People Act, 1867 (30 & 31 Vict. 
c. 102), entitled to be on the register of voters for the southern 
division of the county. It was also admitted that, since the pass- 
ing of that Act, Bunting would not have been entitled to be put 
on the list of voters for the south eastern division of the county 
(now by 31 & 82 Vict. c. 46, a separate division of the county), in 
respect of any new claim for such a qualification, inasmuch as under 
that Act mere occupation and payment of rates, irrespective of 


any amount in value of the house occupied, gave a vote for the 
borough. 
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It was objected, that by reason of the 25th section of 2 Wm. 4, 1868 
ce. 45 (1), Bunting was not entitled to haye his name retained on Gyonton 
the list of voters for either of the dwelling houses referred toin 5." oy. 
column No. 4, as they were now sufficient to confer on the tenant, Buymne’s 
or occupier thereof, the right of voting for the borough of Man- “4° 
chester. 

On behalf of Bunting, it was contended, that inasmuch as his 
name was upon the register of voters for the southern division of 
Lancashire, at the time of the passing of the Representation of 
the People Act, 1867 (80 & 31 Vict. c. 102), his right to have his 
name retained on the list of voters for the county was reserved by the 
56th section of that Act (2), and that the operation of the 2 Wm. 

4, c. 45, s. 25, was limited, and applied only to leaseholders claim- 
ing to be placed upon the register after the passing of that Act. 

The revising barrister decided that Bunting was not entitled to 
fave his name retained on the list of voters for the county, and 
his’name was accordingly erased. 

The names of seyeral other persons were struck off the list of 
voters for the county, on the same grounds, and the appeals were 
consolidated. 

If the Court should be of opinion that Bunting was not entitled 
to have his name retained on the list for the reasons before given, 
his name and those of the other persons were to remain erased, 
but if the Court should be of opinion that the name of Bunting 
should be retained on the list, then the names of Bunting and the 
other persons were to be restored. 


Mellish, Q.C. (C. H. Hopwood with him), for the appellant. The 
provision of the Reform Act (2 Wm. 4, c. 45), s. 25, applies only 


(1) 2 Wm. 4, c. 45, 8. 25:—“ Not- 
withstanding anything hereinbefore con- 
tained, no person shall be entitled to vote 
in an election of a knight or knights of 
ashire to serve in any future parliament 
in respect of his estate or interest .. . 
as such lessee as aforesaid ... in any 
house . . . of such value as would, ac- 
cording to the provisions hereinafter con- 
tained, confer on him or on any other 
person, the right of voting for any city 


or borough, whether he or any other 
person shall or shall not have actually 
acquired the right to vote for such city 
or borough in respect thereof.” 

(2) 80 & 381 Vict. c. 102, s. 56 :— 
‘‘The franchises conferred by this Act 
shall be in addition to, and not in sub- 
stitution for, any existing franchises, 
but so that no person shall be entitled 
to vote for the same place in respect of 
more than one qualification.” 
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to fresh claims and not to voters already on the register; the rights 
~ of existing voters were, for the most part, preserved under that Act 
by s. 33, and have been similarly preserved by s. 56 of the Repre- 
sentation of the People Act, 1867 (30 & 31 Vict. c. 102). 

[Bovitt, C.J. The provisions of s. 24 of the Reform Act, which 
are very similar to those of s. 25, applied to persons then already on 
the register. 

Bytes, J. I cannot see how the express words of s. 59 of the Act 
of 1867 (1), can possibly be got over.] 

Quain, Q.C. (C. Crompton with him), for the respondent, was 
not called upon. 


Bovitt, C.J. We are all of opinion that the revising barrister 
was right, and that the distinction contended for by Mr. Mellish 
cannot be maintained, as the two Acts of 1832 and 1867 are to be 
read together according to the provisions of s. 59 of the latter Act. 


By es and KxEatinG, JJ., concurred. 
Decision affirmed. 
Attorney for appellant: P. H. Lawrence. 


Attorneys for respondent: Milne & Co., for Sudlow & Hinde, 
Manchester. 


(1) 30 & 81 Vict. c. 102, s. 59 :— 
“This Act so far as is consistent with 


provisions of the 24th and 25th sections 
of 2 Wm. 4, c. 45, the expressions ‘ the 


the tenor thereof, shall be construed as 
one with the enactments for the time 
being in force relating to the represen- 
tation of the people and with the regis- 
tration acts, and in construing the 


provisions hereinafter contained’ and 
‘as aforesaid’ shall be deemed to refer 
to the provisions of this Act conferring 
rights to vote as well as to thie pro- 
visions of the said Act.” 


\ 
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ROBINSON, Aprettaxnt; AINGE, ResponpENT. 


Parliament— County Vote—Friendly Society—Interest in Land—30 & 81 Vict. 
c. 102, s. 5, subs. 1; 6 Vict. c. 18, s. 74. 


A., being a member of a benefit society, was entitled toan annuity of more than 
10/. a year “out of the funds of the society,” if the property were sufficient to 
admit of it. The income of the society arose partly from real property vested in 
trustees, and partly from contributions and fines paid by the members, The funds 
of the society were sufficient to pay all the annuities in the current year, and if 
each annuity were apportioned between the income derived frem the real property 
and from other sources, the part payable out of income derived from real property 
would be more than 57. :— 

Held, that the claimant had no direct interest, legal or equitable, in the lands 
belonging to the society, and was not entitled to a county vote, as a frecholder for 
life under 80 & 81 Vict. c. 102, s. 5, subs. 1. 


@ AprEAL from the Revising Barrister for the southern division of 
thé county of Northampton. 

F. Robinson duly objected to the name of T. Ainge being retained 
ai the list of voters for the parish of St. Peter’s, Northampton. 

The nature of the qualification was stated in the third column 
to be “interest arising from freehold houses.” 

There is a benefit society, called the Friend in Need, established 
at Northampton for the purpose of raising from time to time by sub- 
scription a stock or fund for the mutual relief and maintenance of 
all the members in old age, sickness, or infirmity. ‘The society was 
instituted in the year 1817, and its rules were enrolled on the 2nd 
of June, 1852, and were to be taken as part of the case. It appeared 
that the funds of the society had been partly laid out in the pur- 
chase of landed property previous to the 23rd of July, 1855, and 
that the revenues of such land at the present time amounted an- 
nually to the sum of 500/., subject to a mortgage at 5 per cent. of 
10002, thereby reducing the net revenue from land to the sum of 
4351. or thereabouts. In the preceding January the society con- 
sisted of forty-eight members, only twenty of whom were annui- 


tants. The freehold property has been conveyed by different pur-. 


chase deeds to the trustees of the society. The other funds of the 
society consist of monthly payments of 1s. 6d. from every member, 
whether in receipt of relief or not. The society is managed by a 


429 


1869 
Jan. 16. 


430 


1869 


RoBINsON 


%. 
AINGE. 


COURT OF COMMON PLEAS. [L. R. 


treasurer, secretary, trustees, president, stewards, and a committee 
consisting of not less than eleven members... The members of the 
society meet once every month to pay their contributions into the 
hands of the treasurer, and are liable to certain penalties on default, 
and the rules authorize different payments on stated scales for the 
relief of sick members. The rules also contain powers by which 
any offending member can be excluded from the society altogether. 
The funds of the society so derived, partly from rents and partly 
from contributions and fines, are all held by the treasurer as form- 
ing one general stock, out of which the expenses incidental to the 
collection of rents, rates, repairs, and the funerals of members are 
paid, and allowances are made to sick members and the annuitants. ~ 
Members of the society have a claim on the property of the society 
founded on the 31st and 32nd rules of the society, of which the 
following are copies :— 

“31. That every member who has belonged to this society and 
paid up all and every his contributions, fines, arrears, &., full 
thirty-five years or more, shall be entitled to and receive the sum 
of 4s. per week as an annuity for life Gf the funds will admit) 
on his attaining the age of sixty years, the aforesaid annuities 
arising and to be paid out of the property of the society. The 
annuities to commence after the 12th of May, 1852. The annui- 
tants to pay their contributions and fulfil all offices and duties the 
same as other members. They shall also produce a certificate of 
their birth for the satisfaction of the society before they shall be 
entitled to receive such annuity. 

“32. Provided always that if the annuities at any time interfere 
with or reduce the present stock belonging to the society more 
than 50/., then a reduction of the annuity shall immediately take 
place and continue as long as the exigency of the case may require. 
Should the annuitant fall sick, his annuity shall be made up to the 
full amount out of the general stock or fund belonging to the 
society, and shall come under the same rules and regulations as 
other sick members; but should he remain on the fund of the 
society for twelve months, he shall then retire upon his annuity 
and be considered a neutral member.” 

It was proved that Ainge was in the preceding January, and 
had been for several years by virtue of the said rules, in receipt of 
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an annuity of 10/. 8s., payable by weekly instalments of 4s. The 
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sufficient means from the rents of the freeholds claimed for to pay 
such 10. 8s. by such instalments to Ainge for each year, and if the 
funds or property of the society are in future years, during the life 
of Ainge, sufficient to meet the charge, he will, under the rules of 
the society, be entitled to such money during}his life, he paying 
back 1s. 6d. per month into the funds of the society as his monthly 
payment, like other members. 

The revising barrister was of opinion that Ainge had, under the 
above circumstances, a freehold interest of sufficient value in the 
hereditaments and premises vested in the trustees of the society, 
and allowed the vote accordingly. 

If he was wrong, the claimant’s name was to be expunged from 
the register. 


ee - 
~Macnamara, for the appellant. The annuity is not charged 


specifically upon the real property, but may be paid out of any 
part of the funds the trustees choose. The respondent would haye 
had only a personal remedy against the trustees if the annuity had 
not been paid, he would have had no remedy against the land. 
The shareholder of a company, of which the property consists partly 
of land, has been held not entitled to vote: a recent case on that 
point is Bennett vy. Blain (1), where the previous cases were all cited 
and commented on; there it was held that the claimant must 
have a legal or equitable estate, or an interest of a direct and 
certain kind in the land to entitle him to vote. 

[Byxes, J. Ifa trustee holds land for the benefit of partners 
- who use it for the purpose of their business, and derive no emolument 
from it except in the form of increased receipts from their business, 
would not the partners be entitled to vote ?| 

There they would have a direct and certain interest in the 
land. 

[Bytzs, J. LIonly wish to guard against being supposed to hold 
that the fact of the profits of the land being mixed with other 
funds before the claimant receives his share would deprive him 
of his vote in respect of it.] 


(1) 15 C. B. (N.S) 518; 33 L. J. (C.P.) 63. 
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That might come under 6 Vict.c. 18,s. 74. (1) The other prin- 
cipal decisions on this subject are: Freemany. Gainsford (2); Steele 
vy. Bosworth (3); Bulmer y. Norris (4); Myers v. Perigal. (5) 

Hensman, for the respondent. The funds of the society are 
derived from two sources, viz. land and certain weekly payments. 
The whole, no doubt, is mixed together in the hands of the trea- 
surer, but the annuitants have a direct interest in the land. The 
word “property” in rule 31 must be there taken to mean real 
property, since the word used in reference to the reserve fund pos- 
sessed by the society elsewhere is stock or funds, and this is con- 
firmed by the wording of rule 32. But secondly, if the respondent 
has only a claim on the general funds of the society, he has still 
a sufficient interest in their real estate. In Freeman v. Gatns- 
ford (2), and Bennett v. Blain (6), the claimant was not entitled to 
any specific sum. Here the respondent is entitled to 100. 

[Bovitt, C.J. Only if the funds will admit. ] 

The rents of the land alone are far more than sufficient to pay 
the annuitants. Baater v. Brown (7), has never been overruled, 
and is in favour of the respondent’s contention. The annuity must 
at any rate be considered to arise proportionally from the real 
and personal property, and the amount derived from land will then 
be far more than the required amount, since the whole of the 
weekly payments only amount to about 50/. a year, while the rent 
of the real property is 4357. Tbe nearest case on the subject of 
apportionment is Mills v. Cobb. (8) 


Macnamara, in reply, was not called upon. 


Bovitz, C.J. In this case it is not contended that the claimant 
has any legal interest in land, but it is said that he has an equit- 


(1) 6 Vict.c. 18,8. 74:—...“No (2) 18 C. B. (NS.) 185; 34L. J. 
trustee of any lands or tenements shall (C.P.) 95. 

in any case have a right to vote in any (3) 18 C. B. (N.S.) 22; 34 1: J. 
such election for or by reason of any (C.P.) 57. 

trust estate therein, but the cestui que (4) 9C. B. (NS.) 19 ; 30 L. J. (C.P.) 
trust in actual possession or in the re- 25. 

ceipt of the rents and profits thereof, (5) TE C.B. 90 3621 Lid. (C.P.y Zur, 
though he may receive the same () 15) C2 B. CNS) 5183783) i Se 
through the hands of the trustee, shall (C.P.) 63. 

and may vote for the same, notwith- (7) 7 Man. & G. 198. 

standing such trust.” (8) Law Rep. 2 C. P. 95. 
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able interest in the real estate of the society sufficient to entitle 


him to vote. It is clear that he is entitled to an annuity of 102, 


to be paid to him as long as the funds will allow, which it appears 
from the case they will at present. If the contention were cor- 
rect, that the word “property ” in the rules meant real property, 
and that the annuity was to be paid in the first instance out of the 
rents of the real property of the society, I should think that tie 
claim would be one that ought to be allowed: but I think that is not 
the case. All that can be said, therefore, is that the claimant must 
be paid the annuity out of some of the funds of the society; he 
has no certain or direct interest in the land, nor any right to any 
fixed proportion of the rents. The case, therefore, falls within the 
authority of Bennett v. Blain (1), and the other cases cited by Mr. 
Macnamara, and the decision of the revising barrister must be 
reversed. 


* BXLEs, J. I feel that lam concluded by the authorities; whether 
I should otherwise have held the claimant not entitled to a vote, 
itis unnecessary to say. Our decisions on these Acts would be of 
little value if we did not follow the authorities that have gone 
before, almost implicitly. 


Keatine, J. Iam of the same opinion. I cannot find anything 
which will entitle the claimant to compel the trustees to pay him 
any portion of his annuity out of the real property of the socicty ; if 
the other funds had been sufficient, the trustees might have accu- 
mulated the rents of the lands, in which the claimant would then 
evidently have had no interest; in any case, the authorities seem 
to conclude this question. 


Monracur SmitH, J. I am of the same opinion. I think the 
claimant has no equitable estate or interest in the land; if the 
annuity had been charged on it, he would have had such an interest ; 
or if this land had been set apart under the rules for the payment 
of the annuity, supposing that to have been legal, the claimant 
would have been entitled to vote, or if the word “ property ” in rule 
31 really meant real property only. In fact, however, there is, no 
more charge on the land in respect of the annuitants than in respect 

(1) 15 C. B. (N.S.) 618; 33 L. J. (C.P.) 63. 
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of the sick persons. Now the words of 6 Vict. c. 18, s. 74, are that 
the cestui que trust “in actual possession, or in the receipt of 
the rents and profits of” any lands or tenements may vote; I think 
that means persons who receive the rent and profits of the land 
themselves, and not persons who only receive an annuity out of a 
mixed fund, into which other persons may dip their hands so as 
not to leave sufficient to pay the annuities. 


Decision reversed. 


Attorney for appellant: J. Whitehouse. 
Attorneys for respondent: Hensman & Nicholson, for J.& J. B. 
Hensman, Northampton. 


TROTTER, Aprpettant; WATSON, RxesronpDEnt. 


Purliament—County Vote—Representation of the People Act, 1867 (380 & 31 
Vict. c. 102), s. 5—Lessee or Assignee for “the unexpired Residue of a 
Term originally created for not less than Siaty Years” —Inchoate Agreement. 


By agreement of May 1st, 1863, the owners in fee of the first part, the trustees 
of a building society, of the second part, and C. of the third part,—reciting that 
the land had been laid out as the sites for 100 workmen’s dwelling houses, and 
that it was intended that such dwelling houses should be built by means of the 
monthly contributions of 100 workmen, to be selected by the parties of the second 
part, and that in the meantime and until such contributions should have been 
fully paid up, such sums, not exceeding 7000/., as should be required for the com- 
pletion of the dwelling houses, over and above the contributions from time to 
time accruing, should be advanced by C., and should be repaid to him, with 
5 per cent. interest, out of such contributions, and that a lease for 99 years from 
the date, at the rent of 9s. 6d. per annum, should be granted to each workman of 
the site of each dwelling house, when and as soon as C., with the consent in 
writing of the parties of the second part, should require the same to be granted,— 
it was agreed that in the meantime and until such leases should be granted, the 
land and buildings thereon should be a security to C. for the money to be advanced 
by him and remaining unpaid, with interest. 

By an agreement of June 18th, 1864, between the trustees of the one part 
and A. of the other part, the trustees agreed to sell and A. to purchase one of the 
sites in question, to be held for a term of 99 years (subject to an annual ground- 
rent of 9s. 6d. to be paid to the owner in fee) for 74/., to be paid by fortnightly 
instalments of 5s, 6d. to be applied in payment of the purchase-money and in- 
terest. It was provided that “the purchaser” should have possession of the 
premises from the signing of the agreement; and that, within three months 
after all the moneys due or payable under the agreement and the rules of the 
society had been satisfied, and provided the purchaser should have performed all 
the conditions and agreements therein contained, and also all and every the rules 
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and regulations of the society for the time being on his part to be performed, the 1869 
trustees should at the request and cost of the purchaser give him a proper conse ——-—- —— 


veyance of the premises, subject to the ground-rent, &c. ROR 


A. was let into possession upon the signing of this agreement, and had paid all Warson, 
instalments due, and observed all the rules and regulations of the society; but 
there still remained due to C. in respect of his advances a sum of about 5000/., 
and no lease had been granted to A. :— 
Iield, that A. was not entitled, either at law or in equity, as lessee “for the 
unexpired residue of any term originally created for a period of not less than sixty 


~ 


years,” within s. 5 of the Representation of the People Act, 1867. 


APPEAL from the Revising Barrister for the northern division of 
the county of Durham. 

George Stillman duly objected to the name of Robert Anderson 
being retained in the list of voters for the township of Hedworth 
Monkton and Jarrow. 

The name of Anderson appeared as a claimant on the list pub- 
ished by the overseers, in respect of a “leasehold house, 16 Clayton 
Street, Jarrow.” 

The following facts were established by the evidence :— 
ley, memorandum of agreement dated the Ist of May, 1863, 
and made between Sir Walter C. James, Bart., and Dame Sarah 
Caroline his wife, of the first part, John M‘Intyre and three others 
of the second part, and John Clayton of the third part,—after 
reciting that certain parcels of ground, part of the Jarrow Grange 
estate, over which the said Dame 8. C. James had an absolute power 
of appointment, had been laid out as the sites for one hundred work- 
men’s dwelling houses; and that it was intended that the said 
hundred dwelling houses should be built by means of the monthly 
contributions of one hundred workmen, who should be selected by 
the parties thereto of the second part; and that, in the meantime 
until such contributions should have been fully paid up, such sum 
and sums of money, not exceeding in the whole 70002., as should be 
required for the completion of the said dwelling houses over and 
above the contributions from time to time accruing, should be 
advanced by Clayton, and should be repaid to him, with interest 
at 5 per cent. per annum, out of such contributions; and that a 
lease for ninety-nine years from that day, at the rent of ,9s. 6d. per 
annum, should be granted to each of such workmen of the site of each 
such dwelling house when and so soon as Clayton, with the consent in 
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writing of the parties thereto of the second part, should require the 
same to be granted,—It was declared and agreed, that, in the mean- 
time and until such leases should be granted, the said parcels of 
land, and the houses and buildings which should from time to time 
be erected thereon, should be a security to Clayton for so much of 
the money, which should be advanced by him from time to time as 
aforesaid, as should from time to time remain due and unpaid, with 
interest thereon at 5 per cent. per annum; and that such further 
instruments necessary to give effect to such security should be 
executed on the request of Clayton. And the several persons par- 
ties thereto of the second part agreed to superintend the erection 
of the said dwelling houses, collect the contributions of the work- 
men for whom the same were intended to be built, and pay the 
amount monthly to Clayton until the amount of his advances 
should be repaid, with interest at 5 per cent. per annum. 

2. Leases of six or seven of the sites, with dwelling houses 
erected thereon, had actually been granted to workmen who had 
fully paid to the parties of the second part the sums agreed on 
between them as the price of such sites and houses respectively, 
which sums had been handed over by the parties of the second 
part to Clayton, in part-payment of his loan and interest. 

3. The remainder of the sites had been sold by the parties of 
the second part to workmen; and agreements in the form and of 
the tenor and effect of the agreement between the parties of the 
second part and the claimant, Robert Anderson, as next hereinafter 
mentioned, were entered into with them; but leases of the same 
have not yet been actually granted. At the date of these agree- 
ments respectively, the houses were in some cases not built, and in 
other cases only partially so. Where not actually built, they were 
subsequently completed by the respective purchasers; the cost 
being defrayed out of money which was part of the 7000J. herein- 
before mentioned and agreed to be advanced by Clayton, and 
which sum has been partly repaid by the contributions aforesaid. 

4. By memorandum of agreement dated the 18th of June, 1864, 
and made between John M‘Intyre and the three others, therein 
described as trustees to the Jarrow Building Company (and who 
and their successors are thereinafter referred to as “the said trus- 
tees”), of the one part, and the claimant, Robert Anderson (therein- 
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after referred to as “the said purchaser”), of the other part, the 
trustees agreed to sell, and the purchaser agreed to purchase, the 
leasehold piece of ground, dwelling house, and premises situate 
in No. 16 Clayton Street, on the Jarrow Grange estate aforesaid, 
to be held for a term of‘ ainety-nine years, subject to an annual 
ground-rent of 9s. 6d., to be paid thereout to Sir W. ©. James or 
his agents, at or for the price of 747. And it was agreed that the 
purchase-money of 74/. should be paid by fortnightly instalments 
of 5s. 6d., being after the rate of 10 per cent. per annum on the 
contract-price of each house, 5 per cent. per annum to be deducted 
therefrom for interest on the debt standing against the said pur- 
chaser at the commencement of each twelve months, the remainder 
to be applied to the reduction of the debt standing against the pur- 
chaser at the commencement of each succeeding twelve months: 
And, if the purchaser should neglect or refuse to make any of the 
gaid fortnightly payments when the same respectively should be- 
céthe due, he should forfeit and pay to the trustees as and for 
liquidated damages 3d. for the first neglect or default, 6d. for. the 
second, 1s. for the third, and so on, the sums increasing in the 
same ratio for each succeeding neglect or default until such sums 
should be equal to the amount the purchaser had paid to the trus- 
tees as regular subscriptions: And that, if at any time such should 
be the case, the trustees should have full power to enter on the 
ground, house, and premises, and hold the same as if the now- 
reciting agreement had not been made, and forcibly to expel the 
purchaser, without any ejectment or other legal process, and to 
plead the now-reciting agreement as conclusive evidence of leave 
and licence: And it was also agreed that the purchaser should 
have possession of the premises from and after the signing of the 
now-reciting agreement, and should pay all ground-rent, taxes, 
rates, cesses, and outgoings in respect thereof; and that the pur- 
chaser, his heirs and assigns, should keep and maintain the said 
dwelling house and premises in good condition and repair; and 
that, until all moneys which might be due or payable to the trus- 
tees or their successors under the now-reciting agreement or the 
rules of the Jarrow Building Society aforesaid should have been 
duly satisfied, the trustees should have full power to insure the 
said dwelling house and premises against loss or damage by fire in 
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such name and for such sums as they might think necessary, and 
all moneys which the trustees’ should payin so doing should be- 
repaid by the purchaser on demand, and should until and in default 
of payment thereof be a charge on the premises; and that the 
purchaser should not sell or transfer his interest in the house and 
premises to any person or persons whomsoever without the consent 
or approval of the trustees; and that, within three months after 
all the moneys due or payable under the now-reciting agreement 
and the rules of the Jarrow Building Company aforesaid had been 
duly satisfied, and provided the purchaser should have observed 
and performed all and every the conditions and agreements therein 
contained, and also all and every the rules and regulations for the: 
time being of the company and on his part to be observed and 
performed, the trustees or their successors should at the request 
and costs of the said purchaser give him a proper conveyance in 
duplicate of the said leasehold premises, subject to the annual 
ground-rent and the powers for raising the same. 

5. Upon the execution of this agreement, the claimant was let 
into possession of the said dwelling house and premises therein 
comprised. 

6. Since the making of the contract he has duly paid all instal- 
ments according to the contract, and has observed all the rules and 
regulations of the building company. 

7. All the houses referred to in the firstly-recited agreement 
had been erected on the land by the trustees, money having been 
advanced from time to time for that purpose by Clayton to the 
amount of 7000/.; which amount, together with the monthly con- 
tributions of the said workmen from time to time made, covered 
the whole cost to the trustees of the erection of the houses. Since 
the houses were built, the agreed ground-rent of 9s. 6d. has been 
yearly paid by each individual purchaser to Sir W. C. James in 
respect of each house. 

Out of the monthly payments of the persons for whom the 
dwelling houses were built, the interest upon the said sum of 
70002, together with part of the principal, had been repaid, so that 
only the sum of 5000/7. was on the 31st of July, 1867, due to Clay-- 
ton for principal and interest on account of his loan. Since that 
date, the amount due to him had at no time exceeded that sum; 
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and on the 31st of July, 1868, and at the time of the revision, was 
less. 

8. The part of the parcels of ground mentioned in the agree- 
ment of the Ist of May, 1863, and the houses built thereon, not 
included in the leases already granted, were on the 31st of July, 
1867, and have since continued a sufficient security for the amount 
due to Clayton for principal and interest. 

9, The aggregate amount of the respective balances of purchase- 
money and interest due and unpaid from the respective purchasers 
to the trustees for sites and houses not yet actually leased, has 
always exceeded the amount due at any time to Clayton. 

10. With respect to many of the sites and the houses thereon, 
the annual value of the same, after deducting interest at 5 per 
cent. on the unpaid balance of purchase-money, the ground-rent of 
9s. 6d., and insurance, appeared to be less than 5/.: and the revis- 
img barrister disallowed the claims of the purchasers of such sites 
and houses to be registered. 

11. With respect to other of the sites, the houses thereon, after 
Aeing built by the trustees, had been added to and improved by 
the expenditure of capital and labour thereon by the respective 
purchasers thereof, among whom was the claimant, Anderson. 
House property in the neighbourhood had also generally increased 
in value. And the revising barrister found as a fact, that, after 
deducting from the annual value of the claimant’s house interest 
at 5 per cent. upon the balance of purchase-money due on the 31st 
of July, 1867, to the trustees, the agreed ground-rent of 9s. 6d., 
the cost of repairs, and premium for fire-insurance, there remained 
5i. clear. 

12. If the whole of the fortnightly instalments of 5s. 6d. were to 
be considered as an annual charge upon the house, then its clear 
yearly value was less than 5, 

13. If the yearly value of the claimant’s estate and interest was 
to be measured by and consist of only a fair rate of interest, 
having regard to the nature of the property, upon so much of the 
instalments of price as consisted of principal paid to the trustees, 
plus any increased value by reason of improvements made by the 
purchaser and any general rise in the value of house property, 
but excluding the difference between the contract price and the 


489 


‘1869 
~ TRorren 
%. 


Watson. 


440 
1869 


TROTTER 


OP 
WATSON. 


COURT OF COMMON PLEAS. [L. R. 


amount thereof actually paid, then the clear annual value would 
be less than 57. 

14. Upon these facts, it was contended on belle of the objector,— 
first, that the claimant was not entitled, either as lessee or assignee, 
to the house, for the unexpired residue of any term originally 
created for a period of not less than sixty years, so as to entitle 
him to be placed on the register,—secondly, that the clear value of 
the claimant’s interest (if any) in the house was less than 5/. 
over and above all rents and charges payable out of or in respect 
of the same. 

15. On the other hand, it was contended on behalf of the 
claimant,—first, that, although no term had actually been created 
at law, yet there was a valid and binding contract partly per- 
formed between Sir W. and Lady James, their mortgagee, Clayton, 
and the trustees of the building company, for the granting of 
leases to their nominees of sites and houses thereon for ninety- 
nine years from the Ist of May, 1863; and that the claimant, 
having contracted with the trustees that he should be named as 
one of such lessees, and having paid part of the purchase-money, 
and been let into possession of the premises to be demised to him, 
was entitled in equity to have the lease granted to him on Clay- 
ton’s debt being paid off, and was therefore cestui que trust in 
actual possession, and had a sufficient equitable estate as lessee for 
the residue of an unexpired term of not less than sixty years ;— 
secondly, that Clayton’s mortgage-debt must be treated as appor- 
tioned upon and borne by the various unleased sites and the 
houses thereon in proportion to the balance of price remaining 
due and unpaid for the same; and that a court of equity would 
so apportion such debt ;—thirdly, that deducting, together with 
ground-rent, fire-insurance, and cost of repairs, interest at 5 per 
cent. upon such unpaid balance of price, the yearly value of the 
claimant’s estate and interest in the house in question was not less 
than 6d. 

16, The revising barrister was of opinion that the arguments 
on behalf of the claimant were sound, and allowed the name to 
remain on the register, 

The questions for the Court were,—l. Whether the claimant 
had such an estate and interest in the house and premises in his 
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possession as to entitle him to be registered;—2. Whether the 


annual charge upon his premises in respect of the balance of price — 


unpaid to the trustees of the building company, or in respect of 
Clayton’s mortgage-debt, was properly held not to exceed 5 per 
cent. upon such unpaid balance of price ;—3. Is the yearly value 
of the claimant’s equitable leasehold estate and interest (if any) 
in the site and the house thereon to be estimated as consisting 
only of interest upon the part of the price paid on the 31st of 
July, 1867, to the trustees, plus any increased yearly value of the 
premises owing to improvements made by the claimant, and any 
general rise in the value of house property, but excluding the 
balance of the principal of the purchase-money, constituting the dif- 
ference between the contract price and the portion thereof paid ?— 
4, Or, is the yearly value of the claimant’s said estate and in- 
terest to be estimated at the whole present yearly value of the 
premises, subject to the agreed ground-rent and fire-insurance 
(apon whatever facts such value depends), less interest at 5 per 
cent. on the unpaid balance of the agreed purchase-money ? 
_- If the-Court should be of opinion that the first, second, and 
fourth of these questions should be answered in the affirmative, 
and the third in the negative, then the name of the claimant was 
to remain upon the register. but, if the Court decide any one or 
more of these first, second, and fourth questions in the negative, 
or the third in the affirmative, then the name of the claimant was 
to be erased from the register. 

The cases of sixty-seven other persons were consolidated with 
the principal case. 


Manisty, Q.C. (Lovesy with him), for the appellant. The first 
question is whether the claimant, Anderson, was entitled, as lessee 
or assignee, to the premises occupied by him for the unexpired 
residue of a ¢erm originally created for a period of not less than 
sixty years, so as to entitle him to be placed upon the register: 
and this depends upon the construction which is to be put upon 
the 5th section of the Representation of the People Act, 30 & 31 
Vict. c. 102. (1) It is submitted that he has no estate or interest 


(1) 80& 31 Vict.c.162,s.5:—‘Every be entitled to be registered as a voter, 
man shall, in and after the year 1868, and, when registered, to vote for a mem- 
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whatever, legal, or equitable (if that would do, which seems to be 
. doubtful); but, at the most, an inchoate right by contract, which 
may or may not become perfected by the happening of events 
which have not yet happened. The fee is in Sir Walter and 
Lady James; and the operation of the agreement of May Ist, 1863 
is, to create the relation of mortgagor and mortgagee between 
them and Clayton, which still subsists. That agreement contem- 
plates the building of one hundred workmen’s dwelling houses 
with the money to be advanced by Clayton, supplemented by the 
periodical contributions of the allottees, to whom leases were to be 
granted when Clayton, with the consent in writing of the trustees, 
should require the same to be granted. This has not been done. 
By the agreement of June 18th, 1864, the trustees, who have no 
estate whatever, and no power to grant, contract with Anderson to 
sell him a portion of the land for a term of ninety-nine years, subject 
to a ground-rent of 9s. 6d. to be paid to Sir W. James, for a sum of 
74/., payable to the trustees by fortnightly instalments. The pur- 
chaser (as he is called) is let into possession ; and the agreement pro- 
vides that, within three months after all the moneys due or payable 
thereunder, provided all the conditions of the agreement and the 
rules and regulations of the society have been performed, the trustees 
will give him (that is, consent to his obtaining) a proper conveyance 
of “the said leasehold premises,” subject to the ground-rent. This 
amounts only to a mere personal contract: and the Court is asked 
to say that by this contract the claimant is entitled, either as lessee 
or assignee, to the premises in question for the unexpired residue 


ber or members to serve in parliament 
for a county, who is qualified as follows, 
that is to say, 

“1. Isof fullage, and not subjecttoany 
legal incapacity, and is scised at law or 
in equity of any lands or tenements of 
freehold, copyhold, or any other tenure 
whatever, for his own life, or for the life 
of another, or for any lives whatsoever, 
or for any larger estate, of the clear 
yearly value of not less than 5. over 
and above all rents and charges payable 
out of or in respect of the same; or who 
is entitled, either as lessee or assignee, 


to any lands or tenements of freehold or 
of any other tenure whatever, for the 
unexpired residue, whatever it may be, 
of any term originally created for a period 
of not less than sixty years, whether 
determinable on a life or lives or not, of 
the clear yearly value of not less than 
52. over and above all rents and charges 
payable out of or in respect of the same: 

“Provided that no person shall be 
registered as a voter under this section 
unless he has complied with the pro- 
visions of the 26th section of the 
2 Wm. 4, c. 45.” 
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of a term. The obyious meaning of the 5th section is, that there 
must be a legal term created and existing of which the party is 
either at law or in equity lessee or assignee. Assuming (but not 
admitting) that an equitable title to a term will do, still there is 
no equitable title here in respect of which the claimant could go 
to a court of equity and claim a lease. Before he can be in that 
position, he must have paid the purchase-money and performed all 
that is required of him by the agreement and the rules, and Clay- 
ton, with the consent in writing of the trustees, must require the 
owners of the fee to grant such lease. The language employed 
in s. 5 when dealing with freehold interests differs substantially 
from that used when speaking of leaseholds; in the former case it 
is “is seised at law or in equity,” in the latter “is entitled either 
as lessee or assignee,” which clearly imports that there must be a 
term created, and that such term shall be vested in the voter as 
lessee or assignee. It was never intended to confer the franchise 
updh persons having mere inchoate rights resting in contract only, 
and giving no present estate either at law or in equity, nor such 
an interest as to enable the party to resort to a court of equity to 
have it perfected by a lease. 

[Kearine, J. Is one who is in possession under a contract for 
an asssignment of an existing lease entitled to be registered ?| 

Not under the part of the clause now in question; though it is 
not necessary for the argument to go that length. In Brohan’s 
Case (1), which was a decision under s. 1 of the Irish Reform Act, 
2 & 3 Wm. 4, c. 88, the words of which are very similar, it was 
resolved by the committee that, to entitle a person to vote as 
lessee, there must be a lease actually executed: and so the law is 
laid down in Rogers on Elections, 11th ed. 35. Rex v. Gedding- 
ton (2), and Rex vy. Llantillio Grossenny (3), are also authorities to 
shew that this was not an equitable estate but a mere inchoate 
equitable right to an estate. 

Tue Court then called upon 
~ Joshua Williams, Q.C. (Udall with him), for the respondent. 
The general principle is, that, where a contract of purchase 
is entered into, the estate becomes in equity the estate of the 


(1) Knapp & O. 467. (2) 2B. & C, 129. 
(3) 5 B. & C, 461, 
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purchaser, and the vendor has only a lien for any balance of 
the purchase-money which niay remain unpaid. In Sugden’s 
Vendors and Purchasers, 13th ed. 146 (14th ed. p. 175), it is said : 
“Equity looks upon things agreed to be done as actually per- 
formed; consequently, when a contract is made for sale of an 
estate, equity considers the vendor as a trustee for the purchaser 
of the estate sold, and the purchaser as a trustee of the purchase- 
money for the vendor.” And the learned author adds in a note: 
« A lessee insured his house; the lease expired, and he contracted 
for a new lease. ‘Then the house was burned, and the office in- 
sisted that at the time of burning it was not the plaintiff’s house: 
but it was held otherwise: Printed Cases, D. P..1730.” 

[Bovitt, C.J. In the case there put there was insurable in- 
terest enough. < carrier or a wharfinger can insure goods, though 
he has no property in them. So, if aman rents a furnished house, 
though he has no property in the goods, he yet has an insurable 
interest. The question here is whether the claimant had any 
estate. } 

The rule of equity as to a contract passing an estate has been 
clearly laid down in a variety of cases. In Pazne v. Mellor (1), 
where, the property having been destroyed by fire, the question 
was at whose risk it was, Lord Eldon, C., said: “As to the mere 
effect of the accident itself, no solid objection can be founded upon 
that simply ; for, if the party by the contract has become in equity 
the owner of the premises, they are his to all intents and purposes. 
They are vendible as his, chargeable as his, capable of being in- 
cumbered as his: they may be devised as his; they may be assets; 
and they would descend to the heir.” 

{Bovirn, C.J. There was an existing estate there in respect of 
which the contract was made. | 

In Seton v. Slade (2), which arose upon a bill filed for a specific 
performance, Lord Eldon, C., again says: “ The effect of a contract 
for purchase is very different at law and in equity. At law the 
estate remains the estate of the vendor, and the money that of the 
vendee. It is not so here. The estate from the sealing of the 
contract is the real property of the vendee. It descends to his 
heirs. It is devisable by his will: and the question whose it is, is 

(1) 6 Ves. 349, 352. (2) 7 Ves. 268, 274. 
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not to be discussed merely between the vendor and vendee; but 
may be to be discussed between [the former and] the representa- 
tives of the vendee.” The cases of Rex v. Geddington (1) and 
Rex vy. Liantillio Grossenny (2) are not cited in Lord St. Leonards’ 
book, probably because they were thought to depend wholly upon 
the words of 9 Geo. 1, c. 7. What estate has the claimant here ? 
Is he a trespasser? He must have an estate in equity, if not at 
law: and he has the protection of the court of. equity in the en- 
joyment of his estate, anda right to remain therein provided he 
performs his part of the agreement. 

[Byzs, J. Had he a right to call for a lease ?] 

Not uutil the whole of the purchase-money is paid. It is like 
the case of a mortgagor in possession, or a vendee under a contract 
of purchase, where part of the purchase-money has been paid. He 
is in possession, though he has no immediate right to claim a 
@onveyance. (8) In Holroyd vy. Marshall (4), T. was the owner of 
certain machinery in a mill: it was purchased by H., but not 
removed, and JT. continued in possession. ‘T. executed a deed 
(which was duly registered) by which it was declared that the 
machinery was the property of H., and that 'T. desired to re- 
purchase it for 5000/.,, but had not the money to pay for it, where- 
fore it was conveyed to B. in trust when T. should pay the money 
to transfer it to him, and if he did not pay the money to hold it 
absolutely for H. The deed contained a covenant by T. to insure 
the machinery, and also a covenant that all the machinery which 
during the continuance of the deed should be placed in the mill 
in addition to or substitution for the original machinery should be 
subject to the same trusts. T. sold some of the original machinery, 
purchased new machinery, and sent to H. accounts of these sales 
and purchases; but nothing was done by or on behalf of H. to 
take possession of the newly-purchased machinery. On the 2nd 
of April, 1860, H. served T. with notice of a demand for pay- 

(iy Ze 18s, we Ge 128): been made, and who has not been let 

(Dilek Ch, oil into possession, does not acquire a right 

(3) In Anelay v. Lewis (17 C. B. tobe registered, under 6 Vict.c. 18, s. 74, 
316; 25 L. J, (C.P.) 121), it was held although he has paid the whole pur- 
that a purchaser of freehold land (suffi- | chase-money. 


cient in value to confer a qualification (4) 10 H. L. C. 191. 
to vote), to whom no conveyance has 
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ment of the 50007. An execution against T. was afterwards put 
in by a creditor: and it was’ held by the House of Lords (1), 
reversing the decree of Lord Campbell, C. (2), that, though there 
had been no novus actus interveniens, the title of H. was preferable 
to that of the execution-creditor, as to the new as well as the old 
machinery. Lord Westbury, C., in giving judgment, says (3): 
“The question may be easily decided by the application of a few 
elementary principles long settled in courts of equity. In equity 
it is not necessary for the alienation of property that there should 
be a formal deed of conveyance. A contract for valuable conside- 
ration, by which it is agreed to make a present transfer of pro- 
perty, passes at once the beneficial interest, provided the contract 
is one of which a court of equity will decree specific performance. 
In the language of Lord Hardwicke, the vendor becomes a trustee 
for the vendee ; subject, of course, to the contract being one to be 
specifically performed. And this is true not only of contracts 
relating to real estate but also of contracts relating to personal 
property, provided that the latter are such as a court of equity 
would direct to be specifically performed. A contract for the sale 
of goods, as, for example, of five hundred chests of tea, is not a 
contract which would be specifically performed, because it does 
not relate to any chests of tea in particular: but a contract to sell 
five hundred chests of the particular kind of tea which is now in 
my warehouse in Gloucester, is a contract relating to specific pro- 
perty, and which would be specifically performed. The buyer may 
maintain a suit in equity for the delivery of a specific chattel when 
it is the subject of a contract, and for an injunction (if necessary) 
to restrain the seller from delivering it to any other person. The 
effect in equity of a mere contract as amounting to an alienation, 
may be illustrated by the law relating to the revocation of wills. 
If the owner of an estate devises it by will, and afterwards con- 
tracts to sell it to a purchaser, but dies before the contract is per- 
formed, the will is revoked as to the beneficial or equitable interest 
in the estate, for, the contract converted the testator into a trustee 
for the purchaser ; and, in like manner, if the purchaser dies intes- 
tate before performance of the contract, the equitable estate descends 


(1) 10H. L. . 191. (2) 2DeG. F. & J. 596, 
(3) 10 H. L. ©. at p. 209, 
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to his heir-at-law, who may require the personal representative to 
pay the purchase-money.” .. . “Apply these familiar principles 
to the present case; it follows that immediately on the new 
machinery and effects being fixed or placed in the mill, they 
became subject to the operation of the contract,-and passed in 
equity to the mortgagees, to whom Taylor was bound to make a 
legal conveyance, and for whom he in the meantime was a trustee 
of the property in question.” The general rule as laid down by 
Lord St. Leonards is confirmed in Dart’s Vendors and Purchasers, 
3rd ed. 161, where it is said: “From the time of the owner of an 
estate having entered into a binding contract for its sale, he holds 
the same in trust for the purchaser, subject to payment of the 
purchase-money : and, if the agreement be binding on the pur- 
chaser, he, on the other hand, is, as a general rule, under a personal 
equitable as well as legal liability to the vendor for payment of 
#he purchase-money.” The claimant here has an estate in equity. 
Tlie question is whether there is any difference in this respect 
between an estate in fee oraterm. If I contract to sell a term, 
th equity the term passes. 

[Boviut, C.J. Possibly, provided the time has passed for hay- 
ing the term granted or assigned. In the case of a freehold, the 
thing exists. But, where there is a mere contract for a lease to be 
granted at some future time, the term has no existence until the 
time arrives when the intended lessee is entitled to demand it. | 

Being in possession under the contract, whether it be for the 
fee or for a term, the purchaser is in either as mortgagor or cestui 
que trust: Moore vy. Carisbrooke. (1) In Nunn v. Fabian (2), 
a landlord having verbally agreed with his tenant to grant 
him a lease for twenty-one years, at an increased rent, with the 
option of purchasing the freehold, died before the execution of 
the lease. Before his death the tenant had paid one quarter’s 
rent at the increased rate: and it was held that this constituted a 
sufficient part-performance of the agreement to take the case out 
of the Statute of Frauds, and specific performance was decreed. 

[Bovixt, C.J. The claimant here must have made all the pay- 
ments and performed all the conditions in the agreement and in 
the rules before he could obtain a lease, either at law or in equity. | 

(1) 12. C. B. 661; 22L.5.(C.P.) 64. (2) Law Rep. 1 Ch, Ap. 38. 
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He has still an equitable estate. The Court will not presume 


that he will make default. The rights of the respective parties 


under the two agreements are these: The trustees are entitled to 
receive the 747. purchase-money ; Clayton is entitled to be paid 
the balance of his 70002. and interest; Sir W. James and wife are 
entitled to the fee-simple subject to the equitable interest in the 
claimant; and the claimant has an equitable right to have a lease 
on payment of the purchase-money. The conditions imposed are 
merely for the purpose of securing the payment of the instalments. 
Specifie performance of a parol contract to grant a lease was 
decreed in Reddin v. Jarman (1), there having been part-per- 
formance. Great hardship will be imposed in many cases if the 
Court should hold that the claimant has not a sufficient interest to 
sustain a vote. 

{Bovitt, C.J. We have only to deal with the words of the Act 
of Parliament, and to put upon them the best construction we 
can. | 

The Representation of the People Act, 1867, incorporates all 
the other statutes upon the subject. Upon the whole, it is sub- 
mitted that the claimant has a sufficient equitable interest to 
sustain his right to vote, though it may be defeasible in certain 
events. 

Manisty, Q.C., was not called upon to reply. 


Boviuu, C.J. The question in this case is whether the claimant 
is entitled to be registered under s. 5 of the Representation of 
the People Act, 1867. [The Lord Chief Justice read the clause 
in question.] The statute seems to make a distinction between 
freeholds and copyholds and leaseholds. As to the former, the 
words are ‘‘is seised at law or in equity ;” but the words “or in 
equity” are not found in that part of the clause which deals with 
leaseholds. Giving, however, a liberal interpretation to the lan- 
guage used, and assuming that an equitable as well as a legal 
interest in a term of the required length and value will do, does 
this case come within that extended meaning? Mr. Williams con- 
tends that there is an equitable estate in the present claimant ; and 
he has cited several authorities for the purpose of shewing that, 


(1) 16 L. T. (N.S.) 449. 
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where there is an agreement to grant a lease, equity considers that 
the lease is actually granted, and that the intended lessee has an 
equitable right or interest in the thing contracted for. The present 
case, however, does not fall within the general principle for which 
he has contended. Here, the freehold is in the parties of the first 
part to the agreement of the Ist of May, 1863, viz. Sir Walter and 
Lady James; any right, therefore, or claim must be derived from 
them; and they have never entered into any agreement with 
the claimant. By the first agreement Sir Walter and Lady James 
contract with Clayton and the trustees of the society to do cer- 
tain things. Clayton engages to advance 70007. Sir Walter 
and Lady James are to become mortgagors and Clayton mort- 
gagee of the property. The money to be advanced is to be laid 
out in building the houses; and Sir Walter and Lady James agree 
to grant leases of the site of each house for ninety-nine years, at 
dhe rent of 9s. 6d. per annum, “when and so soon as Clayton, with 
the consent in writing of the parties of the second part (the trustees 
of the building society) should require the same to be granted.” 
By the second agreement, of the 18th of June, 1864, entered into 
between the trustzes of the building society of the one part and the 
claimant of the other part, the trustees agree in substance to create 
a term of ninety-nine years. But, before the claimant can be 
entitled to have a lease granted to him, he must have paid all the 
moneys due or payable from him under the agreement and the 
rules of the society, and have observed and performed al] the con- 
ditions and agreements therein contained, and also all and every 
the rules and regulations of the society on his part to be observed 
and performed. What is the position of the claimant at the pre- 
sent time? The money has not been paid; and, even assuming 
that the rules and regulations of the society have been duly ob- 
served, Clayton has not asked for a lease, nor have the trustees 
consented in writing to his so doing. It is clear, therefore, 
that no term has been granted. It was not, indeed, disputed 
that no legal term had been created for a period of not less 
than sixty years. But Mr. Williams has contended that there was 
an equitable interest ina term. Iam utterly at a loss to under- 
stand what equitable interest the claimant can have in the contem- 
plated term until the time for granting him a lease has arrived, 
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and when there are various conditions and stipulations to be per- 
formed before he can be entitled to claim a lease. He is in posses- 
sion, no doubt; but not of a term of ninety-nine years. His 
possession is similar to that of a purchaser who is let in pending 
the investigation of the title; he is a mere tenant at sufferance 
until the purchase is completed. So, in the case of an agreement 
for a lease of premises, with the usual stipulation that a complete 
lease shall be granted, though entitled to a lease, the party is not 
in the interim possessed of a term. The fact of his being in pos- 
session, or even paying rent, does not entitle him presently to a 
lease, or make him lessee or assignee of aterm. The cases cited 
by Mr. Manisty seem to me to be in point to shew that the claimant 
has no equitable estate, but a mere inchoate right to have a lease 
upon the happening of certain things which have not yet happened. 
The argument of Mr. Williams was mainly founded upon some 
expressions in the books where, as between vendor and purchaser, 
the latter is said in equity to be deemed the owner of the estate 
from the signing of the contract; and he has strongly urged that 
therefore the purchaser must be considered to have an equitable 
estate for the purposes of this Act of Parliament. But the cases 
cited, and also another case before the Master of the Rolls, Wall 
v. Bright (1), shew that the argument cannot be pressed to the 
extent urged by Mr. Williams. In the case last mentioned the 
Master of the Rolls says: “The contract to sell is a disposition 
of the estate, and by it the purchaser [vendor?] parts with his 
right and dominion over it. It is in equity no longer his: he is 
considered constructively to be a trustee of the estate for the 
purchaser, and the latter as a trustee of the purchase-money 
for him. They are so considered by construction only.” And 
in another part of his judgment, he says: “Before it is known 
whether the agreement will be performed, he (the vendor) is not 
even in the situation of a constructive trustee; he is only a 
trustee sub modo, and provided nothing happens to prevent it. It 
may turn out that the title is not good, or the purchaser may be 
unable to pay: he may become bankrupt, then the contract is not 
performed, and the vendor again becomes the absolute owner: here 
he differs from a naked trustee, who ean never be beneficially entitled. 
(1) 1 Jac. & W. 494 ; 500, 501. 
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We must not, therefore, pursue the analogy between them too far. 


The agreement is not for all purposes considered to be completed. "TROTTER 


Thus, the purchaser is not entitled to possession unless stipulated 
for; and, if he should take possession, it would be a waiver of any 
of the objections to the title. The vendor has a right to retain the 
estate in the meantime, liable to account if the purchase is com- 
pleted, but not otherwise. ‘Till then it is uncertain whether he 
may not again become sole owner; the ownership of the purchaser 
as inchoate and imperfect: at is in the way to pass, but it has not yet 
passed.” And though the general doctrine of courts of equity may be 
as stated by the learned counsel, it falls far short of shewing that the 
purchaser has an equitable estate, as distinguished from an equit- 
able interest. It seems to me that there was here no term subsist- 
ing at law or in equity, and that, in following the decisions of the 
Court of Queen’s Bench (1), we shall be laying down the correct rule. 
git may be that the time will come, when, having complied with all 
the stipulations of the two agreements with which he is incumbered, 
the claimant may be in a condition to demanda lease. But at pre- 
Sent, as H seems to me, he is not, within the meaning of this Act of 
Parliament, a person who is entitled either at law or in equity, toa 
tenement, as lessee or assignee, for the unexpired residue of a term 
of not less than sixty years. or these reasons, I am of opinion 
that the decision of the revising barrister should be reversed. 


Byes, J. I am of the same opimion; and, though I have 
listened with the attention and instruction with which I always do 
listen to the arguments of Mr. Williams, I can entertain no doubt. 
The statute confers the franchise upon every man who is entitled, 
either as lessee or assignee, to any lands or tenements of freehold 
or of any other tenure whatever, for the unexpired residue, what- 
ever it may be, of any term originally created for a period of not 
less than sixty years, whether determinable on a life or lives or 
not, of the clear yearly value of not less than 5/. Before the enact- 
ment can be applicable, there must have been a term created. 
Here there is none, either legal or equitable. There must at least 
be a power to call for it or its creation. It ic, therefore, an 
insurmountable obstacle to the claim here that Clayton must be 


(1) In Lex v. Geddnytin (2 P. & C. 129), and Lee v. Llantillio Grossenny 
(5 B. & C. 461). 
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a party to the creation of the term, and that he may refuse to 
require the owners of ‘the fee to grant a lease until the whole of 
his advance, with interest, shall have been paid off. 


KeatinG, J. I am of the same opinion. The claimant has not, 
I think, brought himself within the terms of the Act of Parliament. 
This particular franchise was first given by the Reform Act, 
2 Wm. 4, c. 45,s. 20.. The 5th section of the Representation of 
the People Act, 1867 (30 & 31 Vict. c. 102), extends it to terms of 
a less value. Looking at the difference of the language used in 
the two branches of the section, I should have doubted whether an 
equitable interest in a term of years was enough. But, finding it 
to have been decided by an Irish judge of great authority that an 
equitable interest in a leasehold legally created is enough to satisfy 
the similar enactments of the Irish Reform Act, 2 & 3 Wm. 4, 
c. 88 (1), I yield to the opinion that an equitable interest in an 
ascertained legal term of the required length and value will give the 
franchise. But, whether a mere equitable leasehold would satisfy 
the words of the Act, I doubt considerably. It is unnecessary, how- 
ever, to decide that upon the present cccasion, because I agree with 
my Lord and my Brother Byles that the circumstances of this case 
do not bring the claimant within that extended construction. I 
will not repeat what has already been so clearly put by my Lord: 
it is enough to say that I agree that, where a man has only a con- 
tract for the grant of a lease which he cannot call for until a variety 
of acts have been done by himself and others, the case is not within 
the section. The question was no doubt a very nice and difficult one, 
and the revising barrister was not without reason in taking the view 
he did. I cannot, however, agree in the conclusion he arrived at. 


MontaGcur Suiru, J. Iam of the same opinion. The claimant 
clearly is not entitled as lessee or assignee to an unexpired residue 
of a term, within the meaning of s. 5 of the Representation of the 
People Act, 1867. It is necessary, as it seems to me, in order to 
establish a right to vote under that section, that there should be a 
term created of which the party claiming was either lessee or 
assignee. Mr, Williams has contended that an equitable term will 


(1) By Crampton, J., in Vance’s Case (Alcock, 269). 
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do, if the party is either lessee or assignee. However that may be, 
the claimant here, if anything, must be entitled as lessee; but I 
think it is impossible to say that he is lessee of a term. Nobody 
disputes what Lord Westbury calls the elementary principles of 
equity, as between vendor and purchaser, on a sale of property; 
and it may be that, where there is an agreement to grant a term 
on payment of a sum of money simpliciter, the party may have an 
equitable interest in a term, and possibly be within the enactment. 
But, when there are other conditious to be performed before the 
term is created, I think he cannot be said to have a term even in 
equity; at all events, not such a term as is contemplated by the 
Reform Act and the Representation of the People Act, 1867. The 
lease here could not be granted until the conditions of the two 
agreements had been performed and the rules of the society com- 
plied with, and, further, until Clayton should have asked for it. 
Novy, I apprehend that Clayton would not be bound to ask for a 
léase until all the houses had been erected and paid for, and the 
conditions had been..performed by all the other persons contracted 
with, as well as by the claimant. (1) Although, therefore, the con- 
tract between the trustees of the building society and the claimant 
may ultimately result in a lease, I cannot say that a term has been 
created of which the claimant is either lessee or assignee. The 
complicated arrangements contemplated by the two agreements 
preclude us from coming to that conclusion. The decision of the 
revising barrister must be reversed ; but I entirely concur with my 
Brother Keating in saying that he was quite right in raising tho 


question for the decision of this Court. 
Decision reversed. 


Attorney for appellant: James Crowdy, for W. D. Trotter, 
Bishop Auckland. 
Attorney for respondent: Harle, for John Watson, Durham. 


(1) It was stated in the course of agreements was not set out in the 
the argument that the whole of the case, 
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‘“ 
1869 TRENFIELD, ApretLant; LOWE, ReEsPponDENT. 
ere a Parliament—County Vote—Equitable Freehold—Occupation—2 Wm, 4, 


c. 45, s. 18. 


The bailiff and bailiff burgesses of C. possessed certain land divided into por- 
tions called acres which they had held from time immemorial, and by imme- 
morial custom, as each acre became vacant, they invested some inhabitant of C. 
with the possession of it, to hold for his life, if he should continue to reside in Cw 
subject to all the rules and orders of the bailiff and bailiff burgesses of C. The 
holder of each acre manured and mowed it; but by the custom the bailiff and 
burgesses granted the after-grass of the acres, at a meeting held each year for the 
purpose, to other inhabitants, who were thereby entitled to depasture one cow each 
for five weeks from the 10th of September, after which the whole were thrown 
open to all the inhabitants of C. to depasture sheep and cattle therein till the 15th 
of December. The holder of each acre was separately rated to the poor and 
church rates. Each acre was of an annual value above 40s. and under 5/. :— 

Held, that the holder of each acre had an equitable freehold estate, and was in 
actual and bona fide occupation, within 2 Wm. 4, c. 45, s. 18, and was therefore 
entitled to vote in respect of it. 


APPEAL from the Revising Barrister for the western division of 
the county of Gloucester. 

John Lowe duly objected to the name of John Trenfield being 
retained on the list of voters for the parish of Old Sodbury. 

The following facts were established by the evidence :— 

The bailiff and bailiff burgesses of the town or borough of 
Chipping Sodbury is a body of very ancient origin, and existed, as 
appears by the records of the town and court rolls of the manor of 
Chipping Sodbury, long previous to 1681. In that year a charter 
was granted by Charles II. (1); but the charter was annulled by 
proclamation at the request of the inhabitants in 1688. (2) Whether 
the charter was formally annulled or not, it fell into complete 
disuse, and from 1688 down to the present time the borough or 
town has been under the government of the bailiff and bailiff bur- 
gesses as prior to the charter. 

The vacancies of the bailiff and bailiff burgesses are filled up from 
time to time at the annual court of the lord of the manor. The 

(1) A translation of the charter, (2) See the statement in Ruddey’s 
given in Atkyns’s Gloucestershire, p. Gloucestershire, p. 672, which was to 


348, was to be referred to as part of the be referred to as part of the case. 
case. 
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bailiff being appointed by the lord of the manor or his steward out 1869 
of three persons presented to serve the office for the ensuing year Trenriexp 


by the jury of the court leet, and the bailiff burgesses being elected 
in case of vacancies by the same jury. 

The bailiff and bailiff burgesses, among other property, are 
entitled to a piece of inclosed pasture land situate in the adjoining 
parish of Old Sodbury, called “The Mead Riding,” and containing 
by admeasurement ninety acres. The origin of the title of the 
bailiff and bailiff burgesses to this piece of land was not shewn, 
but they have held it for centuries; and in Rudder’s History of 
Gloucestershire, p. 672, this and other property is referred to as de- 
rived from ancient grants made in the reigns of King Henry IT. and 
King John. The piece of land called the Mead Riding is divided 
by metes, and bounds, and trenches into eighty-one allotments, 
none less than an acre in extent,and many of them from an acre 
@o an acre and a half, but all are called acres. The bailiff and 
Wafliff burgess have from time immemorial given these acres to the 
inhabitants in the following manner. On an acre falling vacant, a 
meeting of the bailiff and bailiff burgesses is convened and held at 
the usual place of meeting in the town hall of the town of Chip- 
ping Sodbury, and such meeting decides by a majority of votes to 
whom, being an inhabitant of the town or borough of Chipping 
Sodbury, such vacant acre shall be given. After such decision has 
been made, one or more of the bailiff burgesses and the inhabitant 
to whom the acre has been given enter upon the acre in question, 
and a sod or turf is then cut from the acre by the hayward of the 
riding (an officer appointed in court leet of the manor), and a twig 
stuck in it, and thereupon one of the bailiff burgesses, acting on 
behalf of the bailiff and bailiff burgesses, gives possession of the 
acre by delivering the twig and turf to the donee, at the same 
time reading the following formula, which is called the investi- 
ture :—‘‘ The piece of land on which we are now standing (com- 
monly called an acre) has lately fallen into the possession of the 
bailiff and bailiff burgesses of Chipping Sodbury, and in pursuance 
of their direction, I invest you therewith by delivering to you this 
twig and turf, to hold the said piece of land for your life, and the 
life of any woman that may be your lawful wife and survive you, 
so long as you and your wife shall reside in this town, subject and 
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chargeable with all manner of waste, particularly waste in felling 


‘or cutting any tree or trees whatsoever growing, or that may here~ 


after grow, on the said piece of land; and also subject to all the 
present rules and orders of the said bailiff and bailiff burgesses 
respecting the grounds called ‘ The Ridings,’ as well as those that 
may be from time to time relating thereto.” This completes the 
ceremony, and a minute is usually recorded in the minute book of 
the bailiff and bailiff burgesses, to the effect that the acre which 
fell in on the death of A was given to B. 

The acre thus obtained is held by the donee according to the 
terms of the investiture, and is drained, manured, and mown by 
the holder, who at spring and fall pays to the bailiff in respect 
thereof, for what are called dues, the sum of 2s., which go to the 
bailiff in aid of his expenses of office, which are considerable. 

With regard to the Mead Riding, the following custom has pre- 
vailed from time immemorial. After the crop of grass has beem 
mown and taken off by the several parties who, for the time being, 
are the holders of acres as aforesaid, the bailiff and bailiff burgesses. 
convene a meeting of themselves, and grant out the after-grass in 
what are called stems to such of the inhabitants of Chipping Sod- 
bury as they think fit, to the number of eighty-two, this being the 
number of acres of which the riding is considered to consist ; each 
such stem confers the right to depasture a cow in the riding for 
five weeks from the 10th of September; at the expiration of such 
five weeks the riding is thrown open by the bailiff and_ bailiff’ 
burgesses according to custom, to all the inhabitants of Chipping 
Sodbury to depasture sheep and cattle therein until the 15th of 
December, when it is closed; but manure may be taken out on the 
acres after the grass is cut and carried, until the 1st of August, and 
also from the 5th of January to the 14th of February in each year. 

Each holder of an agre is separately rated to and pays the poor 
and church rates of Old Sodbury, and is also separately assessed 
to the income tax for that parish in respect of such acre, and no 
instance has been known of a person once elected as the holder 
of an acre being dispossessed or ceasing to hold such acre, except 
upon his death, or his ceasing to reside in the town of Chipping 
Sodbury. In no case is the clear annual value of an acre in the 
Mead Riding less than 3/., but it does not amount to 5/. 
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Trenfield, being an inhabitant of the town of Chipping Sod- 
bury, was in the year 1847 duly elected by the bailiff and bailiff 
burgesses to an acre in the Mead Riding, and was thereupon duly 
invested with the possession of the acre according to the form of 
investiture above stated. Trenfield had ever since been and still 
is an inhabitant, and in the enjoyment and possession of such 
acre. The clear annual value of the acre was more than 3. but 
less than 5. 

Trenfield’s claim was in respect of the acre so held by him, and 
it was objected to on the ground that his interest in the land was 
not such an estate of freehold as would confer a county vote. 

The revising barrister decided that Trenfield had not such an 
estate of freehold in the land in question as would confer a vote 
for the county, and struck his name out of the list of claimants. 

Appeals in respect of twenty-nine other persons were consoli- 
fated with this appeal. 
~df the Court should be of opinion that the decision was wrong, 
the register was to be amended by inserting therein the names 
of Trenfield and of the twenty-nine other persons. 


Pickering, Q.C. (C. G. Edwards with him), for the appellant. 
The appellant had an equitable life estate in the land similar to 
that of the bedesmen in Roberts vy. Percival. (1) ‘The custom of in- 
vestiture is evidence of the trusts of some lost grant, under which 
it must be presumed the burgesses held the land. Similar hold- 
ings to that of the claimant will be found in the case of the parish 
clerk in Roberts v. Drewitt (2), and of Benchers’ Chambers in the 
Inns of Court: see Chambers in Lincoln’s Inn. (8) The Inmitation 
of residence does not make the holding less a holding for life, for 
an estate for an uncertain term not terminable by the will of the 
grantor is an estate for life: Co. Litt. 42 a.; Davis v. Waddington (ays 
Beeson v. Burton. (5) The remaining question is, whether the 
claimant was in the actual and bona fide occupation of the land, as 
required by s. 18 of the Reform Act, 2 Wm. 4, c. 45, the annual 
value being less than 5/. He was clearly put in possession of it at 
the time of the investiture, and the grant of the after-grass to other 

(1) 18 C. B. (N.S.) 36; 34 L, J. (3) 2 Peck. 109. 

(C.P.) 84. (4) 7M. & G. 46, n, 

(2) 18 ©. B. (N.S.) 48. (5) 2 Ted (CP) 83. 
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persons does not prevent the land being at the same time in his. 
occupation : Co. Litt. 4b. The'claimant is rated to the poor-rates 
in respect of the land, as is found by the case, and that is evidence 
of occupation. 

Joshua Williams, Q.C., for the respondent. The claimant has 
not strictly any estate in the land; he has only a right at certain 
times in the year to manure it and to mow the grass, while other 
persons have similar rights at other times in the year. His right 
is, in fact, strictly speaking, a franchise which he possesses as one 
of the inhabitants of the parish. The case of the bedesmen in 
Roberts v. Percival (1) was very different ; each of them had exclusive 
possession of his room, and kept the key of it, and when part of 
the land was sold, they laid out the money in improving the build- 
ings for their joint benefit. The interest of the claimant is more 
like that of the commoners in Nash v. Coombs. (2) ‘The main 
point, however, is, that the claimant was not in the actual and 
bona fide occupation of the land as required by 2 Wm. 4, c. 45, 
s. 18; the occupation required by that section is an exclusive 
occupation, and no occupation by an undertenant, or occupation of 
part only, would be sufficient. The cases on the meaning of “ actual 
are collected in Rogers on Hlections, 10th ed. p. 5. 
The land itself is vested in the bailiff and burgesses, and the 
claimant’s rights are merely those which can be inferred from the 
custom. The investiture cannot have in itself given him any 
rights except by virtue of old deeds, the purport of which must be 
gathered from the actual practice under them. The eighty-two 
persons, to whom the after-grass was granted, during the five weeks 
after the 10th of September, had a precisely similar occupation to 
that which the claimant had during other parts of the year; and 
even after that, while the sheep of the inhabitants were turned on, 
the claimant can have‘had very little beneficial occupation. The 
bailiff and burgesses were the real occupiers,—not the claimant,—as. 
the trustees were held to be in Rex v. Tewkesbury. (3) The object 
of the Reform Act was to prevent fagot votes, and the occupation 
should be such as to be visible to any one at any time. The 
rating to the poor-rate may be for an occupation for part of the 


(1) 18 C. B. (NS.) 386; 34 L. J. (C.P.) 84. (2) Law Rep. 6 Eq. 51. 
(8) 13 East, 155. 


occupation ’ 
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year only; the words “actual occupation” are not used in the 
Acts relating to the poor law. 

Pickering, Q.C., in reply. The words of the statute are “actual,” 
not exclusive occupation. In the case of Rew vy. Tewkesbury (1) 
the trustees allowed other persons to feed their cattle on the land, 
and yet were held to be in occupation. There is nothing to shew 
that the claimant could not use the land at all times of the year 
for any purpose consistent with the right of the other persons to 
pasturage. The question seems hardly to be raised by the case, 
which was only intended to bring before the Court the question 
whether the claimant had a freehold interest: but in any view the 
claimant was entitled to a vote. 


Keating, J. Mr. Williams has laid but little stress upon the 
question, whether the claimant took an estate for life or not, and 
there can, in fact, be no doubt that the intention was to put him 
in possession of the land for life, subject to the condition of his 
continuing resident in the borough, and to certain other rules, 
sgme of which entitle other persons to go on the land at certain 
times of the year, and to depasture their cattle there. That the 
claimant was admitted into possession of the land is clear from 
the words of investiture, “the piece of land on which we are now 
standing has lately fallen into the possession of the bailiff and 
bailiff burgesses of Chipping Sodbury, and in pursuance of their 
direction I invest you therewith,” i.e., the possession of the land ; 
“by delivering to you this twig and sod;” and, in fact, the case 
finds that the claimant has ever since his election been in enjoy- 
ment and possession of the acre. It seems to me clear, therefore, 
that the claimant had an equitable estate of freehold in the land. 
But the principal point argued has been, whether he can be con- 
sidered in the actual and bona fide occupation of the land, as 
required by the 18th section of the Reform Act, 2 Wm. 4, c. 45. 
Mr. Williams contended that he could not be said to be in 
the actual occupation of the land, on account of the rights of 
other persons to take the after-grass, and to depasture their cattle 
on it at certain fixed times of the year. I had some doubts at 
first whether the occupation was of that nature which was contem- 


(1) 13 East, 155. 
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plated by the Act, but I have come to the conclusion on the whcle 
case, that we may reasonably find that it was so; the claimant was 
rated as occupier, and, indeed, no one else could be so rated, and I 
think, under the circumstances, the claimant was entitled to his 
vote. I may add, that I entertain great doubts whether the re- 
vising barrister intended to raise this point, but as the case has 
been argued on that ground, we have thought it best to give a 
decision upon it. 


Montaaue Suitu, J. I am of the same opinion; I think this 
case was placed by Mr. Pickering on the right ground, viz., that 
the giving of the turf and twig did not pass any legal estate, but 
invested the claimant with an equitable freehold for life in the land ; 
and I think, that he was in the actual occupation and enjoyment of 
it. I share the doubt of my Brother Keating whether any other 
question was intended to be raised in this case, than whether 
the claimant was entitled to a freehold interest in the land, but it 
was scarcely argued by Mr. Williams that the claimant was not 
entitled to be registered as a voter, if the condition imposed by 
the 18th section of the Reform Act had been complied with. He 
contends, however, that that condition had not been complied with, 
but I think that the facts shew that the appellant had such an 
actual occupation as was contemplated by the Act. It is stated 
in the case that the claimant was put into possession of the land, 
and it is plain that he was in the actual beneficial occupation of it 
during part of the year, though during another part of the year 
other persons, no doubt, had a right to come upon the land for 
certain purposes. It seems to me, however, that what those other 
persons had was in truth only a stinted right of common, and that 
that did not prevent the claimant having the actual occupation 
of the land. I see nothing that would have hindered his going 
upon it at any time of the year, and doing anything there not in- 
consistent with the right of pasture possessed by the other persons 
under the rules. The form of investiture is not unimportant ; it is 
“to hold the said piece of land for your life, and the life of any 
woman that may be your lawful wife and survive you, so long as 
you and your wife shall reside in this town, subject and chargeable 
with all manner of waste, particularly waste in felling or cutting 
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any tree or trees, whatsoever, growing, or that may hereafter 
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therefore, as the person in possession of the land, and liable for 
waste. I think, therefore, the point, if really raised by the case, 
must be decided for the claimant, and that the decision of the 
revising barrister must be reversed. 


Decision reversed. 


Attorneys for appellant: Bazter, Rose, Norton, & Co. 
Attorneys for respondents: Hayes, Twisden, & Parker, for W. 
Gaisford, Berkeley. 


MOON, Apprettant; ANDREW, ReEsponvenv. 
~ Parliament—Borough Vote—Notice of Objection—Description of Objector— 
oe 6 Vict. c. 18, s. 17, Sch. B., Form 11. 


The parliamentary borough of Penryn consists of six several places, having 
separate overseers and lists of voters, one of such places being called ‘‘ the borough 
of Penryn ;” the objector being on the list for that place, sent a notice of objec- 
tion to a voter in which he described himself as ‘on the list of voters for the 
borough of Penryn” :— 

Held, that the notice of objectign sufficiently indicated on which of the six lists 
the objector was. 


AppkAL from the Revising Barrister for the borough of Penryn. 

William Andrew was objected to by Charles Moon, and the notice 
of objection sent to him was in the following form :— 

“To Mr. William Andrew, of Porham Street, in the town of 
Falmouth. J hereby give you notice that I object to your name 
being retained on the list for the town of Falmouth, of persons 
entitled to vote in the election of members for the borough of 
Penryn. 

“Dated this 24th day of August, 1868. 

“Charles Moon, of St. Thomas Street, Penryn, 
on the list of voters for the borough of Penryn.” 

The borough of Penryn, for parliamentary purposes, consists of 
six several places having separate overseers and rates, and separate 
lists, namely :—The borough of Penryn, the parish of St. Gluvias, 
the parish of Myler, the town of Falmouth, the parish of Falmouth, 
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and the parish of Budock. In the first of these places, there were 
two separate lists published by the overseers of the poor, one con- 
taining the scot and lot voters, and the other the 107. householders 
and inhabitant occupiers—this latter list included all the names 
on the scot and lot list. The name of Charles Moon appeared on 
both these lists, and his residence also appeared thereon, as men- 
tioned in the notice. 

The revising barrister held that the description of the objector, 
Moon, as being “of St. Thomas Street, Penryn, on the list of voters 
for the borough of Penryn,” did not sufficiently describe on which 
of the six lists of the parliamentary borough of Penryn, Moon’s 
name was to be found, and decided, therefore, that the notice was 
bad, and he retained on the list the name of the person objected to. 

The names of forty-five other persons were retained on the list 
under similar circumstances, and the appeals were consolidated. 

If the Court should be of opinion that the notices of objection were 
invalid, the register was to remain without amendment ; but if the 
Court should be of opinion that the notices were not invalid, then 
the names of the persons were to be expunged from the register. 


O'Malley, Q.C. (Horne Payne with him), for the appellant. The 
parliamentary borough is properly called. the borough of Penryn 
and Falmouth; it is so named in the schedule to the Boundary 
Act of 1882 (1), and again in the schedule to the Boundary Act of 
1868. (2) The “list for the borough of Penryn,’ therefore, could 
only mean the list for the old borough. The objector could not 
follow the exact form No. 11 in schedule B to 6 Vict. ¢. 18, 
because there is no “parish” of Penryn, and he has followed the 
form sufficiently : Gadsby v. Warburton (3) ; Bright v. Devenish. (4) 

Atkinson, Serjt. (Lumley Smith with him), for the respondent. The 
parliamentary borough is usually and properly called the borough 
of Penryn (5), and the notice must be such as would be commonly 
understood ; the objector himself uses “borough of Penryn” in the 
larger sense in the former part of the notice. In Crowther y. 
Bradney (6), it was held that the objector must specify the list on 

(1) 2&3 Wm. 4,c. 64, schedule O. 6. (4) Law Rep. 2 ©. P. 102. 

(2) 31 & 32 Vict. c. 46, schedule 1, (5) See 2 Wm. 4, c. 45, ss. 6, 7. 

(3) 7M. & G.11; 141.5. ©P.) (6) 15 0. BN. 8.) B86; 88 Le de 
41. (C.P.) 70. 
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which his name is. Secondly, there are two lists for the old borough 
of Penryn, and the objector has at any rate omitted to state upon 
which of those lists he is. 

[Brert, J. The revising barrister says that he decided the case 
on the ground that the notice did not sufficiently specify on which 
of the six lists the objector’s name was. 

Bovity, C.J. We cannot go into the second point. (1)] 


Bovitt, C.J. It seems to me that the notice in this case was 
in fact sufficient; it is clear that the name “ borough of Penryn” 
is sometimes used to signify the parliamentary borough of Penryn, 
and sometimes to signify the old borough of Penryn; the first 
part of the notice speaks of the town of Falmouth in the borough 
of Penryn, and there it must certainly be used for the parlia- 
mentary borough; but the meaning must be decided by the con- 
text; and at the close of the notice the expression used is “on 
fhe, list of voters for the borough of Penryn ;” there is no list of 
voters for the parliamentary borough, but six different lists for the 
different parts of it.” I think the expression “ borough of Penryn” 
must, therefore, there mean the old borough, the words being used 
in a different sense in the different parts of the notice, and the 
decision of the revising barrister must be reversed. 


Byuss, J. Iam of the same opinion. Though the objection is 
a very small one, a number of votes depend upon it. I think the 
description of the list in which the objector’s name was to be 
found was strictly accurate, the words used being properly applic- 
able only to the old borough. 


KEATING and Brett, JJ., concurred. 
Decision reversed. 


. Attorneys for appellant: Baater, Rose, Norton, & Co. 
Attorneys for respondent: Travers Smith, & De Gee. 


(1) It was decided in Samuel v. lists for the same parish, the objector 
Hitchmough (18 C. B.(NS.)3; 82 L.J.  uneed not specify on which of the two 
(C.P.) 55), that where there are two _ lists he is. 
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Parliament — Borough Vote — Notice of Objection to the Overseers— Omission to 
state the List on which Name of Voter uppeared—6 Vict, c. 18, s.17, Sch. B., 
No. 10, s. 101. 


In the Borough of A. there were tio lists of voters, one of rated occupiers and 
the other of voters under the reserved rights, but the latter list contained only one 
name, which was that of the objector. A notice of objection sent tothe overseers 
omitted to state, pursuant to 6 Vict. c. 18, sch. B., No. 10, on which list the name 
of the person objected to appeared. he overseers knew to which list the notice 
applied, and were not misled or delayed by the omission. The revising barrister 
held that the notice was sufficient :— 

Held, that, under the peculiar circumstances of the case, the Court could not 
say that he was wrong. 


APPEAL from the Revising Barrister for the borough of Horsham. 

Pitfold Medwin objected to the name of John Aldridge being 
retained on the list of persons entitled to vote in the election of 
a member for the borough. 

There is only one parish within the borough, viz., the parish of 
Horsham. 

The objector proved due service on the overseers of the parish of a 
notice of objection to the name of Aldridge in the following form :— 

“To the overseers of the parish of Horsham,—I hereby give 
you notice that I object to the name of John Aldridge being 
retained on the list of persons entitled to vote in the election of a 
member for the borough of Horsham. 

“Dated this 25th day of August, 1868. 

(Signed) “Pitfold Medwin, 
of Horsham, on the list of persons entitled to vote in the elec- 
tion of a member for the borough of Horsham in respect of 
property occupied within the parish of Horsham.” 

In the borough of Horsham it is the duty of the overseers to 
make out and publish two separate lists of persons entitled to vote 
in the election of a member for the borough, viz., one in respect 
of property occupied within the parish of Horsham, and the other 
of persons (not being freemen) entitled to vote in such election in 
respect of any rights other than those conferred by 2 Wm. 4,c. 45. 

The overseers accordingly on the 31st of July, 1868, made out 
and duly published two such lists. The name of Aldridge 
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appeared only in the first mentioned list. At the time the two 
lists were made out and published there was, and for some time 
previously there had been, only one person entitled to vote in the 
election of a member for the borough in respect of such reserved 
ancient rights, viz., the said Pitfold Medwin, and the list made 
out and published by the overseers of the persons entitled to vote 
in respect of such reserved ancient rights contained the name of 
Pitfold Medwin only. 

It was objected on the part of Aldridge that the notice of objec- 
tion served on the overseers was informal and insufficient, inasmuch 
as it did not specify the particular list to which the objection 
referred, pursuant to the directions given in Schedule B., No. 10, of 
6 Vict. c. 18, and that Aldridge ought not to be called on to prove 
his title to vote. 

It was proved on the part of the overseers that they knew per- 
fectly well. that the objection was intended to apply only to the 
list” of persons entitled to vote in respect of the occupation of 
property, and not to the list of persons entitled to vote in respect 
of the reserved ancient rights, and that they were not in any 
manner misled by the notice. 

The revising barrister held, upon the facts proved, that the 
notice of objection served on the overseers was sufficient, and 
called upon Aldridge to prove his title to vote in respect of the 
occupation of property within the parish, which he failed to do, and 
the revising barrister therefore expunged his name from the list. 

The question for the opinion of the Court was, whether upon the 
facts stated, the notice of objection served on the overseers was or 
was not sufficient in law. 

Appeals in respect of several other persons were consolidated. 


Noy. 10. Pickering, Q.C., for the appellant. It has been decided 
that the note to form 10, sch. B., of 6 Vict. c. 18, is imperative, and 
not merely directory, and that the circumstance that there was not 
in fact any confusion caused by an omission to specify the list does 
not affect the question : Barton v. Ashley. (1) [He was then stopped 
by the Court. ] 

Keane, Q.C. (Lumley Smith with him), for the respondent. It is 


(1) 20.B.4; 15 L, J.(C.P.) 36. 
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extraordinary that there should be a series of decisions that a man 
must be helped where he does ‘not need help, for that is what the 
appellant’s contention amounts to, as it is found in the case that 
the overseers knew, in fact, to what list the notice referred. This 
Court, being a court of final appeal, should reconsider the question. 
In Huggett v. Lewis (1), Maule, J., one of the judges who had 
decided the case of Barton v. Ashley (2), said that he did not see 
what right a voter had to take the objection. The note has no 
reference to a notice of objection sent to the parties; and the 
Court in Godsell v. Innous (3) said that they would not decide 
whether the overseers might not waive a notice being sent in too 
late. Here, if the objection to the notice had any force, the 
omission has been waived by the overseers. The note to the form 
must be read according to its meaning, and it can only mean that the 
list shall be specified unless the notice gives sufficient information 
without it, which it does here. But further, if there is any inaccu- 
racy in not specifying the list, it is cured by s. 101 of 6 Vict. c. 18. 

[Brert, J. The objector has not misnamed the list, but omitted 
to name it altogether. ] 

Lambert v. Overseers of St. Thomas, New Sarum (4), shews that 
an omission of this kind falls within the section; and Bright v. 
Devenish (5) shews that even the literal following of the form given 
in the Act may be incorrect. That case followed Tudball v. Town 
Clerk of Bristol. (6) 

Pickering, Q.C.,in reply. Those cases shew that, even apart from 
the note in form 10, a misdescription that causes confusion renders 
the notice bad. In those cases the Court did not consider the defect 
was cured by 6 Vict. c. 18,s. 101. Here there is no description of the 
list at all. Unless it can be treated as a mere question of fact, the 
Court will set right the barrister’s decision ; and it is too late now to 
alter the law that has been laid down by a succession of cases. 


Cur. adv. vult. 
Noy. 17. The judgment of the Court (Bovill, C.J., Byles, Keat- 
ing, and Brett, JJ.), was delivered by 
Bovitt, C.J. In this case the notice of objection did not specify 


(1) K.& G.1; 24L.J5.(C.P.) 38. (4) 12 C. B. 642; 22 L.J.(C.P.) 31. 
(2) 2C.B.4;15L.J.(C.P.) 36. (5) Law Rep. 2 C. P. 102, 
(3) 170. B. 295; 25L.5.(C.P.)79. (6) 5 M.& G.5; 13 L. J. (OP.) 49, 
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the list on which the voter’s name appeared. The statute (6 Vict. 


ce. 18,8. 17, Sch. B., No.10), no doubt, directs that if there be more — 


than one list of voters for a parish the notice of objection should 
specify the list to which the objection refers, and it was decided in 
Barton y. Ashley (1) that this is obligatory ; see also Crowther v. 
Bradney (2), with respect to the list on which the objector’s name 
appears. By s. 101 it is provided that no misnomer or inaccurate 
description of any person, place, or thing named or described in 
any notice required by the Act, shall in anywise prevent or 
abridge the operation of the Act in respect of such petson, place, 
or thing, provided that such person, place, or thing shall be so 
denominated in such notice as to be commonly understood. The 
circumstances of this case are very peculiar, there was in fact a 
list of voters containing the 10/. occupiers and rated householders, 
and also a paper, which might be called a list of voters under the 
ald franchises, but which contained only one name, viz., that of the 
objector, and this had been so for some time previously ; the over- 
seers expressly state that they knew quite well that the list in- 
tended in the notice was the list of occupiers, and not the list 
which contained only the objector’s name. We have found some 
difficulty in deciding the notice to be sufficient ; but looking at the 
very peculiar circumstances of the case and the evidence of the 
overseers, we cannot say that there was not evidence enough to 
satisfy the revising barrister that the description of the list in the 
notice was such as to be commonly understood to apply to the list 
of occupiers, and he having found in effect that it was so, we cannot 
say that he was wrong in so deciding on the facts; neither can we 
say that in point of law the notice was bad; and the decision of the 
revising barrister must be affirmed, but without costs. This is a 
very peculiar case, and will not be a precedent m any other. 


Decision affirmed. 


Attorneys for appellant: Baater, Rose, & Norton. 
Attorney for respondent: T. H. Strangways, for P. Medwin, 
Horsham. 


(1) 20.B.4; 15L.5.(C.P.)36. (2) 150. B, (N.S.) 536 ; 33 LJ. (C.P.) 70. 
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JONES, Appettant ; BUBB, ResponpDENT. 


Parliament—Borough Vote—Rating—Rate “ made” —Representation of the\* 
People Act, 1867 (80 & 31 Vict. c. 102), s. 3. 


A poor rate is not “made” during the qualifying twelve months, within the 
meaning of the Representation of the People Act, 1867, s. 3, unless it was both 
signed by the parish officers and allowed by the justices during those twelve months. 


APPEAL from the Revising Barrister for the borough of Malmes- 
bury. 

William Stephens Jones duly objected to the name of William 
Bubb being retained upon the list of voters for the borough, in 
respect of his occupation of a dwelling house in the parish of Somer- 
ford Magna. 

The ground of objection was that the respondent had not been 
duly rated. 

A rate made for the relief of the poor of the parish was pro- 
duced by the overseer. By its “ heading” this rate purported to 
have been made by the overseers on the 18th day of July, 1867, 
and on each page of it, in the usual form, there were the words 
“Rate made the 18th day of July, 1867.” The rate was duly 
allowed on the 4th of September, 1867, and that date appeared in 
the entry of such allowance as the date thereof. The rate was 
duly published on the 8th of September, 1867. The respondent 
was not rated to this rate. 

The objector contended that this was a rate made during the 
twelve calendar months preceding the 31st day of July, 1868, that 
the date in the heading of the rate was not the time when it was 
“made” within the meaning of s. 3, of “the Representation of the 
People Act, 1867” (380 & 31 Vict. c. 102), (1) and that the rate was 
not so “made” until the day of the allowance thereof, or until the 
day of the publication thereof; and that not being rated therein 
the respondent was not entitled to be registered under s. 3. 


(1) 80 & 31 Vict.c. 102, 8.3, givesthe time of such occupation been rated as an 
borough franchise to every man who, ordinary occupier in respect of the 
2. has occupied adwelling forthe whole premises” . . . “to all rates (if any) 
of the twelve months preceding the last made for the relief of the poor in re- 
day of July; and, 3. “has during the spect of such premises.” 
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Apart from the question raised by this objection the voter’s quali- 
fication was proved to the satisfaction of the revising barrister. 

The revising barrister decided that although a rate is of no force 
until it has been allowed and published, yet that, after allowance 
and publication it is to be deemed to have been “made” on the 
day on which it purports to have been made by the overseers upon 
whom the duty of making it devolves; that the word “made” in 
s. 3 is to be thus construed, and as such day in respect of the rate in 
question was prior to the qualifying twelve months occupation of the 
voter, he disallowed the objection and retained the name on the list. 

Appeals in the case of eleven other persons were consolidated. 

The question for the opinion of the Court was, whether the rate 
was arate “‘made” during the twelve calendar months preceding 
the last day of July, 1868, within the meaning of s. 3 of the Re- 
presentation of the People Act, 1867; and if the Court should be 
gf opinion that it was, the names of Bubb and of the eleven other 
péréons were to be expunged from the list. 


_- Dowdeswell, Q.C. (Greville Howard with him), for the appellant. 
A rate cannot be said to have been made till it becomes an operative 
thing, and this is not till it has been allowed by the justices. Pub- 
lication is also rendered necessary by 17 Geo. 2, c. 3, but it is un- 
necessary in the present case to say whether this is also to be con- 
sidered part of the making of a rate. Poor-rates are still collected 
under the authority of 43 Eliz. c.2; that Act created a statutory 
power of taxation to be exercised by the major part of the parish 
officers with the consent of two justices of the peace, and it is clear 
that till the whole of the provisions of the statute have been com- 
plied with there can be no effectual charge on the public, and though 
in common parlance the inchoate rate prepared by the parish officers 
may be called a rate before it has been allowed by the justices, it 
is not in law a rate any more than an escrow, though often called a 
deed, is so in law before the condition has been performed. The 
rate book when signed by the parish officers is, in truth, a document 
which it may be convenient for them to have by them, and which 
they can make into a rate at any time by obtaining the allowance of 
the justices, but it is of no effect whatever till it has been so allowed. 
[He was then stopped by the Court. ] 
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Macnamara (Sir J. B. Karslake, A. G., and Keane, Q.C., with 
him), for the respondent. The making, allowing, and publishing a 
rate are perfectly distinct ; thus, a mandamus will lie to the church- 
wardens and overseers alone to compel them to make a rate, the 
word “make” has in fact acquired a technical signification in 
relation to rates, and applies only to the act of the parish officers. 
In the form of rate given in6 & 7 Wm. 4, c. 96, the heading speaks 
of the rate as made on the date of its signature by the overseers, and 
section 2 of that Act provides that the churchwardens and overseers 
or other person whose duty it may be to “make” or levy the rate 
shall sign the declaration at the foot of the form before it is allowed 
by the justices, otherwise the rate shall be of no force or validity ; 
these latter words have been held to refer only to the signature by 
the parish officers: Reg. v. Fordham (1); and it is their signature 
therefore which makes it a valid rate, though allowance by two. 
justices and also publication are necessary before it can be enforced. 
The same use of the word “make” is to be found in the form of 
mandamus to the parish officers given in Reg. v. Gadsby. (2) The 
43 Hliz. c. 2. requires the consent of the justices to the “ raising” 
of a rate, which is a word that implies the actual collection of the 
money, but this does not affect the meaning of the expression “to 
make a rate.” 

[Bovity, C.J. No doubt the term making a rate has been 
popularly used for its preparation and signature by the parish 
officers; it is so used in the Highway Act, 5 & 6 Wm. 4,c. 50, and 
in many law books; but it may also have a stricter legal meaning, 
and if so, the question will be in which sense is it used in the Re- 
presentation of the People Act, 1867 ?] 

Language must be interpreted in its ordinary sense in an Act 
which is intended to direct the actions of persons of little educa- 
tion in legal knowledge. In Reg. v. St. Mary Kalendar (8) it was 
decided that when payment of rates for a whole year is material, it 
is no excuse for the nonpayment of the last rate, that such rate, 
though made during the year, was not ptblished till after its ex- 
piration ; in that case the allowance was within the year, but 
allowance and publication stand on the same footing. The allow- 


(1) 11 Ad. & E. 73. (2) 1 Nev. & P. 572. 
(3) 9 Ad. & E. 626. 
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ance by the justices is in fact a merely ministerial act which they 
cannot refuse to do, ‘This was decided in Rew v. Justices of Dor- 
chester (1); and though this decision is said in Reg. v. Lord Yar- 
borough (2) to have created at first some surprise, it was expressly 
confirmed in Reg. vy. Lord Godolphin. (3) Even, therefore, if a rate 
is not complete till it is allowed by the justices, the allowance will 
relate back to the time when the rate was made by the parish 
officers, which will be the date of the making of the rate; this view, 
at all events, will remove the difficulty arising from the statute of 
Elizabeth. 

[Bovitt1, C.J. Such a relation back might seriously affect the 
rights of parties. | 

Still greater difficulties will arise if the date when the rate is 
allowed is to be considered as the date of the making of the rate, 
for if it were not allowed till some months after it was made out and 
aigned by the parish officers, it would be retrospective, and therefore 
void. So, too, in this view a voter who is omitted from a rate which 
was prepared before and allowed after the commencement of the 
qualifying year, will lose his vote through an omission which took 
place out of the qualifying period. Moreover, rates could not be 
recovered from persons who had come into occupation between the 
signing and allowance of the rate, for they would not have come 
into occupation in the place of persons who had been assessed to 
the rate as required by 17 Geo. 2, c. 38, 8.12. The relation back 
of the allowance by the justices to the date of the making of the 
rate would be in strict accordance with the ordinary law of ratifi- 
cation. ‘There are two Irish cases which support this view ; in both, 
the making of the rate was assumed to be the time when it was 
struck, which appears to correspond to the signing of the parish 
officers: Agnew v. Reilly (4), and Muldowney v. Maleolmson. (5) 
The date at the head of the rate in the form given in the schedule 
to 6 & 7 Wm. 4, c. 96, is the only date necessarily appearing on 
the face of the rate; no form is given for the allowance by the 
justices, and there is no need that it should be dated. No doubt 
if this date be incorrect it may be shewn to be so, but it must be 

(1) 1 Str. 393. (4) 2 Ir. C. L. Rep. 560. 

(2) 12 Ad. & E, 416, (5).15 Ir. OC. L. Rep, 375. 

(3) 18 L, J. (M.C.) 57; 1D. & L. 830. 
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intended by the Act to be prima facie evidence of the date of the 
rate. ‘he object in requiring voters to be rated was to afford 
additional evidence of their occupation ; this was said by Tindal, C.J., 
in Wright v. Town Clerk of Stockport (1), and appears still more 
clearly in the words in s. 6 of 30 & 31 Vict. c. 102, “has during 
such occupation been rated.” But the occupation is determined 
only with reference to the time when the rate is signed by the 
parish officers; if any one comes into occupation after it has been 
so signed, his name cannot be inserted by the justices when they 
allow it. 

[Bovi11, C.J. Could not the parish officers alter the rate till it 
has been allowed ?| 

There does not appear to be any decision on the subject, but the 
signing of the parish officers is in the nature of a judicial act, 
which under 6 & 7 Wm. 4, c. 96, is necessary to render it valid; it 
is not merely a ministerial act, and when the rate has been so 
authenticated it surely cannot be altered. Lorant v. Scadding (2), 
is a strong authority in the respondent’s favour. There it was 
held that a rate was made at the time when it was voted at a 
meeting of the vestry that it should be made. 

[Bovint, C.J. That turned on the words of a local statute, and 
it only shews that there is a recognized distinction between the use 
of the terms “making ” and “allowing” a rate.] 

The appellant will rely on Bushell v. Luckett (3), but that only. 
decides that a rate before it is allowed and published is not the 
rate for the time being within the meaning of 2 Wm. 4, c. 45,s. 30; 
that would make the publication the date of the making the rate 
if the appellant is right, which the case of Reg. v. St. Mary 
Kalendar (4) shews it is not. That decision is quite consistent with 
the view that when the rate is allowed the allowance relates back 
to the date of the making; and, moreover, it is a decision on s. 3 
of 2 Wm. 4, ce. 45, which uses the expression “the rate for the time 
being,” not on the words “ rate made,” and has relation only to 
rates which are payable, since the claimant must tender the amount 
payable in respect of the rate, and no rate is payable till it is 

(1) 5 M. & G. 33, 51. (3) 2C. B.111; 15 L. J. (CP) 89. 


(2) 18Q. B, 706; 19 L. J.(M.C.) 5; (4) 9 Ad. & BE, 626. 
and on appeal, 3 H. L. C. 418. 
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allowed. The 27th section, like the 6th section of the Act of 1867, 
may well use the word rate in a different sense when it speaks of 
all rates “ made.” 

Dowdeswell, Q.C., in reply. There is no reason why the allow- 
ance by the justices should relate back. The law of ratification 
only applies when the original act has been done in the name of 
the person who subsequently ratifies it. The allowance is a sub- 
stantial part of the making of the rate, for a mandamus may be 
obtained to oblige justices to allow a rate. The intention of the 
statute of Elizabeth was that, when money was to be raised, the 
persons for the time being occupying in the parish should be 
rated, whereas the respondent’s construction would render those 
who had occupied when the rate-book was signed (which might be 
months earlier) liable. The 17 Geo. 2, c. 3, requires the rate to 
be published on the next Sunday after allowance, and if not pub- 
dished then it is invalid: Sibbald v. Roderick.(1) This was certainly 
in’order that persons might be informed as soon as ever they are 
rated ; but if the rate is made when it is signed by the overseers, a 
“person may have been rated for months, and not know it. There 
will, of course, occur at times some changes of occupation between 
the making and allowing of the rate, and the persons who leave 
before the rate is allowed cannot be liable to it. The hardship on 
a voter might be very great if the allowance is to relate back. 
Thus, if a rate were made by the overseers in June, and not allowed 
till August, after the qualifying year, any voter who was omitted 
could not claim to be put on it, for the preceding rate would be the 
rate for the time being till the new rate had been made, allowed, 
and published: Bushell v. Luckett.(2) Nor would he indeed know 
of his omission from the rate till after the qualifying year. Yet 
the absence of his name from it, if the respondent’s view be correct, 
would deprive him of his vote. The wording of 6 & 7 Wm. 4, c. 96, 
affords no clue to the meaning of the late Act, for statutes must 
be construed with reference to their subject matter, and that Act 
had reference only to the mode of preparing a rate, and had no 
reference to the circumstances under which it should be enforceable. 
The word “make” would be naturally used in such an Act, in a 
popular sense, for the making out of the rate ready to be rendered 

(1) 11 Ad. & E, 38. (2) 20.B.111; 15L.J.(C.P.)89. 
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valid by the act of the justices. Moreover, the form in the schedule 
to the Act is only directory, and it is not stated what date is to 
be filled in in the heading, and it may have been intended to be 
the date when the rate was allowed. There is no authority for 
saying that overseers may not alter a rate after they have signed 
it; there is no reason why they should not do so, or even destroy 
it and make a new one till it has been allowed by the justices. In 
Fox v. Davies (1), Maule, J., says that a rate, which is not made by 
the major part of the parish ofticers and allowed by two justices, 
and duly published at the church on the Sunday next after such 
allowance, is no more than waste paper. 

[Keatine, J. ‘Does not that carry the argument too far, and 
show that publication is part of the making of the rate ?] 

Maule, J., probably forgot that publication is not required by 
the statute of Elizabeth, but is only required by a subsequent 
statute before the rate can be enforced. 

[Brertr, J. In Fow v. Davies (1) the voter had been rated, but 
had not paid the rate, and that case therefore only decides that the 
rate was not payable. 

Bovitt, C.J. There are difficulties in either ‘interpretation. 
May it not be necessary that the rate should be both made and 
allowed within the year ?] 

In places where there is only one rate a year, if the 31st of 
July falls between the making and allowance of the rate, voters 
need never be rated at all or pay rates, and yet will be entitled 
to vote. 

[Bovitt, C.J. We must assume, in construing the Act, that the 
overseers will do their duty, and rate all the persons who ought to 
be rated. | 

The Act specially recognizes that persons may have to claim to 
be put on the rate. In the case of Reg. v. St. Mary Kalendar (2), 
the only point decided was that a person occupying for a year, and 
rated within the year, acquired a settlement; there is not a word 
in the judgment adopting the argument that a person must be 
rated to a rate not published till after the expiration of the year. 


Bovitt, C.J. In this case, which has been fully and ably 


(1) 6C.B. 11, 17; 18 L. J.XCP.) 48, (2) 9 Ad. & E. 626. 
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argued, I am of opinion that the decision of the revising barrister 
should be affirmed. There is no doubt that in many Acts of 
Parliament, as well as in the language used by the judges in 
several cases, the making of a rate has been treated as a different 
thing from its allowance; but whatever be the true meaning of 
the word making as applied to a rate in the Acts relating to the 
poor law, we have here to consider only what is its meaning as used 
in the Representation of the People Act, 1867. There is great 
difficulty in giving to it either of the meanings contended for by 
the appellant and respondent respectively, and there is scarcely 
any view which does not present some difficulty, if extreme cases be 
taken; it is impossible, however, to deal with extreme cases; 
we must rather presume that the legislature had in view the cases 
which would usually arise, when all things are properly done. 
The conclusion at which we have arrived is, that when the legis- 
dature used the language “has during the time of such occupation 
beén rated in respect of the premises so occupied by him to all 
rates (if any) made for the relief of the poor in respect of such 
Premises;” they must have meant completely made during the 
year; and that therefore the signing by the overseers and the 
allowance by the justices must both be during that period in 
order to bring the rate within the section. It is not necessary in 
this case to determine the other question, whether the publication 
of the rate must also be during the year; the rate was signed by 
the overseers before the commencement of the year. The voter 
was therefore not required to be on this rate. 


Byuzs, J. I think the meaning of the Act must be either that 
the rate should be begun by the signing by the overseers, or both 
begun by such signing and completed by the allowance by the 
justices during the qualifying year, and in either case the revising 


barrister was right. 
KEATING, J., concurred. 


Brett, J. I have had great difficulty in coming to a conclusion 
on this case; but comparing the section under consideration with 
the 27th section of the Reform Act, 2 Wm. 4,c. 45, I think it 
must be taken to mean that the voter must have been rated to all 


475 


1868 


JONES 
v. 
Buse. 


Nov. 20. 


COURT OF COMMON PLEAS. {L. B. 


rates made during the twelve months immediately preceding the 
last day of July in any year; and the question therefore is, what 
is the meaning of the rate being made during the year; and I agree 
with my Lord that the only safe way of construing this section is to 
hold that it means, that the rate on which the voter’s name must 
appear should have been completely made during the year; that 
is, that each step, both the signing by the overseers and the allow- 
ance by the justices, should have been taken during that period. 


Decision affirmed. 
Attorneys for appellant: Bower & Cotton. 


Attorneys for respondent: Deane & Chubb, for Chubb & Son, 
Malmesbury. 


AINSWORTH, Arretiant; CREEKE, ResponpDENt. 


~ Parliament—Borough Vote—Rating—Time of making a Rate—Claim to be 


Rated—Ratification—Representation of the People Act, 1867 (80 & 31 Viet. 
c. 102), s. 3—Reform Act, 2 Wm. 4, c. 45, s, 30. 


A poor-rate for a parish in a borough, was dated at its head April, 1867, but 
it was not infact signed by the parish officers till August, 1867, in which month 
it was also duly allowed by two justices and published. A. occupied a dwelling- 
house in the parish for the twelve months preccding the 3lst of July, 1868, but 
his name was not included in the rate when it was signed, allowed, and published. 
A.’s landlord had for some years paid the rates of A. and of his other tenants in 
full, they paying a higher rent in consequence. After the publication of the rate, 
and without any communication with A., his landlord requested the overseer to 
put the names of his tenants on the rate, and the overseer accordingly inserted 
A.’s name amongst those of the other tenants on the rate. The landlord sub- 
sequently gave a cheque for the amount of all his tenants’ rates. A.’s name, 
having been inserted in the list of voters, was objected to, and he appeared before 
the revising barrister to support his vote :— 

Held, that the rate was ‘“‘made” during the twelve months preceding the 31st 
of July, 1868, within the meaning of 80 & 81 Vict. c. 102, s. 3; and was there- 
fore a rate to which A. ought to have been rated. 

Held, also, that his landlord had not any implied authority from A. to make 
a claim to have his name inserted on the rate ; and that, if there could be a ratifi- 
cation, A.’s conduct in appearing before the revising barrister was too late to be a 
ratification ; and that therefore A, had not claimed to be rated within 2 Wm. 4, 


c. 45, s. 30; and that he was not entitled to have his name retained on the list of 
voters. 


APPEAL from the Revising Barrister for the borough of Burnley. 
Harry Creeke duly objected to the name of Thomas Ainsworth 
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being retained on the list of voters for the township of Habergham 
Eaves. 

The qualification of Ainsworth was proved in every respect, except 
as regarded rating and payment of rates. (1) With respect to 
those two points, the facts as established by the evidence were as 
follows :— 

A rate for the relief of the poor in the township of Habergham 
Eaves, was signed and allowed by two justices on the 16th of 
August, 1867, and was duly published on the following Sunday, 
the 18th of August. 

At the head of this rate in the rate-book were the following 
words :—“ An assessment for the relief of the poor of the town- 
ship of Habergham Eaves, in the county of Lancaster, and for 
other purposes chargeable thereon according to law, made this 18th 
day of April, in the year of our Lord, 1867, after the rate of 

ls. $d. in the pound.” The heading at the top of each page of 
the rate book was in these words and figures :—“ Township of 
Habergham Eaves.. Poor-rate made the day of 

A86 .”- At the end of the names in the rate book was this 
declaration: by the overseers :—“ We, the undersigned, do hereby 
declare, that one of us, or some person in our behalf, has examined 
and compared the several particulars in the respective columns of 
the within rate with the valuation list made under the authority of 
the Union Assessment Committee Act of 1862, in force in this 
township, and the several hereditaments are, to the best of our 
belief, rated according to the value appearing in such valuation 
list. We do also declare, that the within rate amounts in the 
whole to the sum of 4835/7. 15s. 10d.” 

This declaration was not dated, but it was signed by the over- 
seers within a week before the signature and allowance of the rate 
by the justices. 

The rate book containing this rate was put in evidence for the 
purpose of proving that Ainsworth was duly rated in respect of 
premises occupied by him in Low Water Street, in the said town- 


(1) It was not stated in the case of a ‘‘dwelling house,” and that the 
what the qualification was; but it qualification was under 30 & 31 Vict. 
would appear from the rest of the case c. 102, s. 8, which, as to the rating re- 
that it was in respect of the occupation quired, see ante p. 468, n. 
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ship, during the twelve months immediately preceding the last 
day of July, 1868; and in respect of which premises, so far as 
rating and payment of rates were concerned, his qualification was 
in dispute. In the rate book the name of Thomas Ainsworth 
appeared in the column headed “ Arrears,” and the name of John 
Volmes in the column headed *“‘Name of Occupier;” the latter 
name had been struck through with a pen, but was still legible. 
The rate book thus disclosing an ambiguity on the face of it, 
the revising barrister instituted an inquiry into the circumstances 
under which the name of John Holmes had been struck through, 
and the name of Thomas Ainsworth inserted. In the course of 
that inquiry the following facts were established by the evidence :— 
Ainsworth was a tenant of John Dugdale & Brothers, a firm 
carrying on business in the borough of Burnley, and had occupied 
as such tenant for more than twelve months previous to the 31st 
of July, 1868, the premises No. 14, Low Water Street, which 
appeared in the rate book on the same line with his name and 
the name of John Holmes. Sometime after the 18th of August, 
1867, the day on which the rate was published, Mr. Shaw, a 
partner in the firm of John Dugdale & Brothers, without mention- 
ing the name of Ainsworth, and without in any way communicat- 
ing with him, or with any other of the tenants of the firm, on 
the subject, requested the assistant overseer for the township of 
Habergham Haves, in general terms, to insert the names of the 
tenants of John Dugdale & Brothers in the rate book containing 
the rate of the 16th of August, 1867. The assistant overseer 
anticipating some difficulty in ascertaining the names of the said 
tenants, acted upon a suggestion made by Mr. Shaw, and sent the 
rate book above mentioned to the office of John Dugdale & 
Brothers. The names of Ainsworth, and other tenants of Messrs. 
Dugdale were inserted in pencil in the rate book whilst it thus 
remained in the office of the firm by one of their clerks, and when 
that had been done the rate book was returned to the assistant 
overseer. ‘The name of Ainsworth and the names of the other 
tenants, which had been written in, as above stated, in pencil, were 
then written in ink at the assistant overseer’s office by his clerks, 
and the names of John Holmes and others, which stood in the 
occupiers column in the rate book when the rate was signed, 
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allowed, and published, were struck through with a pen as stated — 1868 


above. 

On the 10th of December, 1867, the rate due in respect of the 
premises occupied by Ainsworth, and also the rates due in respect 
of the other tenants of John Dugdale & Brothers, were demanded 
by the overseer, and paid by Mr. Shaw, by a cheque in the name 
of the firm for the sum of 350/.; in return for the above cheque, 
receipts were handed over to the firm made out in the name of 
each tenant separately, and amongst them one in the name of 
Thomas Ainsworth. Messrs. Dugdale had paid their tenants’ rates 
in a similar manner in full and without any composition for nearly 
forty years past; and there was a clear understanding between the 
tenants, when they entered into occupation, and the firm, that the 
rates were included in the rent, and the tenants had to pay an 
additional rent in consideration of the firm undertaking to pay the 

#rates. ‘The overseer, thus looking to the Messrs. Dugdale for pay- 
‘ment, had been indifferent as to what names appeared in the rate 
book as occupiers of the several premises belonging to the firm. 

Upori this state of facts it was contended on behalf of the objec- 
tor, first: that the rate signed and allowed by the justices on 
the 16th of August, and published on Sunday, the 18th of August, 
1867, was “made” when it was signed, allowed, and published, and 
not before, and that consequently it was a rate “made” during 
the twelve months immediately preceding the 31st day of July, 
1868, and that it was necessary that the name of Ainsworth should 
have been inserted in it before it was signed, allowed, and pub- 
lished, as having been rated in respect of the qualifying premises, 
No. 14, Low Water Street, so occupied by him during the twelve 
months immediately preceding the last day of July in the year 
1868, in order to entitle him (in the absence of any sufficient claim 
and payment or tender of rates due) to have his name inserted in 
the list of voters. Secondly: that the request of Mr. Shaw to the 
assistant overseer to insert the names of his tenants in the rate- 
book, made as it was in general terms, and without any communica- 
tion with Ainsworth, was not a sufficient claim to be rated on 
behalf of Ainsworth within the meaning of 2 Wm. 4,c. 45, s. 30. (1) 


(1) By 2 Wm. 4, c. 45, s. 30, the to be rated; and upon such occupier 
occupiers of any house, &c,, may claim so claiming, and actually paying and 
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Thirdly: that even if it were a sufficient claim to be rated on 
behalf of Ainsworth within the meaning of<that section; never- 
theless, the subsequent payment of the rates on the 10th of De- 
cember, 1867, in a gross sum by Mr. Shaw, was not an actual pay- 
ment, or a sufficient payment, within the meaning of that section, 
to render such claim valid. 

It was, on the other hand, contended, amongst other matters, on 
behalf of Ainsworth, that the rate in question was “made,” within 
30 & 81 Vict. c. 102, s. 8, subs. 3, on the 18th of April, 1867, and 
not when it was signed, allowed, and published in the month of 
August; that three acts are necessary in order to complete the 
“making” of a rate: first, the assessment at a rate of so much in 
the pound; secondly, the signatures: by the overseers, and the 
signature and allowance by the justices; and, thirdly, the publica- 
tion in due course according to law; that two only of the above 
three requisite acts for the making of a rate were done after the 
31st of July, 1867, within the twelve months immediately pre- 
ceding the last day of July, 1868; and that the other requisite 
act—namely, the assessment at so much in the pound—having 
been done before the 31st of July, 1867, the rate in question was 
not altogether and entirely “made” within the twelve months 
aforesaid ; that the signature of the overseers and justices in the 
month of August, 1867, must be taken as relating back to the 
date of the assessment, viz., the 18th day of April, 1867, and 
that consequently it was not necessary that Ainsworth should 
have been rated to the rate in question at all, or should have paid 
any rates in respect of it. Secondly: that supposing the rate in 
question was a rate to which Ainsworth ought to have been rated, 
then the request of Mr. Shaw to the assistant overseer to insert 


the names of Messrs. Dugdale’s tenants in the rate book was, under 


the circumstances, a sufficient claim to be rated on behalf of Ains- 
worth, and that no rates being payable until they became due on 


tendering the full amount of the rates, 
if any, then due in respect of the 
premises, the overseers are required to 
put the name of such occupier upon 
the rate for the time being ; and in caso 


such overseers shall neglect or refuse 


so to do, such occupier shall neverthe- 
less be deemed to have been rated from 
the period at which the rate shall have 
been made, in respect of which he shall 
have claimed. See also 14 & 15 Vict. 
Cela; sale 
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demand on the 10th of December, 1867, no payment or tender 
was necessary till that day. Thirdly: that supposing the rates 
became due on the publication of the rate in August, and not on 
demand, the subsequent payment of the tenants’ rates on the 10th 
of December by Mr. Shaw was a sufficient payment by Ainsworth 
within the meaning of 2 Wm. 4, c. 45, s. 30, to render the claim 
to be rated a valid claim, and to justify the overseers in putting 
the name of Thomas Ainsworth on the rate. 

The names of 132 other persons were objected to under similar 
circumstances, and the appeals were consolidated. 

The revising barrister decided: First, that the rate in question 
was made when it was signed, allowed, and published in the month 
of August, 1867, and not on the 18th of April in that year, as was 
contended on behalf of Ainsworth, that therefore it was a rate 
made during the twelve months immediately preceding the 31st of 

duly, 1868, and that Ainsworth ought to have been rated to it, in 
reSpect of the premises occupied by him, before the rate was signed, 
allowed, and published, in order to entitle him (in the absence of a 
sufficient claim to be rated and an actual payment or tender there 
and then of the rates due) to have his name inserted in the list of 
voters. Secondly: that the request of Mr. Shaw to the assistant 
overseer to insert the names of the tenants of John Dugdale & 
Brothers in the rate book was not, under the circumstances, a 
sufficient claim to be rated on behalf of Ainsworth. Thirdly: 
that the rate became due on the publication thereof, and before 
demand by the overseer, and that even if the request of Mr. Shaw to 
the overseer, to insert the names of the tenants of John Dugdale & 
Brothers, in the rate book, amounted in law to a sufficient claim to 
be rated, nevertheless the subsequent payment of the tenants’ rates 
by Mr. Shaw, by cheque on the 10th of December, was not under 
all the circumstances a sufficient payment within the meaning of 
2 Wm. 4, c. 45, s. 30, to render such claim to be rated a valid 
claim. The revising barrister accordingly expunged the name of 
Ainsworth and of the other 132 persons from the list. 

If the Court should be of opinion that his decision on the first 
point was wrong, and that the rate in question was made on the 
18th of April, 1867, and not when it was allowed, signed, and pub- 
lished in the month of August in the same year, then the register 
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was to be amended by restoring the name of Ainsworth and of the 
132 other persons. If the Court should be of opinion that his 
decision on the above point was right, then the opinion of the 
Court was further requested,—First: Whether under the circum- 
stances as stated there was any sufficient claim on behalf of 
Ainsworth to be rated to the rate of the 16th of August, 1867, 
within the meaning of 2 Wm. 4, ec. 45, s. 30. Secondly: Whether 
the payment by Mr. Shaw of the tenants’ rates and of the rates of 
Ainsworth amongst the number was under the circumstances stated 
above a sufficient payment within the meaning of 2 Wm. 4, c. 45, 
s. 80, to render such claim to be rated valid. 


Quain, Q.C. (Shield with him), for the appellant. It was 
decided in Jones vy. Bubb (1) that a rate must have been both 
signed by the overseers and allowed by the justices within the 
qualifying year in order to be a rate to which a voter is required 
to be rated by 80 & 31 Vict. c. 102, s. 3; and similar reasoning will 
shew that the writing out of the rate must also have been within 
the year. The declaration at the foot of the rate signed by the 
overseers was introduced by 6 & 7 Wm. 4, c. 96, and signing that 
declaration cannot be the making of the rate. The declaration 
does not state that the within is the rate, but that the within rate, 
treating it as existing, is correct. It stands in precisely the same 
position as the publishing of the rate, which is also made neces- 
sary by statute, and is something wholly distinct from the making 
of the rate, as appears from the words of s. 2, which requires it. 
In Lorant vy. Scadding (2) which was decided on a local Act, 
59 Geo. 3, c. xxxix., the question was whether the rate was made 
before it was signed, and it was held that it was. 

[Bovitt, C.J. It was held that under the wording of that Act, 
the rate was made when a resolution of the vestry, that there 
should be a rate, was passed. | 

The rate can hardly have been made till the rate book was made 
out. There is no reason why a rate should not be altered after it 
is made; the declaration may, if necessary, be struck out and re- 
written, that will not make it a different rate. Rex y. Barrett (3) 


(1) Ante, p. 468. (2) 13 Q. B. 706; 19 L. J. LC.) 5; 8 HL. C. 418; 
(8) 2 Dougl. 465. 
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was a criminal information for altering a rate after it was allowed, 
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and it is there rather implied that it could be altered before being ~ Aiwsworrn | 


allowed. There must have been some date, independent of the 
signature of the parish officers, at which a rate was made before 
the passing of 6 & 7 Wm. 4, c. 96, for they were not bound to sign 
the rate at all before the passing of that Act, though in practice 
they may have usually done so. 

[Boviui, C.J. What then is the interpretation to be put on the 
words of 6 & 7 Wm. 4, c. 96, s. 2, which say that if the rate be not 
signed it shall be null and void ?| 

They shew, like the similar words relating to publication, that 
the rate exists distinctly and independently of the declaration, the 
absence of which deprives it of legal force. 

The next point is, whether on the facts the appellant’s name was 
properly put upon the rate. It is clear that his name, though in 
#the-column of arrears, was meant for a correction of the name 
originally appearing on the rate, and the question is, whether it 
was properly put there. The request by Mr. Shaw, and the pay- 
fnent of the rates by him in the appellant's name, amounted to a 
claim on the appellant’s behalf to have his name put on the 
rate, for though the appellant’s name had been written in before, 
when the overseer had no authority to do it for want of a tender 
of the amount due, the subsequent payment of the rates amounted 
to a renewal of the claim under circumstances which come within 
the terms of 2 Wm. 4, c. 45, s. 30. The agreement with his land- 
lords that they should pay the rates for him was an authority to 
them to make such a claim. 

[Kzeatine, J. A man may wish his rates to be paid, and yet 
may not wish to be a voter.] 

In any case the’ appellant ratified Mr. Shaw’s act by appearing 
before the revising barrister to support his claim. 

[Byzxs, J. That would be a ratification after the close of the 
qualifying year. The revising barrister has to decide whether the 
voter was qualified on the 31st of July.] 

The ratification will relate back to the time of the claim, which 
was before the 31st of July. 

[Bovit1, C.J. The ratification of an act must be at a time when the 
act itself could have been done by the person proposing to ratify it. | 


v. 
CREEKE. 


484 


1868 


COURT OF COMMON PLEAS. [L. R. 


There is no authority for that, except Bird v. Brown (1), and 


‘Amswortn there the rights of third parties had intervened. 


v 
CREEKE. 


Manisty, Q.C., for the respondent, was directed by the Court to 
confine his arguments to the question of ratification. The appel- 
lant was not rated during any part of the qualifying year; he 
might at any time have gone and objected to his name appearing 
on the rate, and the rate could not have been enforced against him. 

Quain, Q.C., in reply. 


Bovit1, C.J. I am of opinion that the revising barrister was 
right on both points. The first question is, whether the appellant 
had been rated to all rates (if any) made for the relief of the poor 
in respect of the premises occupied by him within the qualifying 
year. This depends on whether the rate, which was signed by the 
overseers allowed by the justices and published during the qualify- 
ing year, was “made” during that year, within the meaning of 
the Representation of the People Act, 1867, s.3. Mr. Quain con- 
tended that it was not, because the only date which appeared 
on the face of it was the date at its head stating that it was made 
in April. In a former case, Jones v. Bubb (2), we have decided 
that a rate, in order to come within the provisions of that section, 
must be completely made within the year, and the question raised 
here is whether it was not partly made before the declaration by 
the overseers was signed. It is extremely difficult to follow the 
distinction made by Mr. Quain, and to say on what day it can have 
been made if it was not made on the day when it was signed by 
the parish officers. Was it made on the day when the overseers 
began to put down the names of the persons to be included in the 
rate, or when they had completed the first sheet, or when they had 
completed ten sheets, or when they thought they had completed 
the whole list ? Whatever difficulty there may have been before 
the passing of 6 & 7 Wm. 4, c. 96, which first rendered imperative 
the signature of the rate by the parish officers, I think the question 
as regards the meaning of the expression, “making a rate,” in the 
Representation of the People Act, 1867, is set at rest by the Act 
of Wm. 4, which expressly enacts (s. 2) that “the churchwardens 
and overseers, or other officers whose duty it may be to make or 

(1) 4 Ex. 786; 19 L. J. (Ex.) 154, (2) Ante, p. 468. 
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levy the rate,” or a competent number of them shall, before the 
rate is allowed by the justices, sign the declaration at the foot of 
the form given in the schedule, and that otherwise the rate shall 
be of no force or validity. And though, in Reg. vy. Inhabitants of 
Fordham (1), the Court held that the form given in the Act need 
not be followed, they appeared to consider that if the declaration 
by the parish officers were omitted, the rate would be a nullity. I 
am of opinion, therefore, that this rate cannot be said to have been 
made within the meaning of the Representation of the People Act, 
1867, till it was signed by the parish officers. 

Then it was contended that the signature would relate back to 
the date at the head of the rate. I agree that, when there is only 
one date on the face of a rate, prima facie it must be taken that 
the rate was made at that date, but if such was not really the case 
it may be shewn not to have been so: if the rate was not made till 
August, the mere fact of the heading stating that it was made in 
veil would not affect the question: Lorant vy. Scadding (2) was 
relied on for the appellant, but that case depended on the special 
provisions of a local Act and has no bearing on the present ques- 
tion. 

The next question is whether, assuming the rate to have been 
made within the qualifying year, the appellant duly claimed to be 
rated, and paid the rates. The appellant’s name was not on the 
rate when it was made, allowed, and published, but it is contended 
that he complied with the provisions of 2 Wm. 4, ce. 45, s. 30, and 
that his name therefore was properly put upon the rate. There is 
no doubt that one of the partners in the firm, who were the appel- 
lant’s landlords, did in some sense make a claim on his behalf; but 
the question remains whether the appellant had authorized him to 
make such a claim on his behalf. It is not contended that he gave 
him any express authority; as the landlords were to pay the rates 
it did not matter to the tenant whether his name was on the rate 
book or not, except for the sake of the franchise, and no authority 
{o the landlords to take the necessary steps for having his name 
inserted in the rate could be implied from an agreement that they 
were to pay the rates. It is further contended that the appellant 
subsequently ratified the claim which had been made on his behalf. 

(1) 114d. & E73, (2) 18. Q, B, 706; 19 L. J. (M.C.) 5; 8 HLL. 0.418. 
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The act relied on as a ratification however took place after the 
qualifying year had elapsed, and I think“the law is as was laid 
down in Bird y. Brown (1), that a ratification must be made at a 
time and under circumstances when the ratifying party might 
himself have effectually done the act which he has ratified. It is 
not necessary therefore to decide whether there could have been a 
ratification at any time after the name had been inserted. Iam 
clearly of opinion that in the present case there was no ratification 
of the claim at a time when the claim could have been made by 
the appellant himself, and the decision of the revising barrister 
must therefore be affirmed with costs. 


Byxrs, J. I am of the same opinion. I agree with my Lord 
that this rate was void till signed by the overseers. Whether 
in any case such signature might relate back to a former date, we 
need not determine, but there is no reason to say that it did so 
here. With all that has been said by my Lord on the subject of 
ratification I entirely agree ; and I may further say that the duty 
of the revising barrister is expressly limited by 6 Vict. c. 18,s, 40, 
to retaining persons in the list who are proved to have been entitled 
to be inserted on the dist of July preceding. 


Keratine, J. Iam entirely of the same opinion on both points. 
I think this rate cannot be considered to have been “ made,” within 
the Representation of the People Act, 1867, before the day when 
it was first authenticated by the signature of the oversecrs. My 
own opinion is, that the intention of the legislature was that the 
dating and signature of the rate by the overseers should be con- 
temporaneous, but it is not necessary to decide that here. Many 
inconveniences have been suggested as likely to arise from the date 
of the rate being earlier than the day on which it is rendered valid 
by the signature of the overseers, and it is very probable that from 
our decision in this case the parish officers will for the future be 
careful that the dating and signature of rates should be as nearly 
contemporaneous as possible, and that the allowance and publica- 
tion of them should follow as soon as may be. I quite share in the 
difficulty that is felt by my Lord in adopting any other date, for if 


(1) 4 Ex, 786; 19 L, J. (Ex,) 154, 
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the date were the time at which the name of the particular person —_1868 
was entered, it would follow that different persons would be rated ayxswortn 
at different times, and great confusion would arise. ek. 
[ also entirely agree with my Lord on the second part of the case. 
The legislature has provided as clearly as possible that the claim 
to be made under the 30th section of the Reform Act (2 Wm. 4, 
c. 45) should be by the will in some way of the party making ‘it. 
It is not necessary now to decide whether any ratification could 
render valid a claim after the name of the person had been once 
inserted. I am clearly of opinion that a ratification after the 
qualifying year would not be sufficient. It would have been easy 
for the appellant to have claimed if he had really wished to have 
acquired the franchise ; but he has not adopted the method pointed 
out by the legislature, and is therefore not entitled to have his 
name on the list of voters. 
oe hs 7 
“Brett, J. Lam also of opinion that the revising barrister was 
right on both points.. It is clear to me that, within the meaning of 
the Representation of the People Act, 1867, and our decision in 
Jones v. Bubb (1), this rate was made during the qualifying year, 
and that being so, I am also of opinion there was no claim made 
by the appellant, or ratification by him of the claim made on his 
behalf by his landlord. It may be that no ratification would be 
sufficient, but it is clear that no ratification after the 31st of July 
would be so, and that this case comes within the rule that a person 
cannot effectually ratify an act at a time when he could not do 


the act himself. 
Decision affirmed. 


Attorneys for appellant: Johnson & Weatheralls. 
Attorney for respondent: F. J. Jeyes, for J. Southern, Burnley. 


(1) Ante, p. 468, 
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MEDWIN, Aprettant; STREETER, ResponpeENT. 


Parliament—Borough Vote—Representation of the People Act, 1867 (80 & 31 
Vict. c. 102), s. 8—Claim to be rated, under 2 Wm. 4, c. 45, s. 80, and 14 & 
15 Vict. c. 14, s. 1. 


A. had occupied a dwelling house in a borough for the requisite twelve months, 
but had not been rated; he had before the 20th of July, 1868, paid all poor-rates 
which had become payable for the house previously to the 5th of January. A 
rate was made on the 15th of January, 1868, in which A. was not rated ; and on 
the 24th of August he claimed to be rated “to all rates made since the 31st of 
July, 1867” :— 

Held, that, inasmuch as the qualification under s. 8 of the Representation of 
the People Act, 1867, must be complete by the 31st of July of the qualifying 
year, the claim was too late. 

Agnew v. Reilly (2 Ir. C. L. Rep. 560), and Muldowney v. Malcolmson (15 Ir, 
C, L. Rep. 375), discussed, 


AppEAL from the Revising Barrister for the borough of Horsham. 

Henry Russell Streeter claimed to have his name inserted in 
the list of persons entitled to vote in respect of the occupation of 
a house No. 9 Park Terrace West, in the parish of Horsham. 

Streeter had never been rated in respect of the house; but he 
paid, prior to the 20th of July, all the rates due in respect thereof 
up to the 5th of January, 1868. On the 24th of August, 1868, 
Streeter served on the overseers a claim to be rated, as follows :— 

“To the overseers of the parish of Horsham. 

“Thereby give you notice that I claim to be rated to all rates 
made by you for the relief of the poor since the 31st of July, 1867, 
in respect of a house situate in Park Terrace West, and numbered 
9,in the parish of Horsham, in my occupation ; and I hereby 
tender payment of the full amount of all rates made previously to 
the 5th of January last and now due (if any). Dated this 24th of 
August, 1868.” 

At the time of the service on the overseers of this notice there 
was only one poor-rate in force within the borough, which was 
made on the 15th of January, 1868. 

It was contended, on behalf of the objector, that the claim to 
be rated served by Streeter upon the overseers on the 24th of 
August, 1868, was invalid and insufficient ; that the claimant was 
bound to prove that he was entitled to vote on the 31st of Jul y; 
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to the 31st of July, was too late, and invalid, and did not entitle Myppwim 


the claimant to have his name inserted in the list. 

The revising barrister thought the claim to be rated was too 
late, and invalid. But, the Court of Common Pleas in Ireland 
having decided in two cases, of Agnew v. Reilly (1) and Muldowney 
v. Maleolmson (2), under provisions contained in the Irish Registra- 
tion Act (13 & 14 Vict. c. 69), s. 110, that a claim to be rated, dated 
and served in August, was sufficient and valid, and related back to 
the previous 20th of July, and also had relation to the time when 
the rate was made, he held the claim of Streeter to be valid; and, 
Streeter having in other respects proved his title to vote, the 
barrister inserted Streeter’s name in the list. 

The question for the opinion of the Court was, whether the 
claim to be rated, dated and served by the claimant on the over- 
seers on the 24th of August, 1868, was valid and sufficient to 
entitle him to have his name inserted in the list of voters. 


Nov. 20, 24. Keane, Q.C. (Lumley Smith with him), for the 
appellant. The claim to be rated, under 2 Wm. 4, c. 45, s. 30, 
applies to the rate for the time being,—the then-existing rate: 
Bushell v. Luckett (3): that in the present case would be the rate 
which was made on the 15th of January, 1868. ‘The claim, how- 
ever, was not made until after the expiration of the qualifying 
period, viz. the year ending on the 31st of July. Reliance will be 
placed upon the two Irish cases, of Agnew vy. Reilly (1), and Mul- 
downey v. Malcolmson (2), to shew that the claim has relation back, 
by force of the statute, to the time of the making of the rate. 
Muldowney v. Malcolmson (2) was a mere confirmation of Agnew v. 
Reilly (1); and that proceeded upon the construction of the 54th and 
110th sections of the Irish Act, 18 & 14 Vict. c. 69, the language 
of which differs substantially from that of the 30th section of the 
English Reform Act, 2 Wm. 4, c. 45. The enactment in 13 & 14 
Vict. c. 69, s. 110, is: “and, upon such occupier so claiming, and 
actually paying or tendering the full amount of the rate or rates (if 
any) then due in respect of such premises, the guardians of the union 


(1) 2Ir. ©, L, Rep. 560. (2) 15 Ir, C, L, Rep. 376. 
(3) 20, B, 111; 15 L. J. (C.P.) 89. 
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1869 shall insert the name of such occupier in such rate in respect of 


Mepwin such premises as aforesaid; and, in case such guardians shall neglect 


v 


Srnmerer, OF Yefuse so to do, such occupier shall, for the purposes of this act, 


be deemed to have been rated in respect of such premises zn the 
rate in respect of which he shall have claimed to be rated as aforesaid.” 
And the language of s. 80 of the English Reform Act is: “and, 
upon such occupier so claiming, and actually paying or tendering 
the full amount of the rate or rates, if any, then due in respect of 
such premises, the overseers of the parish or township in which such 
premises are situate are hereby required to put the name of such 
occupier upon the rate for the time being ; and, in case such over- 
seers shall neglect or refuse so to do, such occcupier shall never- 
theless for the purposes of this Act be deemed to have been rated 
to the relief of the poor in respect of such premises from the period 
at which the rate shall have been made in respect of which he shall 
have so claimed to be rated as aforesaid.” So far as these two 
Trish cases decide that the claim is to have relation back generally 
to the time when the rate was made, they are opposed to the de- 
cision of this Court in Ainsworth v. Creeke. (1) 

[Bovinn, C.J. Our decision in Ainsworth v. Crecke (1) is not 
necessarily inconsistent with the Irish cases. The claim there,— 
or rather the ratification by the tenant, the claim having been 
made by the landlord,—was on the day of revision ; whereas, one 
of the Irish cases seems to imply that it must be before that 
day. I agree, however, that the reasons we gave for holding that 
the claim must be within the qualifying year conflict with those 
cases, except in so far as the language of the English and the 
Irish Acts differ. | 

In all other cases, the right of the voter must be complete 
within the qualifying year. There is no reason why a claimant 
under s. 30 of 2 Wm. 4, ¢. 45, should be in a better position. 
The present claimant, therefore, is not a person entitled to be re- 
gistered under the Representation of the People Act, 1867 (30 & 31 
Vict. c. 102), s. 3. 

Pickering, Q.C., for the respondent. The claim to be rated and 
tender of the rate made on the 24th of August, 1868, had relation 
back to the time of the making of any rate to which such claim 

(1) Ante, p. 476. 
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applied, and put the claimant in the same position as if he had 
been rated on the 15th of J anuary, 1868, to the rate then made. 
Ainsworth v. Oreeke (1) does not affect this case, and differs mate- 
rially from the two Irish cases referred to. It was not necessary in 
Ainsworth y. Creeke (1) to determine exactly within what time the 
claim must be made. All that was decided on that point was that 
a claim made at the court of revision was too late: and there is 
good reason for so holding. In the present case the claimant had 
paid all rates due up to the Sth of January, which is all that 14 & 
15 Vict. c. 14, s. 1, requires as an equivalent for actual rating. 
Finding that his name had been omitted from the rate made on 
the 15th of January, he makes his claim under s. 80 of 2 Wm. 4, 
c. 45; and it was the duty of the overseers to put his name upon 
“the rate for the time being ;” and, in the event of their failure to 
do so, he is to be deemed to have been rated “from the period at 
Which the.rate was made in respect of which he had so claimed to 
be rated.” The object of that section was that a voter should not 
be disqualified through the neglect or default of the overseers ; 
and the 110th section of the Irish Act was passed with the same 
view. Both statutes are in pari materid; and they are so treated 
in Agnew v. Seilly (2) and Muldowney y. Malcolmson. (3) The 
reasons given in the judgments in those cases are unanswerable. 
In the former, Monahan, C.J., says: “ Under the 110th section, the 
claim to be rated has relation to the time at which the rate was 
struck. Ifthe claim had been complied with by the guardians, the 
barrister would have had no right to inquire when the applicant 
was put on the rate. He must have been the occupier when the 
rate was struck, and his name should have been inserted in the 
list ; and, until the list be published, the applicant is not to pre- 
sume or suppose that the guardians of the union have not done 
their duty, by omitting his name; so that the 110th section puts 
the ‘claim to be rated in the same position as if the claimant 
were actually rated.” Muldowney v. Maleolmson (3) is a very 
strong case: and the judgment of Fitzgerald, J., fully confirms 
the former decision. If the argument urged on the part of the 
appellant be allowed to prevail, of what use is the power of 
inspection given by 6 Vict. c. 18, s. 16? The decision of the 


(1) Ante, p.476. (2) 2 Ir. C.L, Rep. 560; 569. (3) 15 Ir. C. L. Rep, 375. 
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revising barrister in this case was therefore right, and must be 


affirmed. 


wis heard in reply. 
ee te _ Cur. adv. vult. 


Jan. 18. The judgment of the Court (Bovill, CJ., Byles, 
Keating, and Brett, JJ.) was delivered by 


Bovi11, C.J. In this case the claimant, Henry Russell Streeter, 
claimed to vote as the rated occupier of a dwelling house in the 
borough of Horsham. The claimant had not been rated at all in 
respect of the house in question, but had, at some time before the 
20th of July, 1868, paid to the overseer all rates which would have 
been due previously to the 5th of January, 1868, in respect of the . 
said house. After the 5th of January, viz. on the 15th of January, 
a rate had been duly made in the borough; but in it the claimant 
was not rated. On the 24th of August, 1868, the claimant, find- 
ing that his name was not in that rate, and never having previously 
claimed to be put upon that rate, served on the overseer a claim 
to be rated to all rates made since the 3lst of July, 1867, and in 
such claim stated that he tendered payment of all rates due prior 
to the 5th of January, 1868. 

Upon these facts, the revising barrister, contrary to his own 
opinion, but in deference to two cases decided in Ireland, held that 
the claimant was entitled to vote, and inserted his name on the 
register of voters. 

It was contended before us, on behalf of the appellant, that the 
claimant was not duly qualified as a voter on the 31st of July, 
1868, because he had not then been rated to all rates made since 
the previous 31st of July, nor had then done anything declared 
to be equivalent to having been so rated; and that nothing done 
after the 31st of July, 1868, could obviate the objection that he 
was not qualified on that day. 

It was contended, on behalf of the respondent, that the claim 
and tender of the 24th of August had relation back to the time 
of the making of any rate to which such claim applied, and put 
the claimant in the present case in the same position as if he had 
been rated on the 15th of January, 1868, in the rate then made 
and published. 
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The solution of the question thus raised depends upon the con- 
struction of the various enactments regarding the qualification and 
registration of voters. By 30 & 31 Vict. c. 102, s. 3, “every man 
shall be entitled to be registered as a voter, &c., who (among other 
things) is on the last day of July in any year, and has during the 
whole cf the preceding twelve calendar months been, an inhabitant 
occupier, &c., and has during the time of such occupation been 
rated, &c., to all rates (if any) made for the relief of the poor,” &c. 
By statute 2 Wm. 4, c. 45, s. 27, “no occupier shall be registered 
unless he shall have occupied such premises as aforesaid for twelve 
calendar months neat previous to the last day of July in such year, 
nor unless such person, &., shall have been rated in respect of 
such premises to all rates, dc., made during the time of such his 
occupation,’ &e. ‘The collocation of phrases is different ; but read- 
ing the later by the former statute, it seems that the true meaning 
of the later enactment is, that no man shall be registered unless he 
has been rated to all rates made during the twelve months previous 
to the 31st of July of the qualifying year. The claimant had not 
been so tated, and therefore prima facie was not entitled to be 
registered as a voter. But, by 30 & 31 Vict. c. 102, s. 56, “all 
laws, customs, and enactments now in force conferring any right 
to vote, or otherwise relating to the representation of the people in 
England and Wales, and the registration of persons entitled to 
vote, shall remain in full force, and shall apply, as nearly as cir- 
cumstances admit,” &c.; and by s. 59, “this Act, so far as is con- 
sistent with the tenor thereof, shall be construed as one with the 
enactments for the time being in force relating to the representa- 
tion of the people, and with the Registration Acts,” &c.; and there- 
fore it is necessary to consider whether the claimant, although he 
has not been rated, may not have done something which is equiva- 
lent, for the purposes of qualification and registration, to his 
having been rated. 

By 2 Wm. 4, c. 45, s. 30, “it shall be lawful for any person 
occupying, &c., to claim to be rated, &., whether the landlord 
shall or shall not be liable to be rated to the relief of the poor in 
respect thereof; and, upon such occupier so claiming, and actually 
paying or tendering the full amount of the rate or rates (if any) 
then due, &c., the overseers, &c., are hereby required to put the 
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name of such occupier upon the rate for the time bevng ; and, in 
case such overseers shall neglect or refuse so to do” (i.e. to put 
his name on the rate for the time being), “such occupier shall 
nevertheless, for the purposes of this Act, be deemed to have been 
rated, &c., from the period at which the rate shall have been made in 
respect of which he shall have so claimed to be rated as afore- 
said;” that is, the rate for the time being. This seems to refer 
to a claim made at all events during the time the rate is 
current. This claim cannot effectually be made in respect of 
a previous rate after a subsequent rate is made and published. 
‘his interpretation was acceded to by Maule, J., in Bushell v. 
Luckett. (1) 

By 14 & 15 Vict. c. 14,8. 1, “no person so claiming to be rated, 
and paying or tendering on or before the 20th of July in each 
year the full amount of the rate or rates (if any) due in respect of 
such premises on the 5th day of January preceding, shall be re- 
quired to make any further claim in regard to any future rate, &c., 
but shall be entitled to be put on the list and to be registered as a 
voter,’ &c. This enactment, made by way of amendment to that 
last cited, applies to any claim properly made before the 20th of 
July to be rated to all rates made before such claim, and accom- 
panied by payment or tender before the 20th of July of all rates 
due on the previous 5th of January. 

The required payment or tender is only in respect of rates due 
on or before the 5th of January; but the enactment does not 
dispense with a rating or a valid claim to be rated in respect not 
only of the rates made before but also of those made after the 5th 
of January and before the claim or before the 20th of July. It 
does not dispense with the necessity of the claim, in order to make 
it valid, being made in respect of a rate current at the time, and 
does not refer to a claim made after the 20th of July. Neither 
of these provisions, in terms, at all events, enables a claimant, by 
claiming after the 31st of July to be rated in respect of a rate 
made previous to the 31st of July, to maintain that he was on the 
31st of July qualified to vote by reason of having then been rated 
to all rates made during the previous year. 

These sections do not aid the contention of the respondent, nor do 

(1) 20. B.111; 15 L. J. (G.P.) 89. 
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away with the prima facie disability arising upon s. 3 of 30 & 31 
Vict. ¢. 102. 

If we look to the Registration Acts, the necessity of the qualifi- 
cation being complete on the 31st of July seems to be even more 
fully made out. 

The only jurisdiction or power which the revising barrister can 
properly exercise is that which is given to him by the statutes 
under and by which his office is created. By 6 Vict. c. 18, s. 7, 
the power of objection given, which is to be answered by the claim- 
ant, is, that every person upon the register for the time being for 
any county, may object to any other person upon any list of voters 
for such county as not having been entitled on the last day of July 
then next preceding to have his name inserted, &e. By s. 15, the 
persons who may claim in boroughs as having been improperly 
omitted by the overseers, are those who can and shall claim as 
having been entitled on the last day of July then next preceding to 
hate their names inserted, &c. This seems further to shew that 
under s. 13 the persons whose names the overseers ought to insert 
are those’ who would be entitled on the 31st of July. By s. 17, the 
power of objection in boroughs is, to any person as not having been 
entitled on the last day of July next preceding to have his name in- 
serted, &e. By s. 37, the revising barrister has power to insert in 
any county list the name of any person who has claimed, in case it 
shall be proved that he was entitled on the last day of July then neat 
preceding to be inserted, &c. By s. 38, the same limitation to the 
power of the revising barrister is imposed in boroughs. And by 
s. 40, the section on which the action of the revising barrister 
mainly depends, itis expressly enacted that, “ when any person shall 
have been objected to by the overseer or by any other person, &c., 
such barrister shall then require wt to be proved that the person so 
objected to was entitled on the last day of July then next preceding to 
have his name inserted, &c.; and, in case the same shall not be 
proved to the satisfaction of such barrister, or in case it shall be 
proved that such person was then incapacitated by any law or sta- 
tute from voting in the election, &c., such barrister shall expunge 
the name of every such person from the said lists,” We. 

It would surely require very specific words elsewhere to override 
the force of these specific enactments, and to authorize the Court 
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to say that, although on the 31st of July the claimant would not 
haye been entitled, yet by reason of something done by him after 
the 31st of July he is entitled, and that the revising barrister should 
not require it to be proved that the claimant was entitled on the 
31st of July, and, even though it should be proved that he was not 
entitled on the 31st of July, should insert his name in, or refuse to 
expunge it from, the register of voters. 

‘The case of Powell v. Bradley (1) seems to shew that for some 
purposes at least the 31st of July is the day on which the quali- 
fication must be complete. 

It has, however, been argued that, if the construction contended 
for by the appellant be adopted, no practical effect can be given 
to s. 16 of 6 Vict. c. 18, and that the power therein given to 
inspect the rate-book is futile. It would seem, however, that 
such power of inspection, even in an extreme case, might be useful 
for the purpose of seeing what the overseer has done or omitted, 
even though a claim has previously been made, and thus for guid- 
ing a claimant as to the amount of evidence which will be re- 
quired from him before the revising barrister. 

This argument seems hardly sufficient to override the express 
enactments above referred to. Convenience and safety seem to 
point to the same conclusion as that. to be deduced from the words 
of the statutes. If that which it is asserted may be done after 
the 31st of July may be then legally done, there seems nothing to 
prevent its being done even before the revising barrister in court: 
and we have already substantially decided, in the case of Ainsworth 
v. Creeke (2), that a claim at that time would be too late. 

It seems to us that the true construction of the English statutes 
and convenience and safety alike require that the qualification 
must be complete on the 31st of July. We are, however, met by 
authority to which we shall ever feel inclined and bound to pay 
the highest respect,—the authority of the Irish judges in the cases 
of Agnew v. Reilly (3) and Muldowney vy. Maleolmson. (4) We 
have carefully and anxiously considered those cases, as well as 
the statutes 1 & 2 Vict. c. 56, on which is founded the adminis- 


CO BIS ICSE CNes Gomme calms (8) 2 Ir. C. L. Rep. 560. 
(GaeD) Git (4) 15 Ir. ©. L. Rep. 375. 
(2) Ante, p. 476, 
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tration of the poor-laws in Ireland, and 13 & 14 Vict. c. 69, on 
which the qualification and registration of voters in Ireland ~ 
depend. We are bound to confess that there is so much simi- 
larity between many of the enactments in the English Registration 
Acts and the last-mentioned Irish statute, that many of the reasons 
which have led us to the construction which we feel bound to put 
on the English Acts could hardly have permitted us to coincide 
with some of the remarks of the Irish judges on the Irish statutes 
in those cases: but, even in one of those cases, it seems to have 
been considered by some of the judges that the claim must be 
made before the court of the revising barrister is opened ; but the 
administration of the system of poor-law rating in Ireland is so 
different from that in England, and the qualification as to rating 
of voters, the formation of the lists of voters, and the machinery 
for preparing them and taking the registration, are so different, 
aad give rise to so many different considerations and arguments, 
thaf we do not feel called upon or authorized to discuss further 
the propriety of the ultimate decision in those cases upon the 
Trish statutes. We confine ourselves to saying that, having regard 
to the English statutes, we, for the reasons before stated, are of 
opinion that the decision of the revising barrister in this case, 
given in deference to the Irish cases, was wrong, and his own 
personal opinion was right. The decision of the revising bar- 
rister will therefore be reversed, and the register be amen:ed 
accordingly. 
Decision reversed. 


Attorney for appellant: Strangways, for P. Medwin, Horsham. 
Attorneys for respondent: Baater, Rose, & Norton. 
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NORRIS, Appertaxt; THE TOWN CLERK OF HASTINGS, ReEsronpDENT. 
ANDREWS’ CASE. 
IMESON’S CASE. 
Parliament—Borough Vote—Rating—80 & 31 Vict.c. 102, s,3— 
6 Vict.c. 18, s. 75. 


A. occupied a dwelling house for the requisite twelve months. There had been 
two rates for the parish in the course of the twelve months, and in each rate the 
name of A.’s landlord only appeared. A. paid to his landlord an increased weekly 
rent in consideration of the landlord paying the rates, and had paid all the rent 
due. The overseers had written A.’s name in both rates, without any claim on 
his part, and at a time subsequent to the making of the second rate :— 

Held, that A. could not be said to have been rated to all rates made within the 
year, and that he was not entitled to be on the list of voters. 


ANDREWS’ CASE. 


APPEAL from the Revising Barrister for the borough of Hast- 
ings. 

The name of Andrew Andrews, on the list of voters for the 
borough of Hastings, as the inhabitant occupier of a dwelling 
house, was duly objected to. 

Andrews had occupied a dwelling house for more than twelve 
calendar months preceding the last day of July, 1868. He held as 
weekly tenant, and by agreement between him and his landlord 
the latter was to pay the rates for him, he in consideration thereof 
paying a larger sum weekly as rent than he would otherwise 
have done. 

Two rates were made for the relief of the poor in the parish, 
between the 31st of July, 1867, and the 81st of July, 1868; in 
neither was any name inserted under the head “name of occu- 
pier,” but the name of the landlord appeared under the head 
“name of owner.” It was proved that both rates had been col- 
lected from and paid by the landlord. Andrews had duly paid 
his rent to the landlord in pursuance of the agreement. 

The revising barrister decided that Andrews had been rated 
to and had paid all rates made for the reliet of the poor in re- 
spect of the premises he occupied, within the meaning of s. 3 of 
the Representation of the People Act, 1867 (80 & 31 Vict. c. 102), 
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as construed with 6 Vict. c. 18, s. 75 (1), and as he was duly _—_—1868 

qualified in all other respects retained his name on the list. Nonrris 
If the Court should be of opinion that the decision was wrong, own Ouerk 


the register was to be amended by erasing the name of Andrews, oF Hastives. 


Cohen, for the appellant. It has been held that payment of rates 
by the landlord is equivalent to a payment by the tenant, if the 
tenant pays an increased rent on account of the landlord paying 
them: Cook vy. Luckett. (2) But the voter’s name here did not appear 
at all on the rate book, and he cannot, therefore, in any sense, be 
said to have been rated to the rates made for the relief of the poor. 

[Brerr, J. The case against the appellant would be, that 
Andrews having paid the rates through his landlord, the name 
of the landlord is really only a misnomer. 

KeEatinG, J. He certainly cannot be said to have been rated 

en if he can be said to have paid the rates. | 

“Phe respondent did not appear. 


Tue Court (Bovill, C.J., Byles, Keating, and Brett, JJ.), were 
of opinion that the voter had not been rated to either of the poor- 


rates within the meaning of 80 & 31 Vict. c. 102, s. 3. 


(1) 6 Vict. c. 18, s. 75:—“ Whereas 
doubts have arisen how far any mis- 
nomer, or inaccurate or insufficient de- 
scription in a rate of the person occu- 
pying any such premises as in the 
said recited act (2 Wm. 4, c. 45), are 
mentioned, or any inaccurate descrip- 
tion of the premises so occupied, has 
the effect of preventing any such per- 
son from being registered and entitled 
to vote in respect of such premises in 
any year: be it therefore declared and 
enacted, that where any person shall 
have occupied such premises as in the 
saidrecited Act are mentioned, for twelve 
calendar months next previous to the 
last day of July in any year, and such 
person being the person liable to be 
rated for such premises, shall have been 
bona fide called upon to pay in respect 
of such premises all rates made for the 


Decision reversed. 


relief of the poor in such parish or 
township during the time of such, his 
occupation, so required as aforesaid, and 
such person shall have bona fide paid on 
or before the 20th day of July in such 
year, all sums of money which he shall 
have been called upon to pay as rates 
in respect of such premises for one year 
previously to the 6th day of April then 
next preceding; such person shall be 
considered as having been rated and 
paid all rates in respect of such premises 
within the meaning of the said recited 
Act, and be entitled to be registered in 
respect of the same in any year; any 
misnomer, or inaccurate, or insufficient 
description in any rate of the person so 
occupying, or of the premises occupied 
notwithstanding.” 


(2) 2C. B, 168; 15 L. J. (C.P.) 78. 
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IMESON’S CASE. 

This was also an appeal from the decision of the Revising Bar- 
rister for the borough of Hastings. The circumstances were pre- 
cisely similar to those in Andrews’ Case, except that the overseers had 
written the voter’s name in the rate book in respect of both rates, 
but without any claim having been made on the part of the voter, 
and at a time subsequent to the making of the second rate. 


Tur Court (Bovill, C.J., Byles, Keating, and Brett, JJ.) held that 
this additional fact could in no way affect the question. 


Decision reversed. 


Attorneys for appellant: J. G. Langham & Sons. 


CLARKE, AppEeLnant; BROWN, Respondent. 
Parliament—Borough Vote-—Boundary Act, 1868 (81 & 382 Vict. c. 46), s. 14— 
Rating. 


By the Boundary Act, 1868, s. 14, any person who, in consequence of a change 
of boundary of a borough by the Act, would be entitled to be registered as the 
occupier of a tenement for which the owner is rated, if he had been rated for the 
required period, shall be entitled to be registered, notwithstanding he bas not been 
so rated, subject to the condition that he has been duly rated as an ordinary occu- 
pier to all poor-rates in respect of the premises made after the passing of the Act. 
A. occupied such a tenement, and fulfilled all the conditions requisite to entitle 
him to be registered for the borough, but no rate had been made in the parish 


after the passing of the Act, and he had not claimed to be rated or paid any 
rates :— 


ITel:l, that A. was entitled to be registered, 


AppeAL from the Revising Barrister for the borough of Denbigh. 

Richard Clarke duly objected to the name of Robert Brown 
being retained on the list of voters for the borough. 

The following facts were established by the evidence :—Dyrown, 
at the time of the passing of “The Boundary Act, 1868” (31 & 82 
Vict. c. 46), was the occupier of a dwelling house within the town- 
ship of Bershum, for which, at the time of the passing of the Act, 
the owner was liable to be rated instead of the occupier; by reason 
of an alteration of the boundary of the borough by the Act, Brown 
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would have been entitled to be registered as an occupier at the 


then next registration of parliamentary voters for the borough, if 


he had been rated to the poor for the whole of the required period. 
No poor-rate was made for the township of Bershum after the 
passing of the Act up to the time of the registration of parliament- 
ary voters next after the passing thereof. Brown had not claimed 
to be rated to the relief of the poor in respect of the premises so 
occupied by him, nor had the overseers of the township put his 
name upon the rate for the time being. The whole of the rate 
made last before the passing of the Act had been collected before 
the passing thereof. 

It was contended on behalf of the objector that in order to en- 
title Brown to be registered as a voter in respect of the premises 
under “The Boundary Act, 1868,” s. 14 (1), it was necessary that 
he should have claimed to be rated under 2 Wm. 4, ec. 45, s. 30. 

# The revising barrister decided that Brown was entitled to be 
reoistered under “The Boundary Act, 1868,” s. 14, and retained 
his name on the list-- 

~ Appeals in the cases of twenty other persons were consolidated. 
If the Court should be of opinion that the revising barrister’s de- 
cision was wrong, the register was to be amended by erasing the 
names of Brown and the twenty other persons from the list. 


Day, for the appellant. The voter here has not fulfilled the con- 
dition mentioned in the Act, and that is a condition precedent to 
the right to be placed on the register. 


that there have been no rates, and that he could not therefore fulfil 


It is the voter’s misfortune 


the condition. 
[Bovitt, C.J. It has been decided that in extraparochial places 
persons are entitled to vote who have not paid any rates. | 


CHP ST WorS2 Vick _e. 46, Ss. .ita— 
“Where by reason of an alteration of 
the boundary of any borough by this 
Act, the occupier of a dwelling house 
or other tenement (for which the owner 
at the time of the passing of this Act 
is liable to be rated instead of the 
occupier) would be entitled to be re- 
gistered as an occupier at the usual 
registration of parliamentary voters, if 


he had been rated to the poor-rate for 
the whole of the required period, such 
occupier shall, notwithstanding he has 
not been so rated, be entitled to be re- 
gistered subject to the following con- 
dition:—That he has been duly rated 
asan ordinary occupier to all poor-rates in 
respect of the premises made after the 
passing of this Act.” 
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In 30 & 31 Vict. c. 102, s. 6, sub-s. 3, the voter must have been 
rated to all the rates, “if any ;” those words are not in the section 


now in question. | 
Str G. Honyman, Q.C., for the respondent, was not called upon. 


Bovitu, C.J. There is no doubt in this matter, and ‘the decision 
of the revising barrister must be affirmed with costs. 


Byues, Keatrne, and Brert, JJ., concurred. 


Decision affirmed. 
Attorneys for appellant: Blake & Hughes. 
Attorneys for respondent: Thomas & Hollams. 


MASON, Appettant; BENNETT anv Orxers, RESPONDENTS. 
TROTTER, ApretLant; TREVOR, ResronDEnt, 
HANKS, Apprttantr; JONES, ResponpDENT. 


Parliament— Borough Vote—Rating—Composition—80 & 31 Vict. c. 102, 
ss. 8, 7, 8—Smali Tenements Act (18 & 14 Vict. c. 99). 


The Representation of the People Act, 1867, provides, by s. 3, that in order to 
be entitled to vote for a borough the occupier of a dwelling house must have been 
rated, as an ordinary occupier, to all rates up to the 31st of July; by s. 7, “that 
where the owner is rated at the time of the passing of this Act (15th of August, 
1867) to the poor rate in respect of a dwelling house or other tenement, situate in 
a parish wholly or partly in a borough, instead of the occupier, his liability to be 
rated in any future poor rate shall cease; . . . provided that nothing in this Act con- 
tained shall affect any composition existing at the time of the passing of this Act, so 
nevertheless that no such composition shall remain in force beyond the 29th day 
of September next.” The Small Tenements Act provides, by s. 1, that the vestry 
of any parish may order that the owners of tenements in such parish the yearly 
rateable value whereof shall not exceed 67. shall be rated instead of the occupiers ; 
and by s. 4, that while such order is in force the owner shall be rated at three- 
fourths the amount at which such tenement would have been liable to be rated if 
the Act had not been passed; and further, that if any owner of one or more such 
tenements shall be desirous of paying a rate for one year in respect of all such 
tenements in any parish, whether such tenements be occupied or not occupied, 
and shall give notice in writing of such his desire to the overseers of the poor 
and the surveyors of the highways within fourteen days from the 5th of March 
in any year, he shall be rated at a sum not being less than one half of the 
amount at which such tenement or tenements would have been rated if the Act 
had not been passed. 

In parish A. and parish B, the Small Tenements Act had been applied under 
s. 3, and in parish A. the owner of small dwelling houses had made an agreement 
with the parish under s, 4, but in parish B. no such agreement had been come to. 
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A rate was made in each parish after the 15th of August, but before the 29th of 
September, 1867, and in each rate the owners, and not the occupiers, of the dwell- 
ing houses were rated at the lower sums :— 

Heid, that “composition” in s. 7 of the Representation of the People Act in- 
cluded the compulsory as well as the voluntary rating of the owners at a less sum 
than the full rate, and that the owners, in both cases, had been properly rated to 
the rates in question; and that the occupiers were entitled to be placed on the list 
of voters for the borough under s. 8, 


MASON »v. BENNETT. 

APPEAL from the Revising Barrister for the borough of White- 
haven. 

John Mason, the appellant, duly objected to the names of John 
Bennett and 132 others, the respondents, being retained in the 
list of voters for the borough. 

The respondents were inserted in the list of voters in respect of 
their occupation of dwelling houses within the borough. The Small 
‘Penements Acts (59 Geo. 3, c. 12, and 13 & 14 Vict. c. 99) had for 
mafiy years been applied to the borough; and under s. 4 of the 
latter Act (1) the owner of the premises in question entered into an 
agreement in 1867, which was to remain in force from the 25th of 
March, 1867, until the 25th of March, 1868, to pay a composition 
instead of the full ordinary rate in respect of the premises, whether 
they were occupied or not. Two rates for the relief of the poor 
were made in 1867, viz., on the 13th of March, and the 5th of 
September, and the names of the respondents appeared upon the 
rate books as occupiers in respect of both these rates. It further 
appeared from the rate books, that the owner paid in one gross 
sum a composition in respect of the premises as soon as it became 
due under each of the said rates. 

In part consideration of their services as workmen, the respond- 
ents, who were all employed as colliers by the owner of the pre- 
mises which they occupied, paid no rent for such premises ; but the 
compounded rates which were paid by the owner under the rates 
of the 13th of March and the 5th of September, 1867, were on 
each occasion deducted from the wages of the respondents which 
became due next after such payment by the owner. 

The rate made upon the 5th of September, 1867, was the rate 
for the time being, and remained in force until superseded by 

(1) See this Act, post, p. 505, n. 
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another made on the 13th of February, 1868. In respect of the 
last-ementioned rate, the names of the respondents appeared on the 
rate books rated as ordinary occupiers in respect of the premises, 
and many of them had in fact paid the full rates payable by them 


on that rate. 


The Representation of the People Act, 1867 (30 & 31 Vict. 
c. 102), came into operation on the 15th of August, 1867. (1) 


(1) 30 & 31 Vict. c. 102, 8.38:—“Hvery 
man shall in and after the year 1868 
be entitled to be registered as a voter, 
and when registered to vote for a mem- 
ber or members to serve in parliament 
for a borough who is qualified as fol- 
lows . 

“2, Ts on the last day of July in any 
year, and has during the whole of the 
preceding twelve calendar months, been 
an inhabitant occupier, as owner or 
tenant, of any dwelling house within 
the borough; and 

“3. Has during the time of such 
oecupation been rated as an ordinary 
oceupier in respect of the premises so 
occupied by him within the borough to 
all rates (if any) made for the relief of 
the poor in respect of such premises ; and 

«4, Has on or before the twenticth 
day of July in the same year bona fide 
paid an equal amount in the pound to 
that payable by other ordinary occu- 
piers in respect of all poor rates that 
have become payable by him in respect 
of the said premises up to the preceding 
fifth day of January.” 

S. 7:—‘“* Where the owner is rated 
at the time of the passing of this Act to 


the poor-rate in respect of a dwelling 
house or other tenement situate in a 
parish wholly or partly in a borough 
instead of the ocenpier, his ability to 
be rated in any future poor rate shall 
ceasc, and the following enactments 
shall take effect with respect to rating 
in all boroughs :— 

“1, After the passing of this Act no 
owner of any dwelling house or other 


tenement situate in a parish either 
wholly or partly within a borough shall 
be rated to the poor rate instead of the 
occupier, except as hereinafter men- 
tioned. 

“2, The full rateable value of every 
dwelling house or other separate tene- 
ment, and the full rate in the pound 
payable by the occupier, and the name 
of the occupier, shall be entered in the 
rate book. . 

‘Provided as follows :— 

“(1). That nothing in this Act con- 
tained shall affect any composition ex- 
isting at the time of the passing of this 
Act, so nevertheless that no such com- 
position shall remain in force beyond 
the twenty-ninth day of September next. 

“(2.) That nothing herein contained 
shall affect any rate made previously 
to the passing of this Act, and the 
powers conferred by any subsisting Act 
for the purpose af collecting and re- 
covering a poor rate shall remain and 
continue in force for the collection and 
recovery of any such rate or compo- 
SIMON gy” 

S. 8:—“ Where any occupier of a 
dwelling house or other tenement (for 
which the owner at the time of the 
passing of this Act is rated or is liable 
to be rated) would be entitled to be 
registered as an occupier in pursuance 
of this Act at the first registration of 
parliamentary voters to be made after 
the year 1867 if he had been rated to 
the poor rate for the whole of the re- 
quired period, such occupier shall, not- 
withstanding he may not have been 
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On behalf of Mason it was contended, first, that the respond- 
ents were not entitled to vote, inasmuch as they had not complied 


rated prior to the twenty-ninth day of 
September, 1867, as an ordinary occt- 
pier, be entitled to be registered, sub- 
ject to the following conditions :— 
1. That he has been duly rated as an 
ordinary occupier to all poor rates in re- 
spect of the premises after the liability of 
the owner to be rated to the poor rate has 
ceased under the provisions of this Act. 

2. That he has, on or before the 
twentieth day of July, 1868, paid all 
poor rates which have become payable 
by him as an ordinary occupier in re- 
spect of the premises up to the pre- 
ceding fifth day of January.” 

13 & 14 Vict. c. 99, s. 1:—“ That 
ffom and after the passing of this Act, 
it’sMall be lawful for the vestry of any 
parish, from time to time and at all 
times hereafter, to declare and order 
that the owners of tenements in such 
parish the yearly rateable value whereof 
shall not exceed 6/., shall be rated and 
assessed to the rates for the relief of the 
poor in respect of such tenements in- 
stead of the occupiers thereof, and the 
order so made shall remain in force 
until rescinded in the manner herein- 
after authorized.” 

8. 2: “That it shall be lawful for 
the vestry of the said parish, by a 
majority of two-thirds at least of the 
votes of the persons present at a meet- 
ing duly called for that purpose pur- 
suant to notice, as heremafter men- 
tioned, and competent to vote thereat, 
at any time after the expiration of two 
years from the time when any such 
order shall be so made, to order that 
from and after a day to be fixed by such 
vestry, not being less than three years 
from the date of such original order, 
such order shall cease and be rescinded, 
in which case, from and after such last- 
mentioned day, the said order shall be 


rescinded and no longer in force: Pro- 
vided nevertheless that the provisions 
in this Act contained shall remain and 
continue in force for the purpose of col- 
lecting and recovering any rate which 
may have been previously made in pur- 
suance of such order.” 

8.4: “ That while such order as 
firstly hereinbefore mentioned is in 
force the owner of every tenement in 
every parish the yearly rateable value 
whereof shall not exceed 6/. shall be 
assessed to the rates for the relief of the 
poor, and to the rates for the repairs of 
the highways, in respect of such tene- 
ment at three-fourths of the amount at 
which such tenement would be liable 
to be rated in case this Act had not 
passed; and further, that whilst such 
order as firstly hereinbefore mentioned 
is in force, if any owner of one or more 
such tenements shall be desirous of 
paying a rate for one year in respect 
of all such tenements in any parish, 
whether such tenements be occupied or 
unoccupied, and shall give notice in 
writing of such his desire to the over- 
seers of the poor and the surveyors of 
the highways within one calendar 
month after the passing of this Act, or 
in any subsequent year within fourteen 
days next after the 25th of March in 
that year, then and in such case such 
owner shall be assessed to the rate for 
the relief of the poor, and to the rates 
for the repair of the highways, in 
respect of such tenement or tenements 
respectively, whether the same be occu- 
pied or unoccupied, from thenceforth 
till the 25th of March following, at a 


sum not being less than one half of 


the amount at which such tenement or 
tenements respectively would be liable 
to be rated if occupied, in case this Act 
had not passed.” 
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with the conditions prescribed by s. 3 of that Act ; secondly, that 
under s.7 the liability of the owner to be rated instead of the 
occupier ceased on and after the passing of the Act; thirdly, that 
they had not brought themselves within s. 8, inasmuch as they 
had not been duly rated as ordinary occupiers to all poor rates in 
respect of the premises after the liability of the owner to be rated 
had ceased, nor had they paid all poor rates payable by them as 
ordinary occupiers in respect of the premises up to the preceding 
5th of January. 

On the other hand, it was contended in support of the votes : 
first, that by virtue of proviso 1 in s. 7 the liability of the owner 
to be rated to the poor rate did not cease until the 29th of Sep- 
tember, 1867, and therefore that the compounded rates paid in 
respect of the rate made on the 5th of September, 1867, were 
properly paid; secondly, that the respondents were entitled to be 
registered under s. 8. 

The revising barrister decided that under proviso 1 of s. 7 the 
liability of the owner to be rated did not cease until the 29th of 
September, and that the respondents were entitled to be registered 
under s. 8. He, therefore, disallowed the objections, and retained 
the names of the respondents upon the list. 

If the Court were of opinion that his decision was wrong, the 
register was to be amended by erasing the names of the respond- 
ents from the list. 


Nov. 17. Keane, Q.C., for the appellant. The liability of the 
owner to be rated instead of the occupiers in this case ceased on the 
passing ‘of the Representation of the People Act, 1867 (80 & 31 
Vict. c. 102). This depends upon the meaning of the word “com- 
position” in the first proviso to s. 7. If that means an agreement 
for the payment of a proportion only of the rates, the appellant is 
wrong ; if it means the rate compounded for, he is right. Now s. 7 
begins with a clear affirmative statement “that where the owner is 
rated at the time of the passing of the Act to the poor rate . 
instead of the occupier, his lability to be rated in any future poor 
rate shall cease.” And the first rule for interpreting the rest of 
the section is, that it should, if possible, be so interpreted as to 
give effect to this distinct enactment. 
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[Bovitt, C.J. Is not the expression “liability to be rated” 
applicable rather to the case where the vestry rate the owner by 
their own vote, or where the owner is entitled to insist on their 


entering into an agreement to that effect, than to the case where 


there is a voluntary agreement? The words, too, of the section 
“rated instead of the occupier” are less appropriate in a case 
where the owner is to pay the rates whether the houses are occu- 
pied or not.] 

In all cases under 30 & 31 Vict. c. 102, the occupiers are claim- 
ing, and there must therefore be occupiers, and an owner rated 
instead of them. The first subsection is equally explicit, but for 
the concluding words “except as hereinafter mentioned.” One 
exception is to be found in the words which follow the second 
subsection, and which were explained in the case of Stamper v. 
Sunderland. (1) It may be that that is the only exception; it at 
any rate satisfies the words at the conclusion of sub-s. 1. Coming, 
then, to the first proviso, if the word “composition” mean agree- 
ment to compound, a rate might have been made before the 29th 
of September which would have continued after that date, and in 
which the owner should have been rated instead of the occupiers. 
The expression in these provisoes, at all events, means rather the 
rate compounded for. The second proviso speaks of “the collec- 
tion and recovery of any such composition.” It is impossible to 
colleet an agreement, and the word “such” shews that the term 
“eomposition” has the same meaning as in the preceding section. 
The meaning of the second proviso appears to be, that where a 
rate has been made before the passing of the Act, in which the 
owners have been rated, the composition may be recovered after 
the passing of the Act up to the 29th of September, but not after- 
wards. 

[Bovitt, C.J. If that were so, the first proviso would be un- 
necessary ; the second would include the whole. | 

Then s. 8 does not say that the occupiers must have been rated 
to all rates after the composition ceased, or after the 29th of Sep- 
tember, but after the liability of the owner has ceased. Now that 
expression only occurs at the beginning of s. 7, and there it is en- 
acted that the liability shall cease on the passing of the Act. In 

(1) Law Rep. 3 C. P. 388, 
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the case of Stamper v. Sunderland (1), the intention of the Act was 
held to make the time of its passing the deciding point. 

[Bovitt, O.J. That was said with reference to the facts of that 
case, and the decision was on a part of the Act, in which the 29th 
of September is expressly mentioned, which involved other con- 
siderations. | 

Manisty, Q.C. (Kemplay with him), for the respondents, was not 
called upon. 


Bovit1, C.J. I think this is a perfectly clear case. Mr. Keane 
has argued with extreme ingenuity, but has failed to raise even a 
doubt in my mind. The object of the sections referred to was no 
doubt to prevent the owner being rated instead of the occupier 
after the passing of the Act, in order that the occupier might not 
be deprived of the franchise. ‘The commencement of the 7th sec- 
tion provides distinctly that in some cases the rating of the owner 
shall cease. The words immediately preceding the provisoes spe- 
cify equally clearly that in another class of cases, a class which 
we had to consider in the case of Stamper v. Sunderland (1), the 
owner shall continue to be rated. Then, in the first proviso, a 
third class of cases is referred to where a composition exists, in 
which the owner shall continue to be rated till the 29th of Sep- 
tember, 1867. This class of cases must at any rate include the 
case in which the landlord has entered into an agreement under 
the provisions of the Small Tenements Act, s. 4, to pay a composi- 
tion for the rates of all the houses owned by him, less than three- 
quarters of the full amount of the rates, which would have been 
paid bythe occupiers. Mr. Keane argues that the first proviso is 
only intended to prevent the Act affecting any rate made previous 
to its passing under an agreement of composition, but if that were 
the intention this proviso would be unnecessary, because that is 
provided for by the second proviso. That the word composition is 
here used for an agreement to compound is clear from the last 
words of the proviso, “that no such composition shall remain in 
force beyond the given date,” which shew that it is something that 
would otherwise have continued to exist, which a rate would not. 
The word composition is used in different senses, thus we say either 


(1) Law Rep. 3 C. P. 388, 
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a man made a composition with his creditors, in which case it 
means an agreement, or that he has paid the composition, in which 
case it means the sum agreed to be paid. It seems to me there- 
fore that the effect of the first proviso is to continue the liability 
of the owner to be rated till the 29th of September in all cases in 
which there is an express agreement for the payment of a compo- 
sition with the owner existing at the time the Act passed. The 
language of the 8th section clearly confirms this view; it refers to 
the case in which the occupier is not and the owner is rated, and 
provides that the occupier shall be entitled to be registered, not- 
withstanding he may not have been rated prior to the 29th of Sep- 
tember, 1867, under certain conditions. This seems to me to point 
to a time other than the passing of the Act as intended to be the 
dividing line with respect to the liability of the owner to be rated ; 
the first condition indicates the same thing, for instead of requiring 
dhe occupier to have been duly rated from the passing of the Act, 
as7it would have done if Mr. Keane be right, it requires the 
rating to have been to all rates “after the liability of the owner to 
be rated -to the poor rate has ceased,” an expression that embraces 
all the cases referred to in the previous section. It seems to me 
therefore that this case comes within the first proviso of s. 7, and 
that the decision of the revising barrister was right, and must be 
affirmed with costs. 


Bytess, J. JI am of the same opinion, and I rest my decision 
entirely on the first proviso of the 7th section, which says that 
where there is a composition existing at the passing of the Act, it 
is to continue till the 29th of September, 1867. 1 think that the 
agreement by the landlord in this case was a composition within 
the meaning of that proviso. 


Keatine, J. I am of the same opinion. I have been really 
unable to discover how any doubt on the subject could arise. 


Decision affirmed. 


Attorneys for appellant: Helder & Kirkbank, for Helder, White- 
haven. 

Attorneys for respondents: Gregory, Roweliffes, & Rawle, for 
Lumb & Howson, Whitehaven. 
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TROTTER v. TREVOR. 

AppEAL from the Revising Barrister for the borough of North- 
allerton. 

The name of William Anderson on the list of voters for the 
said borough was duly objected to. 

The facts of the case were as follows:—William Anderson was, 
on the last day of July, 1868, and during the whole of the pre- 
ceding twelve months, an occupier as tenant of a dwelling house 
in the township of Brompton, within the borough of North- 
allerton, of a net yearly rateable value of less than 102. The 
Small Tenements Act (13 & 14 Vict. c. 99) (1) had been duly 
adopted in the township of Brompton, and was in force in that 
township at the time of the passing of the Representation of the 
People Act, 1867, and the owner of the premises occupied by 
Anderson was assessed to the rates for the relief of the poor, and 
to all other rates and assessments in respect of which the owner 
of such premises was rateable, pursuant to the provisions of that 
Act and s. 3 of 14 & 15 Vict. ¢. 39. It was customary in the 
township of Brompton to make all poor-rates prospectively to meet 
the future expenditure. The first rate for the relief of the poor 
within the township of Brompton made after the passing of the 
Representation of the People Act, 1867, was duly made and 
allowed by two justices on the 4th of September, 1867, and in that 
rate Anderson’s name was inserted in the column headed “ Name 
of Occupier,” and the owner’s name was inserted in the column 
headed “ Name of Owner,” and the owner was assessed, as he pre- 
viously had been in pursuance of the Small Tenements Act, at 
three-fourths of the amount at which Anderson would have been 
rateable had the Small Tenements Act not been adopted within 
the township of Brompton. The amount so assessed was paid by 
the owner. The owner of the premises occupied by Anderson had 
not at any time availed himself of the provisions contained in the 
latter part of s. 4 of the Small Tenements Act. Anderson had not 
claimed to be rated instead of the owner in respect of the rate of 
the 4th of September, 1867. No other rate for the relief of the 
poor was made for the township before the 5th of January, 1868. 

(1) See ante, p. 505, n. 
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The subsequent poor-rates, made in the year ending the 31st of 
July, 1868, were respectively made on the 14th of February and — 
the 21st of May, and in both those rates Anderson was rated as an 
ordinary occupier, and paid an equal amount in the pound to that 
payable by other ordinary occupiers. 

It was contended on behalf of the objector, first, that Ander- 
son had not, during the whole of the twelve calendar months pre- 
ceding the last day of July, 1868, been rated as an ordinary 
occupier in respect of the premises occupied by him to all rates 
made for the relief of the poor in respect of such premises, and 
had not, on or before the 20th day of July, 1868, paid an equal 
amount in the pound to that payable by other ordinary occupiers 
in respect of the same premises up to the preceding 5th of 
January according to the provisions of the 3rd section of the 
Representation of the People Act, 1867. (1) Secondly: that the 
diabjlity of the owner to be rated or assessed to any subsequent rate 
fof the relief of the poor ceased on the passing of the Representa- 
tion of the People Act, 1867, under the provisions of s. 7 of that 
Act. (1)- Thirdly: that this liability was in nowise affected by the 
first proviso to the last-mentioned section, as the word “composition” 
in such proviso related only to cases where the owner had, under 
the provisions of the latter part of the 4th section of the Small 
Tenements Act (1), compounded for the rate for a year in respect 
of all his tenements occupied or unoccupied within the township of 
a rateable value of not more than 6/., and to special local Acts. 

It was contended on the part of Anderson, first, that the rate 
made on the 4th of September, 1867, was not payable by him in 
respect of the premises then occupied by him, but by the owner 
thereof, and that therefore the 4th paragraph of s. 3 of the Repre- 
sentation of the People Act, 1867, was not applicable ; secondly, 
that a composition within the meaning of that word in the first 
proviso to s. 7 existed in the township at the time of the passing of 
the Act; and that as the rate was made before the 29th of Septem- 
ber, 1867, and as Anderson had actually been rated as an ordinary 
occupier in all subsequent rates, he must be taken to have been 
sufficiently rated under the 7th and 8th sections for the purposes 
of being placed on the register. 

(1) For the sections of that Act see ante, p, 504, n. 
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Upon the above facts the revising barrister decided that Ander- 
son was entitled to have his tiame retained on the register. If 
the Court should be of opinion that his decision was wrong, the 
register was to be amended by expunging the names of Anderson 
and eighty-five other persons, whose cases were consolidated. 


Nov. 18. Manisty, Q.C. (Glyn with him), for the appellant. The 
facts in this case are similar to those in Mason v. Bennett (1) just de- 
cided, except that, though the vestry had passed a vote adopting the 
Small Tenements Act, so that the owner was rated for the houses in 
question instead of the occupier, there was no special agreement 
between the parish and the landlord with respect to the rating of 
all his houses, occupied or unoccupied, but he was simply rated 
instead of the occupier for occupied houses at three-fourths of the 
usual rate. The revising barrister has decided that the parish did 
right in continuing to rate the owner after the passing of the 

tepresentation of the People Act, 1867, till the 29th of September, 
1868 ; but the case comes precisely within the substantive enact- 
ment of s. 7, and does not come within the first proviso, which 
refers only to cases where there is a composition, 1e., an express 
agreement between the landlord and the vestry for his paying a 
definite sum less than he would otherwise do for the whole of his 
houses occupied or unoccupied. The word composition appears 
first to have been used in 14 & 15 Vict.c. 14. The Reform Act 
(2 Wim. 4, ¢. 45, s. 30), had provided that any occupier might claim 
to be rated, and on doing so and paying the full amount of the 
rates, should be entitled to have his name put upon the rate. 
Under that Act, however, the occupier was obliged to make a fresh 
claim every year. The 14 & 15 Vict. ¢. 14, was passed to remedy this 
evil, and provided (ss. 1 and 2), that an occupier having once claimed 
need not renew his claim, but should remain liable to pay the rates 
as long as he occupied the premises and remained on the register. 
Then it is provided by s. 3, that “where by a composition with the 
landlord a less sum shall be payable than the full amount of 
rate which, except for such composition, would be due in respect of 
the same premises, the occupier claiming to be rated shall not be 
bound to pay or tender more than the amount then payable under 


(1) Ante, p. 502. 
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such composition.” The words “ with the landlord” shews that this 
refers only to the case where there is an express agreement with 
the landlord, and not to the case where a less sum is paid merely 
by the vote of the vestry ; and this is fair, because where there is an 
express agreement the parish receive rates in respect of unoccupied 
houses, and they cannot therefore be entitled to receive full rates 
for the occupied houses. Whatever doubt, however, may exist about 
the meaning of the word composition in former Acts, it seems 
quite clear from the context what it signifies in the Representation 
of the People Act, 1867. The owner is never rated by the general 
law, but only under special Acts, such as the Small Tenements Act, 
and many local Acts. The 7th section of the Representation of 
the People Act makes the rating of the owner in all cases to cease, 
but the first proviso excepts the case of a composition existing at 
the time of the passing of the Act. If that included the case in 
which the owner was rated by the force of the Small Tenements Act 
adopted by a vote of the vestry, and not only the case where there 
is an express agreement with the landlord under the authority of 
that or some similar Act, the proviso would be co-extensive with the 
enactments, and in fact simply a contradiction of it. Moreover, the 
expression, “a composition existing at the time of the passing of 
the Act,” would not be appropriate, to the mere fact of an Act 
being then in force which altered the amount of rates payable in a 
particular case. The legislature might well hesitate to put an end 
at once to an agreement which would otherwise last for a year; 
and the end of the half year, which is the 29th of September, 
would be a natural date at which it should cease; but no such 
consilerations would prevent them from putting an end to the ap- 
plication of an Act, the application of which the vestry itself could 
make to cease at any moment by merely passing a resolution to 
that effect. The second proviso of the 7th section enables a rate 
made previously to the Act to be collected after the passing of 
the Act up to the 29th of September, 1867. This would be mean- 
ingless if a fresh rate could, under the first proviso, even be made 
during that time. 

Gray, Q.C. (Cave, with him), for the respondents. The question 
in this case, no doubt, is what is the meaning of the word composi- 
tion in the first proviso of s. 7 of the Representation of the People 
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Act, 1867? The respondents contend that it includes every case 
where the occupier is not on the rate but the owner is, and is rated 
at a lower rate than the other occupiers. 

[Bovitt, C.J. Are there any Acts under which the owner is rated 
instead of the occupier except Sturges Bourne’s Act (59 Geo. 3, 
c. 12), the Small Tenements Act (18 & 14 Vict. c. 99), and local 
Acts? | 

There do not appear to be any other public Acts. 

[Bovitt, C.J. Are there any other classes of cases in which the 
owner is rated instead of the occupier, except those in which the 
overseers compulsorily rate the owner at three-fourths of the full 
rate, and cases in which the owners agree to be rated at less than 
three-fourths the full rate, paying the rate whether the houses are 
occupied or not?] 

Probably not; though it often happens without authority. 

[Bovit1, C.J. That is illegal. We cannot suppose, therefore, 
that it was in the contemplation of the legislature. | 

It was hardly illegal, for until the passing of the late Act, the 
right of the voter was always considered as a privilege, and the 
earlier Acts gave him a right to claim to be rated if he liked, but 
he was not obliged to do so. The policy of the late Act, on the 
contrary, is to compel all occupiers to be rated, and it is conse- 
quently made illegal to place the owner on the rate in order that 
the occupier may necessarily be so. ven, therefore, if the first 
proviso includes all the cases to which the earlier part of the sec- 
tion could refer, there would be still a sufficient object in the 
general enactment at the commencement of the section, namely, 
to make clear the alteration intended in the general law. The 
Small Tenements Act does not use the word “composition,” or 
“compounding,” and those terms are in fact of more recent 
origin. They are first used in 14 & 15 Vict. c. 14, and there they 
include both the classes of cases, for 2 Wm. 4,c. 45, s. 30, refers 
to all persons who are not on the rates, and therefore unable to 
vote; and 14 & 15 Vict. c. 14, was passed to relieve them from the 
necessity of making an annual claim, or paying a larger sum than 
their landlords would have done. But, further, it is notorious that 
“compounding” and “ compound householder,” were words in every 
one’s mouth two years ago, at the time when the Representation of 
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the People Act was in progress, and without referring to what 
passed in parliament, it is well known that it was used in the 
newspapers and common conversation to include all cases in which 
the owner was rated instead of the occupier and at a reduced rate. 
If the term was only intended to apply to the cases in which the 
landlord made an express agreement with the parish, what was the 
term applicable to the other cases, and why was no provision made 
respecting them? It is only in some cases that the vestry could 
put an end by vote to the compounding, for 13 & 14 Vict. ¢. 99, 
s. 2, shews that when the vestry have by their vote adopted the 
Small Tenements Act, it must continue in force for at least three 
years. The reason that the 29th of September, 1867, has been 
fixed on for the composition in all cases to cease is probably 
because, that being quarter-day, there would then be an opportu- 
nity, in many instances, for the landlords and tenants to readjust 
their rents upon the new footing. 
“ Manisty, Q.C., in reply. 


_ Tue Court intimated that they would hear the argument in 
Hanks v. Jones before giving judgment. 


HANKS v, JONES. 

Appeal from the Revising Barrister for the borough of Malmes- 
bury. 

The facts were similar to those in Trotter v. Trevor. 

It was contended on behalf of the appellant that he was entitled, 
as a compound householder, to be registered under s. 8 of the Re- 
presentation of the People Act, 1867, for that the effect of the first 
proviso in s. 7 of that Act, coupled with the enactment in s. 8, was 
to keep alive the liability of the owner to be rated under the Small 
Tenements Act, instead of the occupier, until the 25th of Septem- 
ber, 1867. 

The revising barrister decided that the house occupied by the 
appellant was a dwelling house for which the owner instead of the 
occupier at the time of the passing of the Representation of the 
People Act, 1867, was liable to be rated; that by virtue of s. 7 of 
that Act this liability of the owner to be rated in any future poor 
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rate ceased upon the passing of that Act; that the first proviso in 

~s. 7 had not the operation contended for by the appellant; that 
the rate in question having been made after the liability of the 
owner to be rated had ceased, and the appellant not having been 
duly rated thereto as an ordinary occupier, the first condition of s. 8 
had not been satisfied, and the appellant was not entitled to be 
registered under s. 8, and upon these grounds he expunged the 
name of the appellant from the list of voters. 

The question for the opinion of the Court was whether the 
liability of the owner to be rated instead of the occupier had 
ceased, under the provisions of the Representation of the People 
Act, 1867, prior to the making of the rate on the 8lst of August, 
1867. 


Macnamara (Sir J. B. Karslake, A. G., and Keane, Q.C., with him), 
for the appellant. The word composition must be taken in its popular 
sense, which is a rate abated or compounded for ; there is no reason 
why there should be the distinction contended for by the other side 
between cases in which the landlord agrees specially as to the terms 
of his rating and those in which he does not. In both cases the 
resolution of the vestry must be passed, and is the foundation of 
the lability. 

[Bovit, C.J. There are several distinctions between the two 
classes of cases. Thus, in the former, the owner israted without his 
consent; in the latter, it is with his consent. In the former, the 
system of rating is applicable to the whole parish, applying to all 
owners of tenements under the value of 62.; in the latter, the lower 
rating is applicable only to those who have given the required notice 
and agreed with the vestry as to the abatement at which they shall 
be rated. In the former case, too, the system of rating must last 
for three years, and may then be discontinued at any time; in the 
latter, the agreement is always for one year certain, and not longer. 
The real question is whether, in consequence of these distinctiona 
the legislature have treated them differently in the late Act. | 

The word composition is certainly used in 14 & 15 Vict. ¢. 14, 
to include both classes of cases. 

{Bovinn, C.J. That Act being a Registration Act cannot have 
referred to the Small Tenements Act (13 & 14 Vict. ¢. 99), which 
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applies only to tenements below the value of 67., the occupiers of 
which had not then the franchise, nor can it have had reference to 
Sturges Bourne’s Act (59 Geo. 3, c. 12), which did not apply to 
parliamentary boroughs. It must have had reference, therefore, 
to local Acts, of which there were many throughout the country. | 

Mellish, Q.C. (Greville Howard with him), for the respondent. It 
seems to be agreed that the question turns on the meaning of the 
word ‘‘composition” in the first proviso to s. 7 of 30 & 81 Vict. 
ce. 102, and that there are two classes of cases to which it may 
apply. The word “composition,” in its plain and ordinary sense 
implies an agreement, while in the one class of cases there is no 
agreement, only an enactment applied to the parish by the vote of 
the vestry. There is good reason why the legislature should make 
the distinction, because in the one class of cases the vestry could 
themselves put an end to the rating of the owners at any time after 
the first three years had elapsed, while in the second there was a 
déffhite binding agreement which it might well be considered 
unjust to terminate abruptly. 
~[Boviit, C.J. But it is, at all events, terminated only six weeks 
after the passing of the Act, although the agreement would other- 
wise last till the 25th of March in the following year.] 

The second proviso seems to carry out the distinction between the 
two classes of cases, the word “rate” in it referring to the cases 
in which the owner was rated under the general provisions of the 
Small Tenements Act for three-fourths of the whole rate, while the 
word “composition” refers to the cases where by agreement he 
was rated to a less sum. ‘The proviso, however, was probably in- 
serted ex cauteld; it can hardly be doubted that rates made before 
the passing of the Act could in any case have been collected. The 
same use of the word is to be found in 14 & 15 Vict. c. 14; by 
s. 1 the tenant is to tender the sum due, which would be the three- 
fourths payable under the general provisions of the Small Tene- 
ments Act, and s. 3 then provides that when there is a composition 
with the landlord, the tenant need only pay the sum due under 
that composition. 

[Brert, J. The same construction would apply to the Reform 
Act (2 Wm. 4, c. 45), s. 30, and so the provisions of the later Act 
as to the amount to be tendered would be unnecessary. | 
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It would be necessary in the case of local Acts. In a local Act 
relating to the town of Walsall'(11 & 12 Vict. c. clxi. ss. 53, 56) (1) 
owners are to be rated at the full rate, but on notice given by the 
owner he is only to pay two-thirds of the full rate. Other local 
Acts are probably in the same form. 

[Kratrxe, J. That will also give a reason for the general enact- 
ment in s. 7 of 30 & 31 Vict. c. 102, as it would afford an instance 
in which the owner was rated instead of the occupier, and yet paid 
the full rate, so that there was no composition so as to bring the 
ease within the first proviso. | 

It is worthy of remark, however, that in the local Acts, whenever 
there is less than the full sum paid, it is by agreement, which 
points to the meaning of composition as referring to agreements 
only. 

Maenamara, in reply. In neither case is the rate paid by the 
owner under agreement, but he is rated under the statute in ac- 
cordance with a statutable notice given by him. 


Bovi1, C.J. The question in this case and the case of Trotter 
y. Trevor is the same, and entirely depends on what is the con- 
struction of the words, “‘composition existing at the time of the 
passing of this act,” in 30 & 31 Vict. c. 102, s. 7, proviso (1.), 
which enacts, “that nothing in this Act contained shall affect any 
composition existing at the time of the passing of this Act, so 


(1) 11 & 12 Vict. c. clxi.s.53:— owner shall have been, or shall he, 


“The owner of every tenement within 
the parish of Walsall which may be 
assessed to the poor-rate .... at any 
annual sum at or under 67. 10s. rateable 
value . ... or whichis let to weekly or 
monthly tenants, or ready furnished, or 
in separate apartments, shall hereafter 
be rated and pay such several poor- 
yates . - In respect of such tene- 
ments, instead of the actual occupiers 
thereof; and upon non-payment of any 
such rate, or of the sum for which the 
same may be compounded as herein- 
after mentioned, such rate or sum shall 
and may be levied and recovered by 
distress... .” 


s. 56:—“In all cases where any 


liable to be rated to the said poor rates 
...- for the borough of Walsall, in 
respect of such tenement as aforesaid, 
it shall be lawful for such owner to give 
notice to the officer authorized to make 
or collect any such rate, of his intention 
to compound for the same by payment 
of a reduced rate, whether such tene- 
ment be occupied or not; and in every 
such case every such owner shall 
thenceforth, until he shall have given 
the like notice for determining such 
composition, be liable to pay two-thirds 
of such rate only, and all such compo- 
sitions shall be entered in the rate-book 
of such officer, and such owner shall be 
thenceforth rated accordingly.” 
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nevertheless, that no such composition shall remain in force beyond 
the 29th day of September next.” If the proviso included every 
case within the principal enactment in s. 7, the difficulty would 
present itself of the one stultifying the other, and my great diffi- 
culty was to see what case there was which, being within the prin- 
cipal enactment, was not also within the proviso. Towards the 
close of the argument, however, we were referred to various local 
Acts, which provide that the owners of tenements below a certain 
rateable value, or let in a particular way, shall be rated and pay 
rates instead of the occupiers, and also that such owners may give 
notice of their intention to compound by paying a reduced rate, 
whether the premises are occupied or not, in which latter case 
they are to pay only two-thirds. And thus it seems that the 
system adopted in some cases was that the owners were assessed 
for the occupiers, although there was no diminution in the amount 
of the rates, and that there was also power given for making a 
confposition with a landlord by which a less sum was to be paid by 
him, and paid irrespective of whether the premises were occupied 
or not. This system was in existence in various places when the 
Small Tenements Act (13 & 14 Vict. ¢. 99), was passed, which 
authorized the vestry of a parish to order that owners of tenements 
of a yearly rateable value, not exceeding 6/., should be rated 
instead of the occupiers, and rated at only three-fourths of the 
ordinary assessment, such order to continue in force for at least 
three years, but be determinable in a particular way at that or any 
future date; the Act also authorized the landlords of such tene- 
ments to agree to pay for one year, and be assessed at a sum not 
less than one-half the usual assessment, whether the premises were 
occupied or not. Consequently, under that Act, there were two 
cases: the first, where all the owners of such tenements paid a less 
sum instead of the occupiers; the second, where particular owners 
undertook to pay a less sum whether the premises were occu- 
pied or not; and under various local Acts the owners paid the 
full amount, or paid by agreement less than the full amount, in 
place of the occupiers. Then came 14 & 15 Vict. c. 14; but this 
statute, as has been pointed out, is a Registration Act, and seems 
to have no operation on 13 & 14 Vict. c. 99, for when 14 & 15 
Vict. c. 14, was passed, the occupation franchise was in respect of 
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1868 a 102, annual value, and therefore that Act could have no applica- 
“pporrer tion to tenements not exceeding 67. value. This Act would not 
Tarvor  2PPly to Sturges Bourne’s Act (59 Geo. 3, c. 12), because the latter 
Hanxs (8. 23) is not to apply to parliamentary boroughs, and it could 
Jouns, not apply to the Small Tenements Act (13 & 14 Vict. e. 99), 
because the Small Tenements Act applied only to 67. tenements.. 
Therefore 14 & 15 Vict. c. 14, must apply to the local Acts, under 

which the owner might, according to circumstances, pay either the 

full amount of, or a less amount than, the ordinary assessment, a 
conclusion which is fortified by reference to ss. 1 and 3 of the Act, 

for s. 1 speaks of a person tendering the “full amount of the rate 

or rates (if any) due,” which seems to refer to the case where by a 

local Act the owner pays the full amount, and s. 3 refers to “ cases 

where, by any composition with the landlord, a less sum shall be 

payable than the full amount of the rate:” so that the distinction 

is made between the payment of the full and a less amount. The 

30 & 31 Vict. ec. 102, s. 7, enacts that “where the owner is rated 

at the time of the passing of this Act to the poor-rate in respect of 

a dwelling house or other tenement situate in a parish wholly or 

partly in a borough instead of the occupier, his liability to be 

rated in any future poor-rate shall cease, and the following enact- 

ments shall take effect with respect to rating in all boroughs :— 

1. After the passing of this Act no owner of any dwelling house or 

other tenement situate in a parish either wholly or partly within a 
borough shall be rated to the poor-rate instead of the occupier 

except as hereinafter mentioned,” words which would apply to 

every case but for the exception. Then, by proviso (1.), it was 
provided “that nothing in this Act contained shall affect any com- 

position existing at the time of the passing of this Act, so nevyer- 

theless that no such composition shall remain in force beyond the 

29th day of September next.” Now, if “composition ” is there used 

for the purpose of designating the cases where less than the full 

amount is paid, there is no difficulty in the construction of the Act, 

and though, as I pointed out during the argument, the two cases 

under the Small Tenements Act (138 & 14 Vict. c. 99) differ in 

various respects—for instance, the one applying universally, the 

other to particular cases; the one coming into force without, the 

other with, the agreement of the owner; and the one remaining in 
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foree for one period, the other for another period—I have yet 
failed to discover any reason why the legislature should make the 
then existing state of things come to an end in the one case on the 
15th of August, and in the other on the 29th day of September, 
1867. It has been said that the reason is that the 29th of Sep- 
tember is a quarter-day, and was fixed with a view to the con- 
venience of arrangements between landlords and tenants; but as 
far as I can see there is equal reason as respects landlords and 
tenants for fixing on this day in the one case as in the other, and 
it is difficult to see why there should be a difference of six weeks 
in the two cases. In the particular case before us it is true that as 
more than three years had elapsed from the original order, the 
vestry could put an end to the arrangement when they pleased ; 
but there might be cases in which this would not be so, and no 
argument can therefore be founded upon it. Looking, then, to the 
}4 & 15 Vict. c. 14, and seeing the distinction there taken between 
the payment of the full and a less amount, I conclude that the 
legislature meant the word “composition” in 30 & 3} Vict. c. 102, 
s. 7, proviso (1.), to apply to cases where a less sum was paid. We 
have already held in Mason v. Bennett (1), that the case where 
less than the full amount is paid by agreement is clearly within 
the proviso; there is no reason why the case where a less sum is 
paid without agreement should not equally be within it; and I 
think the proviso applies to all cases where less than the whole 
amount is to be paid by the owner. Section 8 is quite consistent 
with our decision, the result of which is that the rating of an 
owner to the full amount is to cease on the passing of the Act; and 
where the landlord is rated to a less amount, such rating is to 
cease on the 29th of September. I am of opinion, on the whole, 
that the rating of the owner (though there be no agreement) at a 
smaller sum than the ordinary and full assessment, is a “ composi- 
tion” within 380 & 81 Vict. c. 102, s. 7, proviso (1.), and therefore 
that the decision of the revising barrister must be affirmed in the 
first case, and reversed in the other. 


Byxrs, J. Jam of the same opinion, and I base my judgment 
upon the words of the first proviso. I think the word “ composi- 


(1) Ante, p. 502, 
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tion” includes every rate that is abated. Now there are two sorts 
of abated rates, both of which derive their force from Acts of 
Parliament, though in one the amount of the composition is settled 
by agreement, and I see no reason to distinguish between them. 
In both these cases, therefore, the owner was properly rated, the 
rate being prior to the 29th of September. 


KeEatineG, J. Iam of the same opinion. I agree with my Lord 
and my Brother Byles as to the meaning of the word “ composition.” 
There are two classes of cases in which the owner formerly paid 
less than the ordinary amount of rates ; in the first case by an order 
of the vestry, and in the second case under a special agreement. 
But the word “composition” was applied in popular language 
equally to both. No satisfactory, though some ingenious, reasons 
have been given why one class should have been excluded from the 
proviso and not the other, and if it had been intended to make such 
a distinction, one would have expected to find clear words used for 
the purpose 


Brett, J., concurred. 


Decision in Trotter v. Trevor, affirmed ; and in 
Hanks v. Jones, reversed. 


Attorneys for appellants, respectively: Crowdy, for Trotter, 
Bishop Aucklands; Dean & Chubb. 

Attorneys for respondents, respectively: Lowe & Co.; Bower & 
Cotton. 
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Parliament—Borough Vote—Reform Act (2 Wm. 4, c. 45), s, 27—“ House or other ------—--—-- 


Building ”—Chambers. 


The tenant for business purposes of a separate room forming part of a set of 
chambers in the Temple, is not entitled to be registered as the occupier of a tene- 
ment, within 2 Wm. 4, c. 45, s. 27. 


ApprAL from the decision of the Revising Barrister for the city 
‘of London. 

The respondent, on the list of occupiers for the Inner Temple, 
was objected to by the appellant. 

The landlord of the respondent rented a set of chambers in the 
Inner Temple, which is extra-parochial. This set of chambers 
formed part of one of the floors of the building, which part was 


50 structurally severed from the rest of the eiiiding as to be of 


itself a house. ‘This set of chambers consisted of two rooms and 
a vestibule. Each room was severed from the other; there being 
no direct communication between the two. Each communicated 
by its own door with the vestibule, which communicated with the 
landing on a public staircase, by a door. The subject of the re- 
spondent’s occupation was one of these rooms. The respondent 
had occupied for the statutory period, exclusively and as sole 
tenant, this room, over the door of which communicating into the 
vestibule he had exclusive control. Under or by virtue of his 
tenancy, the respondent had a right of way over the vestibule, 
and in common with his landlord, who occupied the other room, 
perfect control over the door communicating with the landing, so 
as at all times to command free ingress and egress to and from 
the room which he occupied from and to the landing. The re- 
spondent was a barrister, and occupied the room for the sole pur- 
pose of transacting business in his profession of a barrister, and 
not for a dwelling house. 

It was objected that, having regard to the above facts, the 
subject of occupation of the respondent was not sufficient in kind 
to be a qualifying tenement, within any of the qualifications enu- 
merated in 2 Wm. 4, c. 45, s. 27. 
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The revising barrister held that the respondent occupied as 


Cormpentson tenant a sufficient tenement to entitle him, if duly registered, to 


”. 
BortEr- 
WORTH. 


yote in the election of members for the city of London, within the 
meaning of s. 27. 

The question for the opinion of the Court was, whether or not 
the revising barrister rightly decided that the respondent was 
entitled to have his name on the register. 

The cases of twenty-one others were consolidated. 


Prentice, Q.C., for the appellant. The room in question clearly 
is not a “separate dwelling house,” nor is it a “ house” or “ build- 
ing” within the meaning of s. 27 of 2 Wm. 4, c. 40. 

Underdown, for the respondent. The claimant is entitled to be 
registered as tenant of a “building” ejusdem generis with those 
enumerated in 2 Wm. 4, c. 45, s. 27. There is as complete and 
substantial a structural severance of the room occupied by him 
from the rest of the house as there was in Wright v. Town Clerk of 
Stockport (1); Toms v. Luckett (2); Downing v. Luckett (3); Bryan 
Kearney’s Case (4); and Henreite vy. Booth (5): and the case is 
altogether unaffected by Cook v. Humber (6), and Wilson v. 
Roberts. (7) 


Boviti, C.J. No one of the cases cited goes the length of 
shewing that a single room in a set of chambers in one of the Inns 
of Court is a “house or other building” within the Act. The cases 
have decided that, where the subject of occupation is structurally 
severed from the rest of the premises, and substantially used as a 
separate dwelling, or as a shop, counting house, or warehouse, the 
occupier may be registered. But by the very description of the 
subject of occupation in this case it is clear that it is a part of a 
set of chambers, the structural nature of which as well as the use 
to which it is applied shew that it substantially forms an unsevered 
portion only of a house. I am of opinion that the decision of the 
revising barrister must be reversed. 


(1) 5M. & G. 33; 1 Lutw. 32. (5) 15... B.GN.S.) 5003733) I J. 
(2) 510, Br2ss 17h. J. (GPs) 24-0 CUP Gln 
(3) 5 C. B. 40; 17 L. J. (C.P.) 81. (6) 11 CB, (NS) 33681 ba 
(4) Alcock’s Reg. Ca, 22. (C.P.) 73. 


(7) 11C.B, (WS.) 50; 81 L. J. (C.P.) 78. 
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Byes and Kratine, JJ., concurred. 


Brett, J. Without defining what is a “dwelling house,” it is 
enough to say that the occupation here described is not of a dwell- 
ing house or part of a house separately rated, within the definition 
given in s. 61 of 30 & 31 Vict. c. 102; nor is it a house or other 
building within 2 Wm. 4, c. 45, s. 27. The revising barrister 
finds that the set of chambers is so structurally severed from the 
rest of the building as to be of itself a house. Then he describes 
the two rooms, and inferentially he finds that there is no structural 


severance. 
Judgment reversed. 


Attorney for appellant : J. R. Bailey. 
Attorneys for respondent: Travers Smith, & De Gea. 
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UE -arliament—Borough Vote—Representation of the People Act, 1867 (80 & 31 Vict. - 


.¢ 102), ss. 4, 61—Part of a House—Rating—Lodger—2 Wm. 4, c. 45, s. 30. 

A. occupied exclusively and as sole tenant, for his dwelling, rooms not so structu- 
rally severed from the rest of the building as to constitute of themselves a house. 
A. having claimed to be rated, his name was inserted by the overseers in the rate- 
book bracketed with those of the other occupiers in the house, no sum being sepa- 
rately assessed against A., but the rental, rateable value, and rate in the pound 
of the whole house only, appearing in the appropriate columns. No sum had been 
paid or tendered by A. in respect of poor-rate :— 

Held, that, whether or not A. was the occupier of a “ dwelling house” within 
the meaning of s. 61 of 80 & 31 Vict. c. 102, he was not “ separately rated to the 
relief of the poor” within that section, nor had he done enough to entitle him to 
be “deemed to have been rated” within s, 30 of 2 Wm. 4, c. 45. 

Semble, that A. was a “ lodger.” 


ApprAt from the decision of the Revising Barrister for the city of 
London. 

’ The respondent, on the list of occupiers for the parish of St. 
James, Garlick Hithe, was duly objected to. 

The respondent occupied exclusively and as sole tenant, for his 
dwelling house, certain rooms in a house No. 2, St. James’s Place, 
in the parish of St. James, Garlick Hithe, London. Such rooms 
were not so structurally severed from the rest of the building as to 
constitute of themselves a house. The defendant had the exclusive 
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control over the doors which shut the said rooms off from the adjoin- 
ing passage; and he had, under and by virtue of his tenancy, a 
right of way over the passage from his rooms to the house door, and 
in common with the other occupiers resident in the house perfect 
control over the house door, so as at all times to command free 
ingress and egress from and to the street. 

The respondent had in due time served upon the overseers of 
the parish of St. James, Garlick Hithe, a claim to be rated in 
respect of the said premises, in the following form :— 

“To the overseers of the parish of St. James, Garlick Hithe. 
“JT hereby give you notice that I occupy a part of a house at 
No. 2, St. James’s Place, in your parish (in successive occupation 
from, &c.); and I claim to be duly rated for the same to the rates 
made for the relief of the poor m your parish, pursuant to the 
English Reform and Parliamentary Registration Acts.” 

In pursuance of such claim, the overseers had entered the name 
of the respondent in the occupiers column of the poor-rate book for 
the parish, bracketed jointly with the other occupiers of the said 
house; and, in the appropriate columns, in line with the names, the 
rental, rateable value, and rate in the pound of the whole house 
alone appeared. No separate rating or assessment was carried out 
opposite the name of or with reference to the respondent. 

In all other respects the respondent was proved to be qualified 
to be registered. 

It was objected, that, having regard to the above facts, the 
subject of the respondent’s occupation was not a part of a house 
occupied as a separate dwelling, and separately rated to the relief 
of the poor, within the meaning of s. 61 of the Representation of 
the People Act, 1867, 30 & 31 Vict. c. 102. 

The revising barrister held, that the respondent had, by his 
occupation of the said premises in manner aforesaid, -occupied 
part of a house as a separate dwelling; and that the same must 
be deemed to have been and had been separately rated to the 
relief of the poor; and that therefore he had been an inhabitant 
occupier of a “dwelling house,” within the meaning of the Act; 
and he retained the respondent’s name on the list of voters for 
the city of London in respect of the occupation of dwelling 
houses. 
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The question for the opinion of the Court was, whether or not 
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the revising barrister had rightly decided that the respondent and Gyrupsntsox 


five other persons similarly circumstanced were entitled to have 
their names retained on the register. 


Prentice, Q.C., for the appellant. From the statement of the 
case it clearly appears that the respondent is not the occupier of a 
“ part of a house,” within the meaning of the interpretation clause 
(s. 61) of the Representation of the People Act, 1867 (80 & 31 
Vict. c. 102), but merely a “lodger.” The claim to be rated can- 
not alter the nature of his qualification. The object of s. 61 was, 
to settle the doubts which had been created by the decided cases, 
as to when a “ part of a house” was to be considered a “ house,” 
within s. 27 of the Reform Act, 2 Wm.4,c.45. But, if the subject 
of occupation here is to be deemed “a separate dwelling house,” 
what necessity was there for s. 4 of 30 & 31 Vict. c. 102? 

“[BoviLt, C.J. There is no separate rating of this claimant ; nor 
has he paid or tendered any rate.| 
_~ It will be said that, by virtue of 2 Wm. 4, c. 45, s. 30, one who 
claims to be rated is in the same position as one who is actually 
rated. 

[Bovi11, C.J. A claim to be rated alone is not enough. | 

Underdown, ‘for the respondent. The respondent has duly 
claimed to be rated to the relief of the poor, and his name has 
been inserted in the rate-book. He has, therefore, done all that is 
required of him to entitle him to be “deemed to have been rated,” 
within s. 30 of 2 Wm. 4, c. 45. 

[Bovitt, C.J. There are two questions presented to us, first, 
whether the respondent is the tenant of a “part of a house occu- 
pied as a separate dwelling ;” secondly, whether he is separately 
rated to the relief of the poor. There is no statement in the case 
that there was a separate rating, or that the amount of the rate 
was either paid or tendered. | 

There is nothing in the statement of the case to negative the 
presumption of payment or tender. 

[Bovitt, C.J. The question for us to determine is whether, 
upon the facts stated, the revising barrister has come to a right 
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The Court will assume, in the absence of all evidence to the con- 
trary, that all has been rightly done: Jones v. Innous. (1) 


Bovitt, 0.J. I express no opinion as to whether or not the 
respondent was properly rateable as the occupier of a separate 
dwelling house, within the statute. It is enough to say that 
we have no materials laid before us to satisfy us that he was 
“ separately rated to the relief of the poor.” His name appears in 
the rate-book bracketed with those of several other occupiers of 
rooms in the house; but there is no separate sum inserted therein 
as payable by him. The decision of the revising barrister must be 
reversed. 


KEATING, J. Suppose the respondent had failed to pay the rate, 
what sum could the overseers have distrained upon him for ? 


Brett, J., concurred. 
Decision reversed. (2) 


Attorney for appellant: J. R. Bailey. 
Attorneys for respondent: Travers Smith, & De Gee. 


(1) 17 C. B. 290; 25 L. J. (©, P.) 78. 


(2) HAINS, Appettant; CUTHBERTSON, ReEsponvent. 


Noy. 24, 1868. The appellant,—the respondent in the above case,—claimed to 
be registered in respect of his occupation as stated in the case. 

The revising barrister held that the appellant must, for the purposes of 30 & 81 
Vict. c. 102, be deemed to have been rated to the relief of the poor in respect of 
the premises from the period at which the rate had been made in respect of which 
he had claimed to be rated; and that, thenceforward, in consequence of such 
rating, he had not occupied the premises as a lodger, within the meaning of the 
Act; and he decided that he could not insert the name on the register asa lodger. 


Tindal Atkinson, Serjt., for the appellant. 
Prentice, Q.C., for the respondent, admitted he could not support the decision. 


Per Curiam. The decisicn must clearly be reversed. The claimant will conse- 
quently stand upon the register in the character which he seems to fill, viz., that 
of a lodger, 
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Each of the appellants had during the qualifying period occupied one of several 
houses known as Lord Conningsby’s Hospital (which was originally founded in 
1614), and had been separately rated and had paid all poor-rates due in respect 
thereof. According to the rules of the foundation, the several occupiers of the 
houses, who were called “ servitors,” and were subject to the superintendence of a 
“corporal,” were nominated by A., the owner of the Conningsby estates, out of 
which fixed payments were made to them; and A. could vary the rules. The 
servitors paid no rent; and clothes and coals were supplied to them out of the funds 
of the hospital. The houses were situate in a quadrangle entered by an iron gate 
the key of which was kept by the corporal; the gate was locked at 9 p.m., after 
which time none of the inmates could go beyond the limits of the hospital with- 
out the corporal’s leave. None of the houses had ever been let by any of the 

ersoris appointed to them; but a garden outside the hospital, and appertaining to 
the house, held by one of the inmates, had been let by him, because he was too old 
to cultivate it himself. When a man is appointed to one of the houses, he holds 
it-and a garden near to it for his life,and cannot be disturbed in his occupation by 
A. or any one else, except for murder or felony, or the like. 

Feld, on the authority of Simpson v. Wilkinson (7 M. & G.50; 1 Lutw. 168), 
and Roberts v. Percival (18 C. B. (N.S.) 36; 34 L. J. (C.P.) 84), that, the occu- 
piers of the houses in question, having a freehold for life, occupied as owners 
within s. 3 of the Representation of the People Act, 1867; and the circumstance 
of the endowment being more or less cleemosynary in its character did not 
deprive them of the franchise. 


Apprat from the Revising Barrister for the city of Hereford. 

The respondent duly objected to the name of the appellant being 
retained on the St. John Baptist list of voters. 

It was proved that the appellant occupied one of a series of 
eleven houses known as Lord Conningsby’s Hospital, originally 
founded in 1614, and that he had so occupied during the qualifying 
period, and had been separately rated, and had paid all poor-rates 
in respect of such occupation, but that some of the said rates had 
been afterwards returned to him by Mr. Arkwright hereinafter 
named, in consequence of a request made by the occupants of the 
hospital; but such return was optional, and a mere matter of grace 
on his part. 

The appellants’ claim was in respect of occupation of one of a 
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series of houses known as Lord Conningby’s Hospital for and occu- 


" pied by soldiers of three years ‘service, and domestic servants who 


have lived in service seven years and are badly off in their cir- 
cumstances; and that the said eleven occupiers (of whom the 
appellant was one) are called servitors, and that one of them is 
appointed superintendent or corporal by Mr. Arkwright, and is 
called Corporal Conningsby. 

The persons who occupied these eleven houses are nominated 
by Mr. Arkwright, of Hampton Court, who owns the Conningsby 
estate, out of which fixed payments to the occupants of the houses 
are made. 

Rules had been made in the year 1614 (when the hospital was 
formed) for the government of the occupants of the hospital; but 
it appeared that these had become partly obsolete. It was, how- 
ever, in evidence that Mr. Arkwright could do what he liked with 
regard to the rules, and that he appointed the inmates of the 
hospital as servitors to their respective houses, and that the funds 
of the hospital came from Mr. Arkwright’s estate, and are dis- 
tributed equally among the servitors. 

The servitors paid no rent, and clothes and coals were supplied 
to them out of the funds of the hospital. 

The houses are built on two sides of a quadrangle, a portion of 
the other side of which is occupied by a chapel and a common 
hall. This quadrangle is entered by an iron gate which opens 
into the street, and the key of which gate is kept by the corporal 
of the hospital. 

The gate is locked at 9 o’clock in the evening; after which time 
none of the occupants of the hospital can enter from or go out intc 
the street, or beyond the limits of the hospital, without the special 
licence of the corporal. The occupants of the houses occasionally 
dine together in the common hall; and they are expected to attend 
service on certain fixed days in the chapel, and not to be absent 
from their houses more than three days at a time, without the 
leave of the corporal. 

When a man is appointed to one of the houses, he holds it and 
a garden near to it for his life, and cannot be disturbed in his 
occupation by Mr. Arkwright or any one else, except for a murder 
or a felony, or something of that kind. 
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None of the houses had ever been let by any of the persons 


appointed to them; but a garden outside the hospital, and apper- — 


taining thereto, held by the appellant, had been let by him because 
he was too old to cultivate it himself. There is no service or duty 
to be performed by the servitors; but they are subject to certain 
rules of the hospital, which they must obey under penalty of a 
fine. They are bound by these rules to attend the chapel at 
regular times, to keep the windows of their houses clean, not to 
become intoxicated, nor to use profane oaths, and not to be absent 
from the hospital for more than three days at any one time with- 
out the corporal’s leave. 

The appellant did not produce any deed or other document. 

The revising barrister held that the occupation of the appellant 
was eleemosynary in its character, and that he did not occupy as 
owner or tenant, within the meaning of the Representation of the 
Beople Act, 1867 (80 & 31 Vict. c. 102), s. 3, and accordingly 
he expunged the names of the appellant and of nine other persons 
whose cases were consolidated with the principal case from the 
register. - 

If the Court should be of opinion that the appellant and the 
nine others objected to did occupy as owners or tenants within 
the meaning of the statute, their names were to be restored to the 
list from which they had been expunged, and the register of voters 
was to be altered accordingly. 


Dowdeswell, Q.C. (G. Browne with him), for the appellant. The 
persons occupying the houses in question occupy as owners having 
a freehold interest, and pay rates, and consequently are entitled to 
be upon the register. The case falls within the principle laid 
down by this Court in Sumpson vy. Walkinson (1), and Roberts v. 
Percival (2), where the inmates of Burleigh Hospital were held to 
have a freehold interest in their respective rooms. There is nothing 
more eleemosynary in the nature of the occupation of these persons 
than there was in that of the bedesmen of Burleigh Hospital, and, 
if there were, it would be no disqualification. On that argument 
being pressed upon the Court in Roberts v. Percival (2), Erle, C.J., 
said: “A great deal of ambiguity has been brought into these 


(1) 7M. & G. 50; 1 Lutw. 168. (2) 18. C.B, (N.S.) 36 ; 84 L. J. (O.P.) 84. 
N) 
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cases by saying that a man would be prevented from being qualified, 


though he had a legal or equitable freehold, if the mode of occupa- 
tion was eleemosynary. I have a great desire to avoid introducing 
anything that is, to my mind, an entirely mistaken notion as to 
the question whether the party is owner of the equitable freehold 
or not. In deciding this question, it may be very material to see 
whether the trustees held in trust to take the profits and dispose of 
them in an eleemosynary manner to the objects of the donor's 
bounty, but, if a person have an estate, whether legal or equitable; 
it matters not whether the motive of the donor of the estate was of 


‘a charitable nature, or whether the feelings of the parties who took 


the estate and enjoyed the profits under it ought to be the feelings 
of eleemosynary grantees.” The case expressly finds that when a 
man is appointed to one of the houses, he holds it and a garden 
near to it for his life, and cannot be disturbed in his occupation by 
Mr. Arkwright or any one else, except for a murder or a felony, or 
something of that sort. That shews that each inmate has a free- 
hold for life; for, it will not be assumed that he will be guilty of 
an offence to warrant his amotion. If these persons are not free- 
holders, they occupy as tenants within the Representation of the 
People Act, 1867; for, they are at the least tenants at will: Rez v. 
Collett (1); Doe d. Groves v. Groves (2); Randall v. Stevens (3) ; 
Locke v. Mathews. (4) And any kind of tenancy, except an occupa- 
tion as a mere servant, will suffice to entitle them to a vote. 
Macnamara, for the respondent. The appellants did not occupy 
the houses in question either as owners or as tenants within any of 
the statutes conferring the franchise. There was no relation of 
landlord and tenant between Mr. Arkwright and them; and the 
nature of their occupation and the restrictions imposed upon it 
divest it altogether of the character of ownership; it was a mere 
occupation subordinate to the purposes of the charity. Mr. Ark- 
wright can do what he likes with regard to the rules; and the 
hospital is entirely supported by funds derived out of his estate. 
The hospital is substantially a mere collection of almshouses. 
The inmates are called “servitors,” and they are appointed by and 
(1) Russ, & Ry. 498. (4) 13 C. B. (N.S.) 753; 32 L. J. 


(2) 10 Q. B. 486. (C.P.) 98. 
(8) 2 E.& B.641; 23L.J.(Q.B.) €8, 
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are clothed, fed, and lodged at the expense of Mr. Arkwright, and 
are subject to the control of an officer called a corporal. There is 
nothing in the case to shew that Mr. Arkwright ever parted with 
the legal estate. 

[Bovitt, C.J. There is nothing to shew that Mr. Arkwright has 
any estate whatever in the property. It is consistent with all that 
appears that it was originally conveyed (by a lost grant) with 
power to Mr. Arkwright to appoint the inmates for life, who once 
in are irremoveable except for murder, felony, or the like. They 
do not occupy as tenants of any one.] 

Simpson vy. Wilkinson (1) and Roberts v. Percival (2) were both 
cases of county votes, and the only question was whether the in- 
mates of the hospital had a freehold interest, legal or equitable, in 
the rooms occupied by them. The present case, however, relates to 
borough votes; and the question is whether the claimants occupied 
ag owners or tenants within s. 3 of 30 & 31 Vict. c. 102. An 
occtipation as servant or as a recipient of charity will not do. 
Heartley vy. Banks (3) has always been considered a leading case 
upon this subject. There, the military knights of Windsor were 
held not to acquire the borough franchise by reason of their occu- 
pation of the houses allotted to them, such occupation being subor- 
dinate to the purposes of the charity. Cockburn, C.J., in delivering 
the judgment of the Court, there says: “ Whether the interests of 
these parties in the benefits of the charity be a freehold interest or 
not, we are of opinion that there is no such estate or interest in 
these houses as can properly be deemed an ownership ;” (4) and he 
proceeds to distinguish the case from Simpson v. Wilkinson (1), on 
the ground, that in the latter case “the recipients of the charity 
had the direct and uncontrolled management of the property in 
their own hands; and the only question raised in that case was, 
whether the revising barrister was right in presuming a commence- 
ment of the estate of the bedesman by the royal licence prior to 
the passing of the 39 Eliz. c. 5.” 

[Bovitt, C.J. The decision in Stimpson vy. Wilkinson (1) is not 
impeached in Heartley v. Banks. (3) The grounds upon which that 


(1) 7 Man. & G.50; 1 Lutw.168. (3) 5 C.B.(N.S.) 40; 28 L.J.(C.P.) 144. 
(2) 18 C. B. (N.S.) 86; 34 L. J. = (4) 5 OB, (NS) at p. 56; 28 L. J. 
(C.P.) 84. (C.P.) at p. 152. 
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case is there distinguished do not distinguish it from the present case. 
In the one case there were trustees; in the other none. The free- 
hold of the houses occupied by the military knights of Windsor 
was in the dean and canons. Here, there is no person in whom the 
freehold is vested, if not in the inmates: and the revising barrister 
has found substantially that there was a legal origin to the grant. | 

In Heath v. Haynes (1), the inmates of the Earl of Leicester's 
Hospital,—a charity regulated by a private Act of Parliament,— 
each had allotted to him by the master rooms of more than 
the yearly value of 102., of which he had the exclusive use. The 
appointment was for life, subject to removal for breach of any of 
the rules. The inmates were rated in respect of their several 
occupations. It was held that they did not occupy as “owners” or 
“tenants ” within s. 27 of the Reform Act, and therefore were not 
entitled to be registered. In Bridgewater vy. Durant (2), Erle, C.J., 
in delivering the judgment of the Court, says: “ Occupation alone 
of a house is not sufficient to qualify. Thus, occupation as amem- 
ber of a corporation aggregate,—Heath v. Haynes (1); or as a re- 
ceiver of charitable bounty,—Heartley v. Banks (3) ; or for purposes 
connected with services to be performed,—Dobson vy. Jones (4); 
Clark y. Overseers of St. Mary, Bury St. Edmunds (5); or under 
an appointment from governors of a charity, at their discretion,— 
Davis v. Waddington (6), has been held not to qualify. The ques- 
tion is one of fact, and it was for the revising barrister to draw his 
own conclusion from the premises before him.” In Freeman y. 
Gainsford (7), a hospital was founded for twenty “ poor persons 
who should give themselves to the service of God and to pray for 
the prosperity of the noble family of the founder and his posterity.” 
The persons eligible as members or inmates were to be “ poor indi- 
gent people, well esteemed of for godly life and conversation, of 
good conditions, peaceable and quiet amongst their neighbours, 
and such as by persons of honest repute should be judged fit 
objects of the charity.” Each poor person on his or her election 


("2 "Cy B.YCN:S.) 8895" 27" eds (4) 5 Man. & G. 112; 1 Lutw. 105. 


(C. P.) 50. (5) 10. B.(N.S.) 23; 26 L.J.(C.P.) 
C2 )ald CB. CN. Se yaselo es fant 
(C.P.) 46, 48. (6) 7 Man. & G. 37; 1 Lutw. 159. 


(3) 50. B.(N.S.) 40; 28L,5.(G.P,) (7) 11 ©. B. (NS.) 68; 31 LJ. 
144, (C.P.) 83. 
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was placed in rooms with certain allowances. They were prohi- 
bited from letting or assigning, or permitting any person to occupy 
the rooms jointly with them ; and they were to be removeable by 
the governing body if found guilty of certain irregularities. And 
it was held, upon the authority of Heartley v. Banks (1), that the 
inmates had no such estate or interest in the rooms occupied by 
them as to entitle them to be registered as voters for the county. 

[Keatine, J. Is there any case where one entitled to hold for 
life has been held not to occupy as owner so as to give him a qua- 
lification for a borough vote? 

Bovit1, C.J. For the purpose of determining whether the party 
is owner or not, all the cases apply, whether they relate to county 
or to borough votes. ] 

No doubt that is so. The only ground, then, upon which it can 
be contended that the respondent is entitled to judgment is, that the 
gecupation in this case appears to be entirely subservient to the 
purposes of the. charity, and subject to its rules; and that it is 
contrary to the poliey of the law that persons in that condition 
should enjoy the franchise: see 2 Wm. 4, c. 45, s. 36. 

Dowdeswell was not called upon to reply. 


Bovitt, C.J. I am of opinion that the appellant occupied the 
house in question as owner, within the meaning of s. 3 of the 
Representation of the People Act, 1867, 30 & 31 Vict. c. 102; and 
that the case is undistinguishable from the decision of this Court 
in Roberts vy. Percival. (2) The cases of Heartley vy. Banks (1) 
and Freeman yv. Gainsford (8) were strongly relied on there in 
opposition to the claim of the franchise, as they have been here 
by Mr. Macnamara: but the distinction between them and the 
case then before the Court, and also that of Simpson v. Wu- 
kinson (4), was pointed out most clearly by Erle, C.J., in giving 
judgment. “ There is,” he says (5), “a broad distinction in my 
mind between the present case and each of those cases; for, in 
them there was a governing bedy, in whom the legal estate was 


(1) 50. B.(N.S.) 40; 28L, J. (C.P.) (3) 11 C. B. (NS) 68; 81 L. J. 
144, (C.P.) 33. 

(2) 18C.B.(N.S.) 36; 84 L. J. (C.P.) (4) 7 Man, & G. 50; 1 Jutw. 
84. 168. 


(5) 34 1. J. (G.P.) at p. 87; 18 C. B. (NS.) at p. 44. 
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necessarily to continue vested, for the purpose of executing the 
trust to be performed by them ; and the profits of the endowment 
did not belong absolutely and without any intervening person to 
the persons who claimed to be qualified by reason thereof. ‘The 
trustees were to receive the profits, and then the poor knights of 
Windsor were entitled to claim a portion of the money out of 
those profits; and so the inmates of Lord Shrewsbury’s Hospital 
were entitled to receive a portion of the money from the trustees 
without themselves having any estate at all, though in each of 
those cases the trustees were bound to find lodgings for the in- 
mates. But I see that, in Lord Burleigh’s Hospital, the members 
are when named to be placed in certain rooms, and in those rooms 
they are to continue till they die.” Those observations are as 
applicable here as there. The revising barrister, who has in- 
vestigated the facts, distinctly finds that, “when a man is ap- 
pointed to one of the houses, he holds it and a garden near to it 
for his life, and cannot be disturbed in his occupation by Mr. Ark- 
wright or any one else, except for a murder or a felony, or some- 
thing of that kind.” That is in effect a finding that the inmates 
have a freehold for hfe. A similar power of amotion existed in 
the case of Roberts v. Percival (1), as appears from the rules, 
which are set out in Simpson vy. Wilkinson (2), a case which arose 
with reference to the same charitable foundation. The revising 
barrister having stated the right under which the appellant in the 
present case occupied, proceeds to state the grounds upon which he 
holds him not to be entitled to be registered. He says that the 
occupation of the appellant was eleemosynary in its character, and 
that he did not occupy as owner or tenant within the meaning of 
the Representation of the People Act, 1867. Now, it is clear that 
there are many cases where houses or rooms are allotted to persons 
as objects of charity who yet occupy as owners. Indeed, the very 
same point was raised in Roberts v. Percival (1); but it was clearly 
laid down by Erle, C.J., that, whether the motive of the donor of 
the estate was ofa charitable nature, or whether the feelings of the 
parties who took the estate and enjoyed the profits under it ought 
to be the feelings of eleemosynary grantees, cannot affect the 
character of the occupation. I am of opinion that the present is 

(1) 18C. B.(N.S.) 86; 84. J.(C.P.) 84. (2) 7 Man. &G. 50; 1 Lutw. 168. 
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not to be distinguished from that case ; and that, upon the grounds 


there stated by the Court, it is clearly distinguishable from the ~ 


cases relied on by Mr. Macnamara. 

My Brother Byles, who was obliged to leave the court, desired 
me to say that he entirely concurs with us in thinking that the 
decision of the revising barrister was wrong and must be reversed. 


Kgatine, J. Iam of the same opinion. No doubt, in Heartley 
y. Banks (1), expressions are to be found in the judgment of the 
Court as to the nature of the occupation of the military knights of 
Windsor, which have created a difficulty: but it must be remem- 
bered that that case was not only distinguishable in its facts from 
the present, but that it underwent review in Roberts vy. Percival. (2) 
All the points which have been relied on by Mr. Macnamara were 
insisted upon there, nevertheless the Court came to the conclusion 
phat they did not prevent the claimants acquiring a right to vote by 
reason of their having an equitable estate of frechold in the rooms 
held by them. The decision of the revising barrister in the pre- 
sent case,is that the occupation of the appellant was of an eleemo- 
synary character; intending, no doubt, to bring the case within 
Heartley v. Banks. (1) But he has not merely found as a fact 
that the occupation was eleemosynary, but has set out the facts 
upon which he has founded his opinion: and the Court has held 
that though the revising barrister may conclude a case by a finding 
in point of fact, yet, if he sets out the circumstances which led 
him to that conclusion, the Court will exercise its discretion as to 
how far they justify his judgment. ‘hat the fact of the occupation 
being in some sense eleemosynary will not prevent the occupier 
from having a freehold interest is clearly shewn by Erle, C.J., in 
Roberts v. Percival. (2) Indeed, it must be so in all the hospital 
cases in which the inmates have been held entitled to vote, 
because they all more or less partake of the character of eleemosy- 
nary grants. One fact which we cannot struggle against is that 
the appointees under the charity had a right to occupy the houses 
allotted to them for their lives, and were only to forfeit that right 
by being guilty of a felony. Further, it does not clearly appear 


(1) 5C.B.(N.S.) 40; 28L.J.(C.P.) (2) 18 O. B. (NS) 36; 34 L. J. 
144. (C.P.) 84. 
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where the freehold is. For anything that does appear, the only 
persons who could deal in any way with the land are the servitors. 
The case also finds an exercise of ownership that is somewhat 
material. Though none of the houses had ever been let, yet a 
garden outside the hospital and appertaining thereto, held by the 
appellant, had been let by him because he was too old to culti- 
vate it himself: and this seems to have been done without the in- 
terference of any one. Under the circumstances, I think the 
revising barrister was clearly wrong in supposing that, because 
the character of the occupation was more or less eleemosynary, the 
inmates of these houses were not entitled to be registered. 


Montacus Smiru, J. Iam of the same opinion. It appears 
to me that the appellant in this case had a freehold interest in the 
house assigned to him. It is expressly found by the revising bar- 
rister that the persons appointed to these houses were appointed 
for life, and could not be removed by Mr. Arkwright or any other 
person, except for a murder or felony or the like. Thereis no such 
indefinite or arbitrary power of amotion as to deprive the appointee 
of his freehold interest. If, then, the appellant had a freehold, 
and was in the occupation of the house, I should have thought 
there was no difficulty in arriving at a conclusion irrespective of 
authority. But I think the case falls directly within Simpson 
v. Wilkinson (1) and Roberts y. Percival (2), and is distinguish- 
able from Heartley v. Banks (3) and the other cases falling with- 
in the same category, on the ground to which I have already 
adverted. The military knights of Windsor were not in the occu- 
pation of any rooms which were definitively allotted to them: they 
were liable to be shifted from time to time; and they had no 
freehold interest. For these reasons, I think the decision of the 
revising barrister should be reversed. 

Decision reversed. 


Attorneys for appellant: Haneock, Saunders, & Hawksford, for 
T. W. Garrold, Hereford. 

Attorneys for respondent: Westall & Roberts, for Bodenham 
& James, Hereford. 


(1) 7 Man. & G. 50; 1 Lutw. 168. (2) 180. B.(N.S.) 36; 34 L. J. (C.P.) 84. 
(3) 5C.B.(NS.) 40; 28L.J.(CP.) 144. 
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Parliament—Borough Vote—Lodger—Oaford and Cambridge Boroughs—Reform 
Act, 1832 (2 Wm. 4, c. 45), s. 78—Representation of the People Act, 1867 
(30 & 31 Vict. c, 102), ss, 4, 56, 59. 


A set of rooms in a college at Oxford or Cambridge is a dwelling house within 
the meaning of the Representation of the People Act, 1867, and the occupier is 
therefore not entitled to vote for the borough as a lodger in respect of such rooms. 

The 78th section of 2 Wm. 4, c. 45, which forbids any person to vote for the 
borough of Oxford or Cambridge in respect of the occupation of chambers or pre- 
mises in any college, applies to the new franchises created by the Representation 
of the People Act, 1867. 


APPEALS from the Revising Barrister for the borough of Cam- 
ridge. ~- 

“The appellants claimed to have their names inserted in the lists 
of persons entitled to vote, in respect of lodgings, for the borough 
of Cambridge. 

At the revision an objection was taken by the respondent, that the 
appellants had no right to be placed on the register on the ground, 
first, that they were members of the University of Cambridge, and 
were occupiers of chambers in college, and were therefore pro- 
hibited by s. 78 of the Reform Act (2 Wm. 4, c. 45), and by ss. 
56 and 59 of the Representation of the People Act, 1867 (80 & 31 
Vict. c. 102), from voting; and secondly, that they were not 
lodgers within the meaning of the 4th section of the latter Act. 

‘The following facts were proved :— 

In the first appeal the appellant was a scholar of his college and 
a person in statu pupillari. He was of fullage, and the particulars 
stated in his claim were correct. 

He occupied the rooms in respect of which his claim was made, 
separately, and as sole tenant, for the twelve months immediately 
preceding the 31st day of July, 1868, and resided therein during 
the same twelve months, subject to the other circumstances men- 
tioned in the case. 

The scholars of a college are entitled to reside in rooms therein, 
paying a rent for them unfurnished. Such rent is a sum of 10/. a 
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year or upwards, payable in three equal parts at the end of the 
three university terms, and was paid by the appellant to the cor- 
poration or persons mentioned in the 5th column of his claim, and 
the appellant is a member of that corporation, and receives a fixed 
annual sum out of its general funds, of which such rent forms part. 

Each set of rooms forming such lodgings has a door into a 
common staircase, and the appellant has a key of the door of his 
rooms. 

The rooms form part of the college buildings, which are ap- 
proached from the street by an outer gate, and the master and 
senior fellows have-the regulating power as to the hour of closing 
the outer gate. 

The appellant was subject to the general discipline of his 
college, and spent part of the twelve months immediately pre- 
ceding the 31st day of July last in college, and part elsewhere at 
his option; but the permission of the college authorities was 
required before he resided in college during the long vacation. 

Such permission was not ever refused to the appellant when 
asked for, nor was permission refused to the appellant to leave his. 
college, and he was not asked at any time to leave or give up his 
rooms. 

The academical year commences on the Ist of October, and ends 
at some time in June, and contains three terms. There is no regu- 
lation of the university, or of any college, probibiting a member 
of the university from residing in college at any particular period 
of the year. 

Appeals in the case of several other scholars were consolidated. 

In the other two appeals similar facts were proved, except that 
the appellant was in the first case a fellow, and in the second an 
undergraduate of his college, not being a scholar. 

The revising barrister disallowed the claims on both objections. 

The question for the opinion of the Court was, whether the 
claims of the respective appellants were rightly disallowed by 
reason of either of the above objections. 


Mellish, Q.C. (Lord with him), for the appellants. First, as to 
the 78th section of the Reform Act. When it was passed, it can only 
have referred to the occupation franchise, for that alone existed ; 
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and the fact of the statute being incorporated with the later Act 
cannot give the section a wider signification than before, although 
the words may be capable of it. The words must have the same 
meaning as when originally passed. Sections 56 and 59 of the 
Representation of the People Act, 1867 (30 & 31 Vict. c. 102), 
were only intended to apply the general provisions of former Acts 
respecting registration and voting to the new franchises; any ex- 
press restrictions were re-enacted, as in s.5. The first part of 
s. 78 is expressly re-enacted in s. 2 of the late Act, and the omis- 
sion of the latter part of the section implies that it was not 
intended to re-enact it, 

As to the second question, it must be admitted that rooms in 
colleges are structurally distinct within the decisions of this Court 
in Cook v. Humber (1), and Henrette v. Booth (2); but the definition 
of a dwelling house in the Representation of the People Act, 1867 

#(30-& 31-Vict. c. 102), s. 61, is, “any part of a house occupied as a 
separate dwelling, and separately rated to the relief of the poor.’ 
These rooms in a college cannot be separately rated, but it is pro- 
vided by special legislation, in 19 Vict. c. xvii., that, for purposes of 
rating, the corporate body of the college shall be deemed to occupy 
the whole building. The rooms, therefore, do not constitute dwell- 
ing houses within the definition. As the occupiers are not entitled 
to vote as householders, they must be entitled as lodgers, for it 
cannot have been intended to leave a class of persons between 
householders and lodgers without votes. The appellants are in a 
very similar position to the persons whose rights with respect to 
rating were considered in Stamper v. Sunderland (8), and, though 
it was not decided, some of the judges seemed to consider that 
those persons were lodgers. The definitions of a lodger given in 
Oook v. Humber (1) and similar cases, are not of much weight, as 
lodgers were not then entitled to vote, and the exact definition of 
them, therefore, was not important. 

Sir J. D. Coleridge, S.G. (Cockerell with him), for the respondent. 
The 78th section of the Reform Act (2 Wm. 4, c. 45) consists o 
two parts, which are wholly distinct, and it was logically correct to 


(1) 11 ©. B. (N.S) 33; 31 L. J. (2) 15-C. B. (NS. 500; 83 LJ. 


(C.P.) 73. (C.P.) 61. 
(3) Law Rep. 3 C. P. 388. 
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separate them in the later Act. The fact that one is expressly re- 
enacted does not prevent the other being re-enacted by implica- 


tion: Mayor of Weymouth v. Nugent. (1) The effect of s. 56 of 


the later Act is to incorporate this section, unless it is inconsistent 
with the tenor of the Act, which it does not appear in any way to 
be; and, by s. 59, the two Acts are to be read as one, and if the 
enactments of the later Act had been only later sections of the 
Reform Act, there could have been no doubt that the restriction 
applied equally to all the franchises. There are many restrictions 
contained in the Registration Acts which are only incorporated 
by these general sections, but which it has never been doubted 
apply equally to the new franchises. Ifs. 78 be not incorporated, 
the absurdity might occur of householders voting in respect of 
houses under the value of 10/., because that is a new franchise, but 
not in respect of houses above the value of 107. Secondly, the 
appellants are not lodgers; the rooms they occupy constitute dwell- 
ing houses, and are therefore not lodgings, and a lodger must, at 
any rate, be a person who occupies lodgings. Moreover, the 
lodgings must be in a dwelling house, which is hardly an appro- 
priate term for a college. 

Mellish, Q.C., in reply. Lodgings would seem to be any rooms 
which are part of a dwelling house, and not constituting a dwelling 
house themselves, and these rooms answer this description, since 
they cannot be a dwelling house, as has been shewn, because they 
are not separately rateable. The appellants, therefore, are clearly 
lodgers. 


Bovit1, C.J. The legislature having experienced some difficulty 
in agreeing on a definition of the term “lodger,” have left to this 
Court to determine its meaning, and we must take for our guide the 
whole language of the Act of Parliament. The second question in 
this case, which I will take first, is, whether the appellant is a lodger 
within the meaning of the Act. I have come to the conclusion that 
he is not. According to the decisions of this Court, especially in 
Cook v. Humber (2), and Henrette v. Booth (3), each set of rooms 


(1) 6B, & S22; 341. JI.(MC) (2) 116. B. (NS) 33; 31 L. J. 
: (C.P.) 78. 
(3) 15 0. B. (NS.) 500; 38 L. J.(C.P.) 61. 
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was a separate dwelling house; a similar view was expressed 1869 

by my Brother Byles and myself, in Stamper v. Sunderland (1),  Bannzs _ 
with reference to the facts of that case; and indeed Mr. Mellish 
admitted that he could not deny that these rooms were dwelling 
houses within those decisions. The occupiers, therefore, would have 
been entitled to vote as occupiers but for s. 78 of the Reform Act. 
Can, then, such rooms cease to be a separate dwelling house, and be- 
come lodgings, simply because they are not rateable? If we were 
to decide that the nature of the occupation must be determined 
by the question of rateability, we might have two adjacent build- 
ings in one of which the tenant and in the other the landlord was 
rated, and we should have to hold that one was a house and the 
other lodgings, though they were structurally the same, and simi- 


v 
PETERS. 


larly occupied. Before the passing of the Representation of the 
People Act, 1867, these rooms would clearly have been separate 

#dwelling houses; how has the passing of that Act turned them 
into lodgings? It is true that the fact of the occupiers of separate 
houses not being liable to be rated, may affect their right to the 
franchisé ; but that seems to me no sufficient reason why we should 
give them the franchise by saying that if they cannot have it as 
occupiers, they must have it as lodgers, the effect of which would 
be to let a householder vote without being rated. The Represen- 
tation of the People Act, 1867, was passed after the decision in 
Cook v. Humber (2), and if the legislature had intended to alter 
the law, it was for them to do-so. No difficulty, it seems to me, 
arises from the definition of a dwelling house in s. 61, because every 
word of it can be satisfied by the case contemplated ins. 7. On 
the whole, it seems to me that these rooms were not lodgings, 
the appellants were not lodgers, and they did not occupy the rooms 
as lodgers within the meaning of the Act. 

On the other question also, I am of opinion that our deci- 
sion should be in favour of the respondent. It may be difficult 
to say why s. 78 of the Reform Act was enacted, but one rea- 
son may have been, that it was thought right that the representa- 
tives of Oxford and Cambridge should be elected by persons 
residing in those towns, and that the choice of them should not be 


(1) Law Rep. 3 C. P. 388. 
(2) 11, Bs (Nis.) o0; ot Lad, (C.2.) 79. 
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interfered with by persons only temporarily resident there. ‘The 
effect of the section, in fact, is to define the limits of those boroughs. 
If that be so, what reason is there why it should not be incorporated 
with the Act of 1867? On the contrary, there are many reasons why 
we should hold, if possible, that it is incorporated. Otherwise, we 
might have the anomaly that persons occupying a 10/. house would 
have no vote, while persons living in a house of less than 10/. value 
had one. It isnot necessary, however, to find any reason for incorpo- 
rating the section. All we have to do is to seeif there is anything 
in it inconsistent with the later Act, for by the 56th section of 
that Act, it is enacted that “subject to the provisions of this Act, 
all laws and customs now in force, relating to the representation of 
the people in England and Wales, shall remain in full force, and 
shall apply as nearly as circumstances shall admit to any person 
hereby authorized to vote;” and if any doubt were left by that 
it is entirely removed by the 59th section, which enacts that 
“this Act so far as is consistent with the tenor thereof, shall be 
construed as one with the enactments for the time being in force, 
relating to the representation of the people.” I construe the two 
Acts as one, and find no inconsistency nor anything interfering with 
the reasonableness of applying the 78th section of the earlier Act 
to the franchises created by the later Act. Mr. Mellish has referred 
to some restrictions that are re-enacted, but however skilfully an 
Act be drawn, clauses may always get introduced during its passage 
through parliament. These re-enacted clauses may raise some 
inference that s. 78 was not intended to be included in the later 
Act; but there is an express enactment that the two Acts are to 
be read as one, and in face of that I am not inclined to give much 
weight to the slight inference raised by Mr. Mellish. On both 
grounds, therefore, I think the revising barrister was right, and 
that the appeal should be dismissed. 


Byes, J. On the last ground taken by my Lord, I entertain 
no doubt whatever. The 78th section of the Reform Act says: 
“ Nothing in this Act contained shall entitle any person to vote in 
the election of members to serve in parliament for the city of 
Oxford or town of Cambridge in respect of the occupation of any 
chambers or premises in any of the colleges or halls of the Uni- 
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versities of Oxford or Cambridge.” Now, first of all, s. 56 of the 
Act of 1867 preserves all laws, customs, and enactments relating 
to the representation of the people in England and Wales. The 
word “customs” is important, as shewing that the section may 
refer to rights of voting confined to particular places, as well as to 
general laws affecting the whole country. But what removes all 
doubt is s. 59; what can be stronger than saying that the expres- 
sions “the provisions hereinafter contained,” and “as aforesaid,” 
shall apply to a later Act? If reading the two Acts together is to 
have that effect, there can be no reason for not applying the words 
of the 78th section, “ nothing in this Act contained,” to the later 
as well as the earlier Act. 

With respect to the other question, I have ona former occasion, 
and with great labour, tried in private to define the word “ lodger,”’ 
and I certainly shall abstain from such an attempt for the future, 

gat any rate, in public. All I need say is, that the word must be 
ised in its popular sense, and no one would say that the appellants 
were lodgers in the.ordinary sense of the word. 


_ Mowraaue Smiru, J. Iam of the same opinion. I think it is 
clear that s. 78 of the Reform Act is incorporate! in its entirety 
in the later Act; that section relates both to the election of mem- 
bers in the universities and to the persons entitled to vote for 
members for the boroughs in which they are situate. The inten- 
tion seems to me to have been to keep the constitution of the 
universities as it was, and, that being so, to enact that persons 
having rooms in their colleges and halls should not have votes for 
the boroughs in respect of them. Now, I see no evidence of an in- 
tention on the part of the legislature to change that policy in 
relation to the universities; some policy must have dictated the 
clause, and I cannot conceive any reason why the legislature should 
disable persons in colleges who are householders from voting, 
and yet enable persons in colleges who are lodgers to vote. So 
far, however, from there being such an enactment, s. 2 seems to 
shew that it was not intended to interfere with the former policy ; 
and I think ss. 56 and 59 are large enough to incorporate s. 78 of 
the earlier Act. The appellants claim as lodgers; and the lodger 
franchise is one of the franchises conferred by the Act of 1867 ; but 
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s. 56 says that all laws, customs, and enactments then in force 


x relating to the representation of the people in England and Wales 


shall apply, as nearly as circumstances admit, to the franchises 
thereby conferred. The 59th section further says the two Acts 
shall be read together as far as is consistent with the tenor of the 
later Act, and I think s. 78 is consistent. I think, therefore, even 
if the appellants come within any definition of lodgers, they are 
prevented from being put on the register by the express pro- 
visions of that section. 

But I am further of opinion, that the appellants are not lodgers 
within the meaning of the Act. Mr. Mellish admitted that these 
rooms, as regards their structure, would have been dwelling houses 
within the definition of the Act and the decisions of this Court. If 
so, the occupiers of them were householders, and not lodgers in 
any sense; there may be a difficulty, sometimes, in saying whether 
certain persons are lodgers; but if they would be entitled to vote 
as occupiers, the other conditions of the Act having been complied 
with, they cannot be lodgers. J am quite clear that when a per- 
son is the occupier of a house, you cannot change him into a 
lodger in order to give him the franchise. There may be cases in . 
which a house is wholly let out in lodgings, and it may well be 
that the persons occupying them are lodgers, but itis not necessary 
to decide that now. On both grounds I think the appeal should 
be dismissed. 


Brerr, J. In order to sustain this appeal, Mr. Mellish had to 
support both branches of the case. Now, assuming the appellants to 
be lodgers, I think they are not entitled to vote because they claim 
to vote in respect of the occupation of premises in a college. If the 
78th section of the Reform Act be incorporated in the later Act, it 
is, I think, applicable, because the franchise conferred by s. 4 of 
that Act is on persons who have occupied lodgings; and s. 78 says 
that no person is to vote for the city of Oxford or town of Cam- 
bridge in respect of the occupation of chambers or premises in any 
college. That the 78th section is incorporated with the later 
statute, and made applicable to this franchise, seems to me clear 
from ss. 56 and 59 of the later Act; but I cannot help relying 
somewhat on’ the absurdity which would otherwise occur, that the 
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Master of Trinity could not vote, since he certainly is not a lodger, 
and yet all undergraduates would be able to do so. 

Secondly, I think that the appellants are not lodgers. I 
think clearly occupiers and lodgers, within the meaning of the 
Acts, are distinct, and that no one can be both. The term 
“lodger” has not been defined, but the term “occupier” has to 
some extent, and it is admitted that the appellants are occupiers 
of dwelling houses within the definition already given by this 
Court; and they therefore cannot be lodgers. It does not seem 
necessary on this occasion to give any definition of lodgers; but I 
think that the Solicitor General is right in saying that, at any rate 
no one can be a lodger who does not occupy lodgings; and the 
question of whether rooms are lodgings or not is independent of, 
and prior to, any question of rating. I agree, therefore, in thinking 
that this appeal must be dismissed. 


es i oe ape 
ps Decision affirmed. 


Attorney for appellants: S. Gedge. 
_ Attorneys for respondent : Matthews, Son, & Bartlett. 


LAWE, Apprttant; MAILLARD, Responpent. 
Parliament—Appeal from Revising Barrister—Practice—Costs. 


In an appeal from a revising barrister, the point which was raised by the case 
depended on a question of fact which the revising barrister did not decide. The 
Court refused to decide the question, and referred the case back to the revising 
barrister, to be restated. The appellant then abandoned the appeal :— 

Held, that the respondent was not entitled to costs, 


AppEAL from the decision of the Revising Barrister for the city 
of Gloucester. 

The question raised by the appeal was as to the right of the 
canons of the cathedral of Gloucester to vote in respect of their 
houses in the Cathedral Close, although they had not paid any 
rates. There had been a contest between the canons and the paro- 
chial authorities of the parish of St. Mary de Lambe, with respect 
to the liability of the canons to be rated, the canons contending that 
the Cathedral Close was extra-parochial. The revising barrister 
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stated this case in order to obtain the decision of that question, 
and stated the evidence on the subject in the case. 

Upon the appeal coming on for argument, the Court held that 
the question reserved for them was a question of fact which they 
had no authority to decide, and sent back the case to the revising 
barrister that he might decide the question of fact, and reserve for 
the Court the question of law, if any. 

The appellant then abandoned the appeal. 


Powell, Q.C., for the respondent, applied that the appeal might 
be dismissed with costs. 
Dowdeswell, Q.C. (Gilmore Evans with him), for the appellant. 


Bovit1, C.J. Both parties seem to have agreed to bring the 
case before the Court, in the former instance, to obtain a decision 
on a question of fact. The Court declined to decide it, and sent 
the case back to the revising barrister to have the question of fact 
determined. All the costs that have been incurred have been 
incurred from the revising barrister sending the case here in a 
form in which the Court could not decide it. The respondent, 
therefore, is not entitled to costs. 


Byes, KEatTine, and MonraGcur Smiru, JJ., concurred. 
Motion refused. 


Attorneys for appellant: Meredith, Lucas, & Meredith, for J. A. 
Whitcombe & Son, Gloucester. 
Attorney for respondent: B. Hunt, for M. Corbet, Kidderminster. 
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Bankruptcy Act, 1861 (24 & 25 Vict. c. 184), s. 192—Composition Deed— Assent 
of Creditors—Afidavit. 

The assents required by s. 192, subs. 1, of the Bankruptcy Act, 1861, to make a 
composition deed valid against non-assenting creditors, must be given before regis- 
tration. 

Ex parte Petrie (Law Rep. 3 Ch. Ap. 282) followed. 


DECLARATION for goods sold and delivered. 

Plea, a composition deed under the Bankruptcy Act, 1861, s. 192, 
bearing date the Ist of April, 1868, made between the defendants 
as co-partners of the first part, and the persons subscribing, being 
joint or separate creditors of the defendants, of the other part, and 
providing for the payment by the defendants of 5s. in the pound 
off the Ist of June, 1868, Issue thereon. 

‘At the trial, before Cockburn, C.J., at the Cambridgeshire sum- 
mer assizes, 1868, it appeared that, the defendants being in diffi- 
culties, a meeting of their creditors was held on the 16th of April, 
1868, when it was proposed that the defendants should execute a 
composition deed providing for the payment of 5s. in the pound 
on the following Ist of May. To this proposal most of the credi- 
tors present assented in writing. But, in consequence of the debts 
of two of the creditors having been disputed at the meeting, an 
investigation of their accounts afterwards took place, which caused 
some delay, and it was found impossible to provide for payment of 
the composition so early as the Ist of May, and consequently the 
composition deed ultimately drawn up provided for the payment 
being made a month later, viz. on the Ist of June, 1868. This 
deed the defendants executed on the 2nd of May, and on the 28th 
of May it was left for registration at the office of the chief regis- 
trar, and together with it an affidavit, sworn by the defendants on 
the 2nd of May, that a majority in number representing three 
fourths in value of the creditors had in writing assented to or 
approved of such ‘deed, pursuant to s. 192, subs. 5, and the deed 
was accordingly registered. 

Without including those creditors who had assented on the 
16th of April to the proposal then made, the statutable majo- 
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 Beppat, registration. . 

Kine, On the part of the plaintiff, a non-assenting creditor, it was 


objected, amongst other things, that the requirements of s. 192 
had not been complied with, inasmuch as the assents of the 16th 
of April, being to a deed which was to provide for payment of 
the composition on the Ist of May, were not assents to “such” 
deed, viz. the deed mentioned in the plea, which provided for 
payment on the Ist of June; and also that the delivery of 
an affidavit which was untrue in fact was not a compliance with 
s. 192, subs. 5. 

A verdict was taken for the defendants, leave being reserved to 
the plaintiff to enter a verdict for him for 94/. 15s., if the Court 
should be of opinion that the requirements of s. 192 of the Bank- 
ruptcy Act, 1861, had not been complied with, 


Bulwer, Q.C., ix Michaelmas Term, 1868, obtained a rule nisi 
accordingly, against which 

O’ Malley, Q.C., and Keane, Q.C., shewed cause. It must be con- 
ceded that at the time the affidavit was sworn, and when the deed 
was left for registration, a sufficient number of creditors had not 
assented to that particular deed, the affidavit having been made 
without adverting to the fact that the date on which the composi- 
tion was payable had been altered from the Ist of May to the Ist 
of June. But the affidavit is in all respects formal; and the Court 
cannot inquire into the truth of the facts stated in it, to impeach 
the validity of the certificate of registration: Waddington vy. 
Roberts. (1) 

[Bovitt, C.J. The question there was, whether it was necessary 
to prove the truth of the affidavit. Here, it is proved to be false. ] 

According to the opinion of Blackburn, J. in that case, the only 
question is whether an affidavit in compliance with the act has 
been filed, not whether it is true or false. The object of the act 
in this respect was that the officer might have some authority to 
register the deed. It may be that there would be ground for an 
application to the court of bankruptcy if fraud were suggested. 
Coupling the assents given on the 16th of April, which were to a 


(1) Law Rep. 8 Q, B, 579. 
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deed substantially the same as the deed pleaded, with those given 
to this particular deed, a sufficient number of creditors had as- 
sented when the deed was left for registration, and the affidavit was 
substantially true. 

Bulwer, Q.C. (Mellish, Q.C., and T. Atkinson, with him), in sup- 
port of the rule. The cases of Hx parte Raistrick, In re Nuttall (1), 
and Ea parte Petrie (2), are distinct authorities that the assents 
must be given before registration; and that, in effect, the first 
sub-division of s. 192 should be read, “A majority, &c., shall, before 
or after the execution thereof by the debtor, and before registration, 
in writing assent to or approve of such deed or instrument.” And 
Bramble v. Moss (3) shews that the affidavit is no proof of the facts 
contained in it. 


Bovitt, C.J. I think we need not further trouble Mr. Bulwer. 
If, seems to me that the objection which has been taken must pre- 
vailyand that the rule to enter a verdict for the plantiff must be 
made absolute. ‘The act of 1861 does not make the certificate of 
the registrar conclusive (4); all the other requirements must be 
complied with. I agree that prima facie the affidavit required by 
the 5th clause of s. 192 is to be taken to be true; and that I think 
is the extent to which my Brother Blackburn’s judgment in Wad- 
dington vy. Roberts (5) goes. But, in the course of his judgment, he 
says (6): “A creditor who desires to impeach the deed, may prove 
that the affidavit contained false statements ;” and that dictum is 
strong against the defendants. As to the time at which the assents 
are to be given, that seems to me to be concluded by Ex parte 
Raistrick (1) and Ha parte Petrie. (2) Indeed, the words of the 
statute would hardly admit of any other construction; there is no 
other limitation that I can find but the twenty-eight days men- 
tioned in s. 192, clause 4. That seems to me to be the only 
reasonable interpretation of the act. To make the deed binding 
upon non-assenting creditors, the conditions in s. 192 must be com- 
plied with; and one of those conditions is that “a majority in 
number representing three fourths in value of the creditors of such 


(1) 37L. J. (Bk.) 12. (4) See Hx parte Rawlings, 32 L. J. 
(2) Law Rep. 3 Ch, App. 232, (Bk.) 27, 
(8) Law Rep. 3 C. P. 458. (5) Law Rep. 3 Q. B. 579, 


(6) Law Rep. 3 Q. B. at p. 684. 
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debtor whose debts shall respectively amount to 10/. and upwards 
shall, before or after the execution thereof by the debtor, in writing 
assent to or approve of such deed or instrument ;” and that must 
be within twenty-eight days. That condition has not been com- 
plied with here. The assents which were given on the 16th of 
April cannot be taken to be assents to the deed which was after- 
wards filed, because those assents were to a deed making the com- 
position payable on the Ist of May, whereas, the deed which was 
filed made it payable at a different time. The rule must be 
absolute. 


Kratine, J. I am of the same opinion. No doubt, as Mr. 
Keane contended, if the question had simply been whether or not 
an affidavit in conformity with the act had been filed, the affidavit 
of the 2nd of May was upon the face of it a compliance with the 
act. But, as it did not prove that its contents were true, it was 
open to the plaintiff to shew that the requirements of the act had 
not been complied with. Mr. O’Malley did not deny that the legis- 
lature required the assents to be given before the registration of 
the deed; but he contended that the assents first given were appli- 
cable to the deed which was registered. That, however, was not 
so, seeing that the deed which was registered provided a different 
time of payment from that provided by the deed to which those 
assents were given. 


MontaGue Smit, J. I am entirely of the same opinion. The 
legislature makes these deeds binding upon non-assenting creditors 
upon the performance of certain conditions contained in s. 192. 
As to the objection that the 5th sub-section, which provides that, 
together with such deed, there shall be delivered to the chief regis- 
trar an affidavit that a majority in number, &c., have in writing 
assented to or approved of such deed, has not been complied with, 
—prima facie that requirement does appear to have been complied 
with. But it seems to me that the first and fourth conditions 
have not been complied with. I think the majority described in 
sub-s. 1 must have assented to or approved of the deed before it 
is delivered to the chief registrar for the purpose of being registered. 
If any authority for this were wanting, the two cases referred to by 
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Mr. Bulwer are amply sufficient for the purpose. If so, the ques- 
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tion is whether the requisite number of creditors had assented Brppau, 


before registration. The only way in which it has been put by the 
defendants’ counsel is, that the prior assents are to be read with the 
subsequent deed. As, however, that cannot be done in this case, 
there was no compliance with the condition of the statute before 
registration, and the deed cannot avail as against non-assenting 


creditors. 
Rule absolute. 


Attorneys for plaintiff: Digby & Sharp. 
Attorney for defendants: John Evans, for Cutts, Braintree. 


YOUNG v. AUSTEN. 


Pleaging —Contemporaneous Agreement varying written Contract — Bill of 
a Hachange. 


To a declaration on a bill of exchange by the drawer and payee against the 
acceptor, the defendant pleaded that he accepted the bill on a condition then 
agreed on between him and the plaintiff, viz. that in a certain event, which 
occurred, the plaintiff would renew the bill. The plea did not aver that this agree- 
ment was in writing :— 

Held, on demurrer, that, as the agreement would not be a defence unless it was 
in writing, the plea must be construed as alleging a written agreement, and that 
the plea was therefore good. 


DECLARATION on a bill of exchange for 217. 14s. 4d., drawn by 
the plaintiff upon and accepted by the defendant, payable to the 
plaintiff two months after date. 

Third plea, that the defendant accepted the bill upon a certain 
condition agreed upon between the plaintiff and defendant as part 
of the consideration for the bill, viz. that the plaintiff should 
renew the bill for a further term of two months beyond the date at 
which the bill was payable, if when the bill became due the de- 
fendant should not have received from the corporation of the city 
of London a certain sum of money then due to him, and the 
defendant accepted and delivered to the plaintiff, and the plaintiff 
received and always held the bill, upon and subject to the said 
condition ; that, when the bill became due, and when the action 
was brought, the defendant had not received the said money,— 
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of all which the plaintiff had notice; and that the defendant 
did all things necessary, &c., yet the plaintiff did not renew the 
bill, and commenced this action contrary to the terms of the said 
agreement and condition. 

Demurrer and joinder. 


Finlay, in support of the demurrer. The plea sets up a col- 
lateral agreement which varies the terms of the bill. The agree- 
ment is not stated to be in writing. Therefore, in construing the 
plea, it must be taken that the agreement was not in writing: 
1 Wms. Saund. 211, n. (2); Stephen on Pleading, 7th ed. 309; 
Bullen and Leake, 2nd ed. 569 ; Anonymous (1) ; Case v. Barber (2) ; 
Villers v. Handley (8); Taylor v. Hillary (4); Foquet vy. Moor. (5) 
This is, therefore, an attempt to vary the terms of the bill by a 
contemporaneous oral agreement. ' In Flight v. Gray (6), the Court 
refused to allow the defendant to plead by way of equitablé de- 
fence a plea which was substantially the same as this. In Byles 
on Bills, 8th ed. 90, it is said: “No mere oral agreement can 
have any effect at law in contradicting the instrument, if contem- 
poraneous with the making of it.” The same rule is laid down at 
p- 179, and also by Lord Ellenborough in Hoare vy. Graham. (7) 

[Keatine, J. In Byles on Bills, 8th ed. 91, it is said: 
“Though it be necessary that the agreement affecting the opera- 
tion of the bill or note should be in writing, it is not necessary in 
pleading to aver that it is in writing.” And for this Kearns v. 
Durell (8) and Gillett v. Whitmarsh (9) are citéd.] 

In those cases it was not sought to vary the contract appearing 
on the face of the bill, but to shew a want or failure of considera- 
tion. In Kearns v. Durell, Maule, J., says (10): ‘The allegation in 
the plea that the note was made and delivered on the condition 
that the plaintiff should not demand payment thereof unless it 
should appear that the supposed balance was due, does not in 
terms contradict the express contract contained in the note. .,. 


(1) 2 Salk. 519. (7) 3 Camp. 57. 
(2) Sir T. Raym, 450, (8) 6 ©. B. 596; 18 L. J. (CP) 28, 
(3) 2 Wils. 49. (9) 8 Q B. 966, 
(4) 1 Gale, 22. (10) 6 C. B, atp. 607; 18L. J. (C.P.) 


(5) 7 Ex.870; 22 L.J (Ex.) 35,37. at p. 32. 
(6) 30, B. (N.S.) 320. 
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It is a good plea of want of consideration.” And in Gillett v. 
Whitmarsh (1) the plea merely described the consideration of the 
note, and shewed that it had failed. This may be done without 
writing: Abbott v. Hendricks (2); Foster y. Jolly. (3) In the 
present case the attempt is, not to shew a want or failure of con- 
sideration, but to vary the terms of the promise. Adams v. 
Wordley (4) shews that the absolute contract on the face of a bill 
cannot be varied by a contemporaneous oral contract. Lord Abinger 
there says (5): “The effect of the cases is, that you are estopped 
from saying that you made any other contract than the absolute 
one on the face of the bills.” Moseley v. Hanford (6) is to the 
same effect. 

M Kellar, contra. The plea shews a good defence to the 
action. The parties to the action are the drawer and the acceptor 
of the bill. It therefore is the same as if it had been a non- 
wegotiable. instrument. In Byles on Bills, 8th ed. 90, it is said: 
“‘A’ written and signed simple contract may be delivered with 
an express parol condition precedent that it is not to take effect 
except in’a certain event. And the instrument may be so delivered, 
not only to a stranger, but by one party to the other.” Here, 
there was no complete delivery of the bill: it was in the nature of 
an escrow: Pim vy. Campbell (7); Wallis v. Inttel. (8) It was not 
to take effect as a bill at all, unless a certain event should happen. 
In Bell vy. Lord Ingestrie (9), under a plea traversing an indorse- 
ment, oral evidence that the alleged indorser wrote his name on 
the bill, and delivered it to the alleged indorsee on a condition, 
and that such condition had not been complied with, was held 
admissible on the authority of Marston v. Allen (10) and Adams vy. 
Jones. (11) [He also referred to Story on Bills, s. 239]. 

[Bovi11, C.J. There is nothing like an allegation of a delivery 
as an escrow here. Where an instrument is delivered as an escrow, 
it is not to take effect as a valid deed or agreement. But the 


(1) 8 Q B. 966, (7) 6B. & B. 870; 25 L. J. (QB.) 
(2) 1M. & G. 791. 277. 

(3) 1C. M. & R. 708. (8) 11 C. B. (NS.) 369; 381. J. 
(4) 1M. & W. 874. (C.P.) 100. 

(5) 1M. & W. at p. 380. (9) 12Q.B. 317. 

(6) 10 B, & O. 729. (10) 8 M. & W. 494. 


(11) 12 Ad. & B. 455, 
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whole scope of the plea here is that this was a valid bill, but that 
it was accepted subject to a contract for renewal in a given 
event. | 

In Lindley v. Lacey (1) evidence of a prior oral agreement was 
admitted. 

[Bovitt, C.J. The action there was brought for a breach of the 
oral agreement, which was quite beside and collateral to the written 
agreement between the parties. ] 

Although it may be necessary that the agreement should be in 
writing, it is not necessary in pleading to aver that it is in writing: 
Thames Haven Dock Company v. Brymer (2); Byles on Bills, 8th. 
ed. 91, citing Kearns v. Durell (3) and Gillett v. Whitmarsh. (4) 

Finlay, in reply. 


Bovitu, C.J. In support of the plea in this case it was at first con- 
tended that the bill declared on was delivered as an escrow. I have 
already expressed my opinion that there is nothing in the plea to 
shew that the bill was accepted or delivered as an escrow, or in the 
nature of an escrow: it is pleaded as if the bill was drawn, ac- 
cepted, and delivered upon an absolute engagement to pay the 
amount two months after date; but it sets up a contemporaneous 
agreement that the bill should be renewed at maturity unless a 
given event should happen. ‘The question arises between the im- 
mediate parties to the bill. Now, as between the original parties 
to a bill or note, it may, no doubt, be shewn by oral evidence 
that there was no consideration, or that the consideration has failed, 
and that therefore the bill or note is not a binding contract. Here, 
the plea does not set up the want or failure of consideration; but, 
assuming that there was good consideration or that it has not 
wholly failed, it alleges that it was part of the agreement that the 
bill was to be renewed at maturity, if the defendant should not 
then have received payment of certain money due to him. It is 
clear that the defendant cannot set up a contemporaneous oral 
agreement to contradict the contract on the face of the bill: but it 
is equally clear that he is at liberty to set up a written agreement 


(1) 17 C.B. (NS.) 578; 84 L. J. 321, 328, 


(C.P.) 7. (3) 6 C. B. 596; 18 L. J. (C.P.).28. 
(2) 5 Ex. 696, 711; 191. J: (Ex.) (4) 8 Q. B. 966. 
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entered into at the time the bill was accepted, which was to regu- 
late the rights of the parties as between themselves. The question, 
therefore, upon this plea is, whether or not it sufficiently pleads 
such an agreement: if it sets up an oral agreement, it is bad; if a 
written agreement, it is good. Then, is it necessary that the plea 
should in terms allege that the agreement was in writing? The 
passage cited from Byles on Bills, 8th ed. p. 91, distinctly states that 
it is not necessary to do so; and I think that is the correct rule. The 
plea here alleges the agreement to renew as part of the contract. In 
order to prove that,—the law being that the express contract on the 
face of the bill or note. can only be varied by a contemporaneous 
agreement in writing,—the defendant must be prepared at the trial 
to shew an agreement in writing, or he will fail. The objection that 
the plea did not allege a writing might have prevailed in the time 
of special demurrers, as in Adams v. Wordley.(1) Inasmuch, how- 
ever, as the allegation in this plea can only be proved by shewing 
an agreement in writing, it must now be taken to import that it 
was in writing. It is like the case of Thames Haven Dock and 
Railway Company v. Brymer (2), where, in an action upon a deed, 
the declaration averred that the defendants discharged the plaintiff 
from performing one of the covenants. The discharge was not 
stated to be by deed, and it was contended on the part of the 
defendants that this averment was not sufficient, as it was not 
shewn that the discharge was by deed. But Patteson, J., in 
delivering the judgment of the Court of Exchequer Chamber (3), 
said: “This objection is not pointed out as a special cause of 
demurrer. It is conceded by the learned counsel that the dis- 
charge would not be good unless it were by deed: but he says 
that, if the averment had been traversed, it could not have been 
proved otherwise than by production and proof of a deed; Goss 
v. Lord Nugent (4); and so he contends that, on general de- 
murrer, it must be taken to have been by deed, the only way in 
which it can be good: and so it was decided in the Court of Ex- 
chequer. ... We think that the Court of Exchequer was right 
in holding the averment sufficient upon general demurrer.” It 


(1) 1M. & W. 874. (3) 5 Ex, at p. 711; 19 L. J. (Ex.) 
2 


(2) 5 Ex. 696; 19 L. J. (Ex.) 321. at p. 328. 
(4) 5B, & Ad. 58. 
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seems to me that the same principle applies here, and that the alle- 
gation in the plea must be taken to import a writing ; and con- 
sequently I think the law as laid down by my Brother Byles is 
correct. The case of Foquet v. Moor (1) was cited by Mr. Finlay. It 
appears that that case arose before the Common Law Procedure 
Act of 1852 came into operation. The question there was whether 
a plea setting up an agreement for a surrender and for a grant of 
a new lease, was good without an allegation that it was in writing ; 
and all that Parke, B., says (2) is: “It is said that the agreement 
alleged in the plea means an agreement by parol ; if so, according 
to the authority of Case v. Barber (3), the plea was demurrable ; but 
it is questionable whether it might not have been good after verdict, 
since it will be presumed that the allegations have that meaning 
which is necessary in point of law to support the plea; as, in the 
case of a grant of an hereditament which lies in grant, and can 
only be conveyed by deed, if it be not alleged to have been by 
deed, but is put in issue and found by the jury, the verdict cures 
the omission: Lightfoot v. Brightman. (4) But it is not necessary 
to decide that now.” Under the present system of pleading, the 
allegation of the agreement here must be held sufficient, inasmuch 
as it can only be sustained at the trial by proof that the agreement 
was in writing. For these reasons, I am of opinion that the plea 
is good, and that the defendant is entitled to judgment on this 
demurrer. 


Keatine, J. I am of the same opinion. The only question 
now is whether the plea is bad for not averring that the agreement 
therein stated was in writing. For the reasons given by my Lord, 
I think that omission does not make the plea bad on general 
demurrer. 


Brett, J. Ifthe agreement alleged in the plea was in writing, 
the defence set up by the plea is good. The question is reduced 
to this, whether it is a good objection to the plea that it does not 
allege the contemporaneous agreement to have been in writing. 
We certainly would not so decide unless we found ourselves bound 
to do so, Mr. Finlay has failed to produce any case where such 


(1) 7 Ex. 870; 22 L. J. (Ex.) 35. (3) Sir T. Raym, 450. 
(2) 7 Ex, at p. 875; 22 L. J. (Ex.) at p. 37. (4) Hut. 54. 
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an objection has been held available except on special demurrer. 


Special demurrers no longer existing, we must assume the plea, — 


when it alleges an agreement, to import a valid agreement, and 
consequently we must hold the plea to be good. 


Judgment for the defendant. 


Attorneys for plaintiff: Perrin & Nutt. 
Attorney for defendant: W. F. Stokes. 


RYDER, Perrrioner ; HAMILTON, Responpent. 
New Sarum PErTITI0n. 


Representation of the People Act, 1867 (30 &81 Vict. c. 102), s. 56—Registration 
Act (6 Vict. c. 18), s. 98—Legal Incapacity to Vote—Rating—Voter not 


” rated, but Objection not taken at the Court of Revision. 


Sect. 98 of 6 Vict. c. 18, makes the register in force at the time of an election 
conclusive as to the right to vote of every person thereon, except, 1. Where the 
name of the voter has either been specially retained upon the register, or inserted 
therein, or expunged or omitted therefrom, by the express decision of the re- 
vising barrister; 2. Where there is at the time of voting a legal incapacity under 
any statute; 3. Where there is any other legal incapacity at the time of voting, 
which may have arisen subsequently to the last day of July. 

Occupiers of houses in a borough were placed on the list of voters for the 
borough. A rate had been made within the borough during the twelve months 
preceding the last day of July, and such rate was made upon and was paid by 
the landlords of such occupiers. The names of the occupiers did not appear upon 
the rate-book. No objection to the registration of these occupiers was made 
before the revising barrister, and they subsequently voted at an election for the 
borough :— 

Held, on a special case stated in a petition against the return of one of the members 
for the borough under the Representation of the People Act, 1867, that s. 56 of the 
Representation of the People Act, 1867, incorporated s. 98 of 6 Vict. c. 18; and 
that no objection could be taken, on the petition, to the votes of these occupiers, as 
their case did not fall within any one of the exceptions mentioned in s. 98 of 
6 Vict. c. 18; and the register was, therefore, conclusive evidence of their right 


to vote. 


SPECIAL CASE stated by order of Willes, J., in a petition under 
the Representation of the People Act, 1867, in which the petitioner 
prayed that it might be determined that the petitioner had been 
duly elected, and ought to have been returned to serve in patlia- 
ment as a member for the borough of New Sarum. 
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1. At the last election for the borough of New Sarum, the peti- 
tioner and the respondent and Mr. Lush were respectively candi- 
dates. 

2. The nomination took place on the 18th of November, 1868, 
when the show of hands was declared to be in favour of Mr. Lush 
and the petitioner, and a poll was demanded on behalf of the 
respondent, which was taken on the following day; and on the 
20th of November, 1868, the respondent and Mr. Lush were re- 
turned by the returning officer as being duly elected. 

3. The number of votes recorded for the several candidates were 
as follows,—for Mr. Lush 748, for the respondent 679, and for the 
petitioner 623. 

4, 5, & 6. Previous to the passing of the Representation of the 
People Act, 1867 (30 & 31 Vict. c. 102), a system of charging the 
rates of small tenements on the owners, and of compounding by 
agreement for the same, had existed in the borough of New Sarum, 
under the provisions of a local Act, 11 Geo. 4, c. Ixxvi., and from 
1856, until August, 1867, the owners and not the occupiers of 
small tenements continued to pay the composition for the rates 
made during that period. 

7. During such period rates have been made and levied at 
uncertain times, but averaging in number six in each year. 

8. During such period, the above-mentioned composition has 
not been varied, discontinued, or renewed; and such rates have 
been levied and the payment thereof made from time to time, 
without any further agreement being made in respect of such 
composition. 

12. The Representation of the People Act, 1867 (30 & 31 Vict. 
c. 102), received the Royal assent on the 15th of August, 1867. 

17. On the 26th of August, 1867, the churchwardens and over- 
seers of the parishes of the borough of New Sarum made a rate 
for the relief of the poor, which rate was confirmed on the 29th. 

18. This rate was made and charged, in the case of dwelling houses 
under the annual value of 10/., in accordance with the practice 
previously adopted and in force under the provisions of 11 Geo. 4, 
c. Ixxvi., and under the agreement for composition upon the owners 
instead of the occupiers or tenants; and the names of the latter 
did not appear upon the rate-book. 
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19. The rate was paid by the owners in the cases last mentioned, 
and not by the occupiers or tenants; and it was stated in the rate- 
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the occupiers or tenants, that in the following cases the landlords 
or owners were rated instead of the occupiers or tenants, in pur- 
suance of 11 Geo. 4, ec. Ixxvi. 

20. The names of such last-mentioned occupiers or tenants were 
inserted in the register of voters by the overseers, and were not 
objected to before the revising barrister. 

21. It was admitted that they were respectively (within the 
meaning of the Representation of the People Act, 1867) inhabitant 
occupiers as tenants of dwelling houses within the borough, and 
had been so from a time prior to July 31st, 1867, down to the 
time of voting; and that, except so far as their not being rated by 
the rate of August 26th, 1867, was a disqualification, they were in 
avery respect entitled to vote. 

22. 295 of these occupiers voted for the respondent, but were 
not rated to and did not pay the rate of the 26th August, 1867, 
and their- names did not appear on the rate-books; and 177 of 
them voted for the petitioner, but were not rated to and did not 
pay the rate, and their names did not appear on the rate-books. 
These occupiers were duly rated to and paid a rate made on the 
27th of November, 1867, being the only other rate made prior to 
the 5th of January, 1868. 

23. If the Court should determine that these persons were not 
entitled to vote at the election for the borough of New Sarum, 
there would be a majority of 62 good votes for the petitioner. 

The question for the opinion of the Court was, whether the occu- 
piers who were not rated to and did not pay the rate of the 26th of 
August, 1867, were entitled to vote at the election for members of 
parliament for the borough of New Sarum. If they were so en- 
titled to vote, the Court were to certify, under s. 11 of the Parlia- 
mentary Elections Act, 1868, that the respondent was duly elected. 
But, if the said persons were not so entitled to vote, the Court 
were to certify that the respondent was not duly elected, and that 
the petitioner was duly elected and ought to have been returned. 
And in either case the Court were to determine by whom the costs 
of the petition and the proceedings thereon, were to be paid. 
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Quain, Q.C. (S. Hill, Q.C., and Archibajd, with him), for the 
petitioner. Assuming that the occupiers were, by reason of their 
not having been rated or not having paid the poor-rate, not en- 
titled to be upon the register, the question is whether, their names 
having been inserted without objection, it is competent to the 
Court now to inquire into their qualification. 

The question depends upon s. 60 of the Reform Act,2 & 3 
Wm. 4, c. 45 (1), which was amended by s. 98 of the 6 Vict. 
ce. 18 (2), and upon the Representation of the People Act, 1867, 


(1) 8.60 0f 2&3 Wm. 4, c. 45, enacts 
that, “upon petition to the House of 
Commons complaining of an undue 


election or return of any member to. 


serve in parliament, any petitioner, or 
any person defending such election or 
return, shall be at liberty to impeach 
the correctness of the register of voters 
in force at the time of such election, by 
proving that in consequence of the de- 
cision of the barrister who shall have 
revised the list of voters from which 
such register shall have been formed, 
the name of any person who voted at 
such election was improperly inserted 
or retained in such register, or the 
name of any person who tendered his 
vote at such election improperly omit- 
ted from such register; and the select 
committee appointed for the trial of 
such petition shall alter the poll taken 
at such election according to the truth 
of the case, and shall report their deter- 
mination thereupon to the House, and 
the House shall thereupon carry such 
determination into effect, and the return 
shall be amended, or the election de- 
clared void, as the case may be, and the 
register corrected accordingly, or such 
other order shall be made as to the 
House shall seem proper.” 

(2) 8. 98 of 6 Vict. c. 18 recites that 
“doubts have arisen as to the true in- 
tent and meaning of the said enactment 
[of 2 & 3 Wm. 4, c. 45, s. 60], with 
respect to the power and authority of 
any such committee to inquire into 


the validity or invalidity of the vote of 
any person being on the register of 
voters in force at the time of such elec- 
tion,” and enacts that “it shall and 
may be lawful for any such committee 
to inquire into and decide upon the 
right to vote of any person who, being 
upon the register of voters in force at the 
time of such election, shall have voted 
in such election, or, not being upop 
such register, shall have tendered his 
vote at such election, in case the name 
of such person shall have been specially 
retained upon such register, or inserted 
therein or expunged or omitted there- 
from, by the express decision of the 
revising barrister who shall have re- 
vised the lists of voters from which 
such register shall have been formed ; 
and also that it shall and may be lawful 
for such committee to inquire into and 
decide upon the right to vote of any 
person, who, being upon such register, 
shall have voted in such election, so far 
as the same may be disputed on the 
ground of legal incapacity at the time 
of his voting under and by virtue of 
any statute now or hereafter to be in 
force, or on the ground of any other 
legal incapacity at the time of his 
voting which may have arisen subse- 
quently to the expiration of the time 
allowed for making out the list of voters 
from which the register of voters in 
force at the time of such election shall 
have been formed ; but that, except in 
such cases or on such grounds as afore- 
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which created a new series of franchises. Reliance will be placed 
for the respondent upon s. 56 of the latter Act. (1) The question 
is whether or not this section incorporates s. 98 of the 6 Vict. c. 18. 
It is submitted that it does not do so. It relates to the forma- 
tion of the register only, and not to an inquiry like this. The 
voters in question were under a legal incapacity at the time of 
voting, under and by virtue of a statute, within the second excep- 
tion in s. 98, and the register is, therefore, not conclusive as to 
their right to vote. It will be said on the other side that rating 
is part of the qualification. So is continued residence: but it has 
been held by a committee of the House of Commons that they 
had power (under 6 Vict. c. 18, s. 79) to strike off the vote from 
the poll where a man had ceased to reside after the 31st of July. 
If any one of the qualifications mentioned in s. 3 of the Represen- 
tation of the People Act, 1867, fails, that creates a legal incapacity 
within s. 98 of the Registration Act. The voter is not truly regis- 
teted if he is not possessed of the necessary qualification. Legal 
incapacity of voting poiits to an absence of qualification at the 
time of voting. 

[Wiutzs, J. The Cambridge Case (2), shews that a committee 
of the House of Commons wonld not have entertained an objec- 
tion to a vote on the ground of non-residence, unless it were 
proved to them that a change of residence had taken place since 
the 31st of July, 1856, or that the vote was specially retained on, 
or expunged from, or inserted in the list by the express decision 
of the revising barrister. | 

Mellish, Q.C. (H. James with him), for the respondent. Legal 
capacity is part of the qualification of a voter. By s, 3 of the 
Representation of the People Act, 1867, every man is entitled to 


said, the register of voters in force at enactinents now in force conferring any 


the time of such election shall, so far as 
regards the proceedings before such com- 
mittee, be final and conclusive to all 
intents and purposes as to the right to 
vote in such election of every person 
who shall be upon such register.” 

(1) 8. 56 of 30 & 31 Vict. c. 102 
enacts that, “subject to the provisions 
of this act, all laws, customs, and 


right to vote, or otherwise relating to 
the.representation of the people in Eng- 
land and Wales, and,the registration of 
persons entitled to vote, shall remain in 
full force, and shall apply, as nearly as 
circumstances admit, to any person 
hereby authorized to vote,” &c. 
(2) W. & D. 49, 51. 
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be registered as a voter and to vote, “who is qualified as follows.” 
Then follow the several requisites to form the qualification: “1. Is 
of full age, and not subject to any legal incapacity: 2. Is on the 
last day of July in any year, and has during the whole of the 
preceding twelve calendar months been, an inhabitant occupier,” 
&e. If it could be shewn that the voter had not occupied for the 
prescribed period, the register would not be conclusive in any 
matter whatever. Can any distinction be made between sub-s. 2 
and sub-s.3? “Has during the time of such occupation been rated 
as an ordinary occupier in respect of the premises so occupied by 
him within the borough, to all rates (if any) made for the relief 
of the poor in respect of such premises.” Mating is clearly part 
of the general qualification upon which depends the right to be 
upon the register. “4. Has on or before the 20th day of July 
in the same year bona fide paid an equal amount in the pound to 
that payable by other ordinary occupiers in respect of all poor 
rates that have become payable by him in respect of the said 
premises up to the preceding 5th day of January.” That also is 
clearly part of the qualification. S. 98 of 6 Vict. c. 18, points to 
some incapacity existing at the time of voting. If the incapacity 
existed at the time of registration, so that it could have been 
but was not objected to then, and ceased to exist at the time of 
voting, the party would be entitled to vote. Legal incapacity 
must be something which personally disqualifies and which con- 
tinues to exist at the time of voting; such as the occupation of 
an office, or the like. The objection here being to the qua- 
lification, it comes within the description of cases upon which 
the decision of the revising barrister must be taken. ‘The 
point not having been raised before him, the case does not fall 
within the exceptions, and consequently the register is con- 
clusive. 

| WituEs, J., referred to the cases before the committees of the 
House of Commons, collected in Wolferstan’s Law and Practice of 
Elections, pp. 111—121; and to the statement, at p. 121, that 
“committees have acted strictly up to the provisions of s. 98, and, 
except where the barrister has come to an express decision upon 
the point, have refused to re-open the register or enter upon any 
disqualification arising at the time of the revision.” ] 
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Boviti, C.J. I am clearly of opinion that the 98th section of 
the Registration Act of 1843 (6 Vict. c. 18), is incorporated with 
the Representation of the People Act, 1867 (30 & 31 Vict. c. 102), 
and that this case must be governed by the construction which we 
think ought to be placed on that section. The occasion of this 
enactment was, the doubts which are recited to have arisen with 
respect to the power of election committees to inquire into the 
validity or invalidity of the votes of persons being upon the 
register; and, after providing for certain cases, the section con- 
cludes by enacting that, “except in such cases or on such grounds as 
aforesaid, the register of voters in force at the time of such election 
shall, so far as regards the proceedings before such committee, be 
final and conclusive to all intents and purposes as to the right to vote 
in such election of every person who shall be upon such register.” 

If we were to give effect to Mr. Quain’s argument, the result 
would be that, instead of the register being conclusive, we should 
hold it to be only prima facie evidence of the right to vote. But 
the words are express, that the register shall be conclusive, except 
in the cases which are previously mentioned. What are those 
cases which are previously mentioned? One case is, where an 
objection has been raised before the revising barrister, and the vote 
has either been allowed, or expunged, or refused to be inserted by 
the express decision of the revising barrister. That must refer to 
matters which might properly come before the revising barrister, 
and upon which the right to be upon the register would depend. 
It is only these matters upon which he could give an express 
decision. All cases relative to the general qualification would 
seem to come clearly within that part of the section, and possibly 
others also. The second case in which the register is not to be 
conclusive is, where there is at the time of voting a legal incapa- 
‘city under an Act of Parliament. And the third case is that of 
legal incapacity at the time of voting, which may have arisen sub- 
sequently to the expiration of the time allowed for making out 
the lists of voters, from which the register of voters in force at 
the time of such election shall have been formed. Those are the 
three cases in which the register is not to be conclusive. 

Now, it is not contended on the part of ‘the petitioner that the 
present case comes within the first class, viz. where there has been 
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an express decision of the revising barrister. Also, it is not con- 
tended that this is a legal incapacity arising subsequently to the 
expiration of the time allowed for making out the lists of voters. 
But it is contended by Mr. Quain that it does come within the 
second class of cases, viz. of legal incapacity at the time of voting, 
under and by virtue of a statute. 

The nature of this objection is one which goes to the qualification 
and to the right to have been upon the register at all. It is an 
objection which might have been taken before the revising barrister, 
and upon which the revising barrister might have been required to 
give an express decision. But the objection was not raised before 
him, and he was not required to decide it. It was a matter which 
existed at the time of making out the lists of voters, and at the 
time when the revision court was held. And the objection was one 
which, if good (about which I do not mean to suggest any doubt), 
might have been taken, and upon which the votes might have been 
disallowed. Had the objection been taken, and the voters’ names 
been struck off, in that case there would have been an express deci- 
sion, and the question would have been brought within the first class 
of cases in which the register is not to be conclusive, by express enact- 
ment. It seems to me that, if the objection is to the general qualifi- 
cation, as this is, the case then comes within the description of the 
first class of cases, upon which the decision of the revising barrister 
must be taken, otherwise that the register will be conclusive. 

I cannot give the wider construction which Mr. Quain proposes 
to the words “legal incapacity at the time of voting,” because that 
would include all cases which the revising barrister might have 
decided, including all questions of qualification in the sense that 
Mr. Quain has contended for. The words are, “incapacity at the time 
’ and those words 
are very well satisfied by placing the construction upon them for 


of his voting under and by virtue of any statute 


which Mr. Mellish contends, without including cases where it is 
sought to object to the general qualification upon which the right 
to be upon the register depends. If a man at the time of voting 
is an officer of the Customs or Excise, or is employed by the 
government in the Post Office, there is a legal incapacity under a 
statute, and the clause would clearly apply to those cases. There 
may be others: but, whatever cases may be included within those 
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words, I am clearly of opinion that the words “legal incapacity at 
the time of voting, under a statute,” as used in the 98th section, 
do not include this objection, which is one to the general right or 
qualification to be placed upon the register. Therefore it seems to 
me that this case is not brought within any one of the three excep- 
tions mentioned in s.98. It is only in cases which are brought 
within one of those three exceptions that the register can be 
opened; and in all other cases it is declared expressly by the 
statute that the register shall be final and conclusive to all intents 
and purposes. This case not being brought within any one of the 
three exceptions, I think the register was final and conclusive, and 
that the petition must be dismissed. 


Wits, J. Iam of the same opinion. I would only add that 
no case has been produced in which it ever has been argued or 
suggested, that I know of, under the 98th section, that the fact of a 
fap’ not having been rated before the 31st of July (an objection 
which must have been then complete in order to be effectual, so 
that in every case in which it could be effectual the objection 
might have been disposed of before the revising’ barrister), has 
been re-heard upon a proceeding analogous to that upon which we 


are engaged at the present time,—I mean, before an election 


committee. There have been many cases before election com- 
mittees in which more doubtful points have been rejected, where 
the objection was complete before the 31st of July, and no point 
was raised before the revising barrister. I will take, for instance, 
the Aylesbury Case.(1) The Reform Act retained the qualification 
f the Aylesbury freehoiders in respect of persons who had a right 
to vote on the 7th of July, 1832, and the objection was taken in 
that case to the petitioner’s right to vote, because he was a minor 
on the 7th of July, 1832. But he had come of age before the 
election ; and, upon its appearing that no objection had been taken 
before the revising barrister, the committee held that he was a good 
petitioner, although objection had been taken before the committee 
to his right of voting, and consequently to his right to petition. 
I cannot recollect to have met, in the election reports, with any 
case in which an objection to the registration, complete before the 


(1) 1 Pow. Rod. & D, 82. 
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31st of July, not raised before the revising barrister, has been allowed 
to be raised before the committee. That being so, I should have 
thought that the common-sense interpretation of the 98th section 
would afford very strong grounds for declining to take a new course. 


Monracur Smiru, J. Iam of the same opinion. The rating 
is part of the qualification as much as the occupation of the tene- 
ment, or, under the old Reform Act, the value of the tenement; 
and, if this Court could go into the question of rating, which might: 
have been gone into before the revising barrister, it follows that 
the Court would have equal jurisdiction to entertain all questions 
which go to make up the qualification of occupation, or the other 
qualifications which are given, although not decided by the revising 
barrister. The words on which Mr. Quain relies, are those found 
in the latter part of the 98th section of the 6 Vict. c. 18, “and 
also that it shall and may be lawful for such committee to inquire 
into and decide upon the right to vote of any person who, being 
upon such register, shall have voted in such election, so far as the 
same may be disputed on the ground of legal incapacity at the 
time of his voting, under and by virtue of any statute.” Looking 
at that enactment with the previous part of the clause, it seems 
to me plain that the legislature intended to draw a distinction 
between the title of a person to be put on the register, in respect 
of occupation or otherwise, and all the matters that go to make up 
that title, and the legal incapacity to exercise the right to vote, 
although the name of such person was upon the register; and 
that it was intended that in the latter case only should an inquiry, 
under any circumstances, take place by the committee as an original 
inquiry. In the clauses which give the right to vote in the Act 
of 1867, a distinction is again made between legal incapacity to 
vote and the matters which go to the title to vote by reason of 
the man being an inhabitant occupier. The 3rd clause is, “Every 
man shall be entitled to be registered as a voter, and, when 
registered, to vote for a member or members to serve in parlia- 
ment for a borough, who is qualified as follows, that is to say,— 
1. Is of full age, and not subject to any legal incapacity,” which 
goes to the personal status of the man. Then, the rest of the clause 
relates to his qualification, or title to an occupation franchise :— 
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“2. Is on the last day of July in any year, and has during the 
whole of the preceding twelve calender months been, an inhabi- 
tant occupier, as owner or tenant, of any dwelling house within 
the borough ;” and “3. Has, during the time of such occupation, 
been rated as an ordinary occupier in respect of the premises so 
occupied by him within the borough, to all rates (if any) made 
for the relief of the poor in respect of such premises ;” and 4. “ Has, 
on or before the 20th day of July in the same year, bona fide paid 
an equal amount in the pound to that payable by other ordinary 
occupiers in respect of all poor-rates.” 

Mr. Quain argued that, inasmuch as it had been before held, as 
he stated, by committees of the House of Commons, that they had 
the power to go into the right to vote, and to strike off the vote 
from the poll where a man had ceased to reside after the 31st of 
July, and so was disabled from voting, by non-residence, under 
the proviso in the 79th clause of the 6 Vict. c. 18; and, as they 
had done that, as he asserted, by virtue of the power at the end of 
the 98th section, therefore treating it as a legal incapacity, it gave 
him a foundation for contending that the words “legal incapacity ” 
in that 98th section would extend to all the elements which went 
to make up the vote. I have not sufficient knowledge of all the 
cases before committees to say whether it has been so decided or 
not; but certainly it seems to me that it was unnecessary so to 
decide. The only way in which effect could be given to the pro- 
viso of the 79th section, viz. that a man ceased to be entitled to 
vote if he had not resided within the borough during the whole 
period from the 31st of July to the time of voting,—at all events, 
where the non-residence was subsequent to the revision,—was by a 
decision of the House of Commons. ‘Therefore, if this express 
power to inquire into the right to vote on the ground of legal 
incapacity had not been given in the 98th clause, I should have 
thought that the committee, by necessary implication, would have 
had jurisdiction and power to give effect to the positive and prohi- 
bitory words of the enactment of the 79th section, by striking off 
the vote of a man who had not resided ever since the 31st of July. 

It seems to me in this case that it is perfectly clear that this 
Court has no power to touch the zegister by striking off these 
votes, or to strike them off from the poll of the respondent. 
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Brett, J. It seems to me to be perfectly clear that the 79th and 
98th sections of the 6 Vict. c. 18 are applicable to the new franchises 
given under the statute of 1867, 30 & 81 Vict. c. 102. I think 
that there is a difference between “the title to be registered” and 
“the capacity to vote.” By the 38rd section of the Act of 1867,. 
every person shall be “entitled to be registered” who is qualified 
in a particular way. That section, therefore, goes to the title to 
be registered. 

The objection which is taken to the votes in question seems to 
me to be one exclusively pointed to the title to be registered. 
That being so, the case falls within the 79th section of the 6 Vict. 
ce. 18, and within the latter part of the 98th section, but is not 
within the first part of the 98th section, because the point raised 
was not expressly decided by the revising barrister. Where the- 
objection is exclusively addressed to the right to be registered, it 
cannot, in my opinion, be questioned by this Court any more than 
it could formerly have been by the committee, unless the revising 
barrister has expressly decided upon the point. And the present 
case is not within the other enactments of the 6 Vict. c. 18, s. 98, 
because the objection has nothing at all to do with the question 
of legal incapacity, as distinguished from the title to be registered. 
I think if we were to hold otherwise we should be holding contrary 
to every decision of every committee of the House of Commons 
which has been given since the passing of the 6 Vict. c.18. We 
should be what has been called “opening the register.” I think 
that, unless we can see clearly that a continued course of decisions 
of committees upon a given point has been wrong, we ought not 
to decide contrary to those decisions. So far from those decisions 
being wrong upon the point now under discussion, 1 am of opinion 
that they were clearly right; and therefore I think that this objec- 
tion cannot be maintained. 


Mellish, Q.C., for the respondent, asked for costs. 


Bovitt, C.J. There is no reason why the usual course should. 
not be pursued, viz. that the costs follow the event. 
Judgment for the respondent, with costs. 


Agents for appellant: Taylor, Hoare, & Taylor. 
Agent for respondent: S. H. Lewin. 
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WETHERFIELD v. NELSON. 
City of London Court—Power of Judge to appoint Deputy-Registrar on Absence 
of Registrar from a Sitting of the Court—County Court Rules, 1867, r. 8. 


By r. 8 of the County Court Rules of 1867 framed by the county-court judges 
pursuant to 19 & 20 Vict. c. 108, s. 32, it is provided that, “ whenever the registrar 
or his lawful deputy is absent from the sitting of a court, the judge shall appoint 
a deputy to act on behalf of the registrar.” 

The registrar of the City of London Court not being present at the sitting of a 
court, the judge,—assuming to act under the above rule,—appointed a deputy, 
although there was an “ assistant-clerk” duly appointed and competent and ready 
to perform the duties of the registrar. The registrar half an hour afterwards came 
to the building where the court was held and remained there performing duties 
connected with his office, but he did not come into court. The deputy sued the 
registrar for remuneration for his services in acting on his behalf :— 

Held, that the registrar was not “absent from the sitting of a court,” so as to 

warrant the judge in appointing a deputy. 
# Quere, whether the authority conferred upon the county-court judges under 
19 & 20 Vict. c. 108, s. 32, ‘to make rules and orders for regulating the practice 
of the courts and forms of proceedings therein,” enabled them to make the rule in 
question ? a 


DEcLARATION. First count that the defendant was the registrar 
of the City of London Court, and that by reason thereof it was his 
duty as such registrar by himself or by his deputy to perform the 
duties of the office of registrar; that it was the duty of the de- 
fendant as such registrar to attend the sittings of the City of London 
Court, and that, whenever the defendant and his deputy were absent 
from the sittings of the court, the judge of the court was authorized 
to appoint a deputy to act on behalf of the defendant as registrar ; 
that the defendant, on divers occasions, was absent from the sittings 
of the court, and that no deputy of the defendant was present at 
the said sittings; that the judge of the court duly appointed the 
plaintiff a deputy to act on behalf of the defendant as registrar ; 
that the plaintiff accepted such appointment, and on the said 
occasions duly acted as such deputy on behalf of the defendant 
as such registrar; and that the plaintiff did all things, &c., &c., to 
entitle him to be paid by the defendant reasonable remuneration 
for acting as deputy for the defendant, yet the defendant had not 
paid to the plaintiff such remuneration. 

Second count for work and labour, and on accounts stated. 
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The pleas denied all the allegations in the declaration, and 
eged in the 6th plea that a‘lawful deputy of the defendant was 
present at the sittings of the said court; and in the 11th plea that 
the action was brought by the plaintiff for the recovery of fees, &c., 
for business done by him as an attorney, and that the plaintiff had 
not duly delivered any bill of costs. Issues thereon. 

The cause was tried in the Mayor’s Court, London, before the 
Recorder, when the following facts appeared in evidence :—Mr. 
Nelson, the city solicitor, was by appointment of the mayor, alder- 
men, &c., of the city of London, registrar of the City of London 
Small Debts Court (now the City of London court), but he was 
usually represented in court by one Grant, an assistant-clerk, who 
efficiently performed all the duties of the office, though not duly 
qualified to act as registrar, not being an attorney of five years’ 
standing. After repeated complaints of the non-attendance of Mr. 
Nelson, the judge, on the 14th of September, 1867, finding that 
Mr. Nelson was not present at the sitting of the court at 10 a.m, 
and assuming to act under the County Court Rules, 1867, r. 8,— 
which provides that, “ whenever the registrar or his lawful deputy is 
absent from the sitting of a court, the judge shall appoint a deputy 
to act on behalf of the registrar, and an entry of such appointment 
and the cause of such absence (if known) shall be made on the 
minutes of the court,”—appointed the plaintiff, who was an attorney 
of more than five years’ standing, to act as deputy-registrar, and 
such appointment was duly entered upon the minutes of the court. 
The same course was pursued on the three following days, on each 
of which the plaintiff took notes of the proceedings as deputy- 
registrar, and heard and disposed of undefended causes. On the 
18th of September the registrar’s duty was again performed by 
Grant, the assistant-clerk, it having been alleged that the plaintiff 
was disqualified from acting as deputy-registrar by reason of a 
standing order of the common council prohibiting the appointment 
to such an office of one who has been bankrupt. 

On the several days in question Mr. Nelson arrived in the 
building in which the court is held at about 10.30 a.m., and pro- 
ceeded to transact in the office the ordinary duties of the registrar, 
viz. taxing costs, holding references in equity, &c.; and Mr. Nelson 
protested against the right of the judge to appoint a deputy. 


VOL. IV.] EASTER TERM, XXXII VICT. 573 
The plaintiff claimed to be paid by the defendant five guineas —_1869 
per day by way of remuneration for his services. Warmtirrs 

. The defendant contended that he was not absent from the court Naw 


in such a sense as to entitle the judge to appoint a deputy, inas- 
much as he was in the building engaged in the performance of the 
duties of his office, and was represented in court by a competent 
person: and, at the request of the defendant’s counsel, the learned 
Recorder asked the jury if they thought there was any necessity 
for the appointment of a deputy-registrar. The jury found that 
such an appointment was necessary. 

A verdict was thereupon entered for the plaintiff for 217, leave 
being given to the defendant to move to enter a nonsuit. 

Talfourd Salter, in Hilary Term last, obtained a rule nisi to 
arrest judgment on the first count of the declaration, on the ground 
that it disclosed no cause of action ; or for a nonsuit, on the ground 
that there was no evidence in support of either count, or for a new 
tridl, on the ground that the verdict was against the weight of 
evidence. z 

- M‘Intyre shewed cause. The appointment of the chief clerk (now 
called the registrar (1) ), and of the assistant-clerk, is regulated and 
defined by 10 & 11 Vict. ¢. lxxi, ss. 11, 12, 18, and these provisions 
are in terms re-enacted in 16 Vict. c. Ixxvil, ss. 11, 12, 13. (2) 
By 30 & 81 Vict. c. 142, s. 35 (8), the court in question has now 


(1) See 19 & 20 Vict. c. 108, s. 8. 

(2) 15 Vict. c. Ixxvii., s. 11, enacts 
that “every chief clerk of the court to be 
hereafter appointed shall be an attorney 

. . of five years’ standing,” and shall 
be appointed and may be removed by 
the mayor, aldermen, and commons; 
and assistant clerks may be appointed 
if necessary.—S. 12. “It shall be lawful 
for the chief clerk of the court with the 
approval of the judge, or in case of the 
inability of the chief clerk to make such 
appointment, for the judge from time to 
time to appoint a deputy, qualified to 
be appointed chief clerk of the court, to 
act for the chief clerk of the court at 
any time when he shall be prevented 
by illness or unavoidable absence from 
acting in such office, and to remove such 


deputy at his pleasure, and such deputy 
while acting under such appointment 
shall have the like powers and privi- 
leges, and be subject to the like pro- 
visions, duties, and penalties for mis- 
behaviour, as if he were chief clerk of 
the court.”—8. 138. ‘‘ That the clerk of 
the court... shall issue all summonses, 
warrants, precepts, and writs of execu- 
tion, and register all orders and judg- 
ments of the court, and shall take charge 
of and keep an account of all court fees 
or fines payable or paid into and out of 
court, and shall enter an account of all 
such fees, fines, and monies in a book 
belonging to the court, to be kept by 
hiin for that purpose. . . .” 

(3) 80 & 381 Vict. c. 142, s. 35, 
enacts that’ the rules and orders in 
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become the “City of London Court;” and by r. 8 of the County 


Wermenera. Court Rules of 1867 (1), the judge had power, in the absence of the 


Naraoe 


registrar, to appoint a deputy. The 30 & 31 Vict. c. 142, ss. 16, 17, 
shew that it was the duty of the registrar to give his attendance 
at the sitting of the court, there to perform the duties of his office. 
If the registrar makes default, and a duty be in consequence cast 
upon the judge to appoint a deputy in his place, the law will imply 
a duty in the registrar to pay for the services thus rendered. 

[Monracur Smrru, J. The 19 & 20 Vict. c. 108, s. 32, im- 
powers the Lord Chancellor to appoint five county-court judges to 
frame rules “for regulating the practice of the courts, and forms 
of proceedings therein, and from time to time to amend such rules,” 
&c. Was it within the power of the county-court judges to make 
such a rule as the one in question? ] 

The appointment of a deputy is part of the internal regulation 
of the court; and the county-court judges had therefore power to 
make this rule. Reliance may be placed upon s. 4 of the County 
Courts Equitable Jurisdiction Act, 28 & 29 Vict. c. 99, which pro- 
vides that the word “ registrar ” 
“ assistant-clerks ;” 


shall be interpreted to include the 
and it may be said that therefore the attend- 
ance of Mr. Grant, the assistant-clerk, was equivalent to the 
attendance of the registrar himself. But, if that were so, there 
would be no necessity for the appointment of a deputy-registrar 
at all. 

Talfourd Salter, in support of the rule. The main question is 
whether the judge had any authority to appoint a deputy-registrar 
so as to charge upon the defendant the duty of paying him for his 
services. The sections of 15 Vict. c. Ixxvii, which define the 
duties of the chief clerk or registrar of the City of London Court, 
are not repealed by 30 & 31 Vict. c. 142; and they shew that the 
registrar has numerous duties to perform out of court, as well 


force for the time being for reculating 
the practice of and costs in the county- 
courts, and forms of proceedings therein, 
shall be in force in this court, to the 
exclusion of any rules and orders now 
in force therein; but that nothing shall 
take away, lessen, or diminish any of 


the powers, rights, or privileges of the 
judge, or mayor, &c, in common 
council, in relation to the court or its 
judge, officers, or fees. 

(1) See Pollock & Nicol’s C. CG. Prac. 
6th ed, p. 461. 
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as the duty of attending the judge in court. It appears from the — 1869 
learned Recorder’s report that Mr. Nelson, if not actually in court Wammnarmp 
in person when the plaintiff’s appointment as deputy was made, 
was there constructively in the person of his “assistant-clerk,” who 
was perfectly qualified and entitled, and prepared to perform all 
the duties of the registrar: see 28 & 29 Vict. c. 99, s. 4; and that 
within a very short time afterwards he was in the office attached 
to the court, engaged in the performance of his ordinary duties as 
registrar. The rule of 1867, upon which the plaintiff relies as 
justifying his appointment,—assuming it to be a rule which it was 
competent to the county-court judges to make under 19 & 20 
Vict. c. 108, s. 32, which may well be doubted,—was meant to 
apply to such an absence of the registrar or his deputy from the 
sitting of the court as would interfere with or impede the business 
of the court. The defendant’s absence was not of that character. 
®esides, the appointment of the plaintiff was a violation of the 
standing order of the common council, which prohibits the appoint- 
ment to such an office as this of any person who has been bankrupt 
or insolvent; and s. 85 of 30 & 31 Vict. c. 142 expressly preserves 
the authority of the mayor, aldermen, &c., of the city of London 
in common council assembled in relation to the City of London 
Court, or to the judge or officers thereof, or to the fees taken 
therein, as such authority existed previously to the passing of the 
Act. The judge therefore had no power to appoint the plaintiff. 


Vv. 
NELSON, 


” KeatinG, J. I am of opinion that the rule should be made ab- 
solute to enter a nonsuit. The declaration states, in substance, 
that the defendant was registrar of the City of London Court, 
that it was his duty as such registrar, by himself or his deputy, 
to attend the sittings of the court, and that, whenever the defendant 
and his deputy were absent from the sittings of the court, the 
judge was authorized and required to appoint a deputy to act on 
behalf of the defendant as such registrar: it then goes on to aver 
that the defendant was on divers occasions absent from the sittings 
of the court, and that the judge appointed the plaintiff to act as 
deputy, and that it thereupon became the duty of the defendant to 
pay him a reasonable remuneration for lis services. The pleas 
put in issue all the material allegations in the declaration: and 
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the foundation of the whole claim appears to be the alleged 


Weruerriziy absence of the registrar from the sittings of the court under such 


vw. 
NELSON. 


circumstances as to give the judge authority to appoint the plain- 
tiff as his deputy. Looking at the statutes which relate to the 
court in question, it appears that it was originally a court of re- 
quests for the city of London, and afterwards became the court of 
the sheriffs of London. By 10 & 11 Vict. c. lxxi, s. 11, it was pro- 
vided that the chief clerk of the court should be an attorney of at 
least five years’ standing, and be appointed by the mayor, aldermen 
and commons of the city of London, and that such assistant-clerk or 
clerks should be appointed as might be found necessary. The 12th 
section enacted that the chief clerk of the court, with the approval 
of the judge, or, in case of the inability of the chief clerk to make 
such appointment, for the judge from time to time to appoint a 
deputy qualified to be appointed chief clerk of the court, to act for 
the chief clerk at any time when he should be prevented by illness 
or unavoidable absence from acting in such office. Ands. 138, which 
refers to the duties to be performed by the chief clerk, provided 
amongst other things, that the clerk of the court, with such assistant- 
clerk or clerks as aforesaid, in case any such should be employed, 
should issue all summonses, warrants, precepts, and writs of execu- 
tion, and register all orders and judgments of the court, and keep 
an account of all proceedings of the court. These provisions are all 
re-enacted in the London (City) Small Debts Extension Act, 1852, 
15 Vict. c. Ixxvii, ss. 11, 12,13. It is said that the latter section 
requires the attendance of the chief clerk (now styled registrar) in 
court for the performance of the prescribed duties. It seems to be 
part of the duty of the registrar to register all orders and judgments 
of the court, and to keep an account of the proceedings of the court. 
It appears also that there are other important duties to be per- 
formed in court by him; viz. the taking of undefended causes, or 
such as the judge may think fit to refer to him. ‘That the atten- 
dance of the registrar is necessary, I do not for a moment doubt: 
the only question is what is the nature of that attendance. The 
facts which give rise to that question are that, on the 14th of Sep- 
tember, 1867, Mr. Grant, an assistant-clerk, was in attendance as 
usual at the sitting of the court, and the judge upon being informed 
that the registrar was not there, appointed the plaintiff to act as 


/ 
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deputy-registrar. The registrar arrived in the building half an hour _1869 

afterwards, and in time to have discharged the peculiar duties of Weraerrm.p 
taking the undefended causes and’ others which the judge might 
think fit to refer to him. The same thing occurred on the follow- 
ing day, notwithstanding the protest of the defendant. The question 
is, whether that was such a state of things as to justify the judge 
in appointing the plaintiff to act as deputy on behalf of the defend- 
ant, so as to impose upon the latter the obligation to pay the plain- 
tiff a reasonable reward for his services. I am of opinion that it was 
not. The plaintiff relies mainly upon a rule made by the county- 
court judges under the authority conferred upon them by s. 32 of 
19 & 20 Vict. c. 108, and subsequent acts (not, however, enlarging 
their powers), which enabled them to frame rules and orders for 
regulating the practice of the courts and forms of proceedings 
therein. That rule is No. 8 of the Rules of 1867, which provides 
phat, “whenever the registrar or his lawful deputy is absent from the 
sitting of a court, the judge shall appoint a deputy to act on behalf 
of the registrar ; and an entry of such appointment, and the cause of 
such absence (if known), shall be made on the minutes of the court.” 
It was contended on the part of the plaintiff that that rule is as 
binding as if it were directly enacted by parliament, and enables 
the judge, whenever the registrar is absent from the sitting of the 
court, to appoint a deputy to act for him, and raises an implied 
obligation on the registrar to pay to the person so appointed a 
reasonable remuneration for his services as such deputy. It is un- 
necessary to decide whether that rule exceeds the power conferred 
upon the county-court judges by the statute and the appointment 
of the Lord Chancellor to make rules. I desire not to be under- 
stood as affirming that it does not, because it rather seems to me 
that it is a rule which does not strictly apply to the practice of the 
courts and the forms of proceeding therein. But, assuming that 
they had power to make such a rule, it must receive a reasonable 
construction, and cannot be taken to mean that, if the registrar be 
not present exactly at the sitting of the court, though there may 
be a competent person in attendance ready to efficiently perform 
all the duties of registrar, that will warrant the judge in at once 
appointing a deputy and impose upon the‘ registrar the obligation 
of paying him for his services. It appears to me, upon the facts 
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reported to us by the learned Recorder, that there was no such ab- 
sence of the defendant from thé duties of his office of registrar as 
to justify the course pursued by the judge, or to cast upon the 
defendant the obligation contended for. I therefore think that the 
rule must be made absolute to enter a nonsuit. In the view we 
take of this point, it becomes unnecessary to pronounce any opinion 
upon the other points relied on by Mr. Salter. 


Monracur Smiru, J. Iam of the same opinion. I think the 
judge had no power to appoint a deputy so as to impose this charge 
upon the defendant. It appears that the defendant was the regis- 
trar of the court, and, on each of the four days on which the 
plaintiff acted as deputy, was present in court, or in the offices ad- 
joining and belonging to the court ; and that the neglect of duty, 
if any, with which he is charged was, that he was not present at 
the sitting of the court, nor present within the building at all until 
half-past ten. There was, however, an assistant-clerk in court, 
who had been appointed by the common council, ready to perform, 
and quite competent to perform, all the duties required of the 
registrar, in court at the proper time. Upon these facts, I can find 
no authority, either in the statutes or in the rule which has been 
referred to, which enabled the judge to appoint a deputy as he 
did. It is clear that there is no such power given him by the 
statute, independently of the rules. The 12th section of 15 Vict. 
ce. Ixxvii. only gives him that power in case of the inability of the 
chief clerk (or registrar) to make such appointment; and no such 
inability was shewn here ; it was not shewn that the chief clerk was 
prevented by illness or unavoidable absence from acting. But it 
was said, and upon that Mr. M‘Intyre mainly relied, that by r. 8 of 
the County Court Rules of 1867, the judge had authority to make 
this appointment. That rule provides that “ whenever the regis- 
trar or his lawful deputy is absent from the sitting of a court, 
the judge shall appoint a deputy to act on behalf of the registrar.” 
Upon the facts existing in this case, I think the registrar was not 
absent from the sitting of the court within the proper interpretation 
of that rule. It is true that the defendant was not in court, or in 
the building in which the court is held, until half an hour after the 
court sat; but he was represented by an efficient person, appointed 
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by the common council, under s. 11 of 15 Vict. c. lxxvii, who 
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was there at the proper time, and ready to perform his duties. Warazarmp 


The registrar has, it seems, various duties to perform, some of which 
are to be performed in court in the presence of the judge, and some in 
the offices belonging to the court; and the common council having 
appointed an assistant-clerk to aid the registrar, and that person 
being in attendance in court, and the registrar himself being shortly 
after the sitting of the court engaged in the offices of the court, 
transacting the business in the ordinary way, I think it is impossible 
to say that he was absent from the sitting of the court in the sense 
contemplated by the rule. It is not necessary to decide whether 
or not the county-court judges had authority to make that rule; but 
I must say I entertain very considerable doubt whether they had 
such authority, inasmuch as, if it is construed as the judge of the 
city court has construed it, it would cast upon the registrar the 
@uty, of paying the deputy for his services. The 32nd section 
of 19 & 20 Vict. c. 108, under the authority of which the rule 
professes to have been made, impowers the county court judges “to 
frame rules and orders for regulating the practice of the courts, 
and forms of proceedings therein.” ‘They may, therefore, make 
rules for regulating the practice of the court, including perhaps the 
attendance of the officers. But it seems to me to be going too far 
to say that they may make a rule which shall have the effect of 
enabling the judge to appoint a deputy-registrar if the registrar is 
not present at the sitting of the court, and of giving such deputy a 
right of action against the registrar to recover remuneration for the 
work done by him under such appointment. As the case rests 
upon that rule, I cannot help expressing my doubt as to the autho- 
rity of the judges to make it. Our decision resting upon the con- 
struction of the statutes and the rule referred to, disposes of the 
substance of the case, and therefore it is unnecessary for us to 
express any opinion upon the other points raised in the argument. 
The rule must be absolute to enter a nonsuit, in pursuance of the 


leave reserved. 
Lule absolute for a nonsuit. 


Attorney for plaintiff: G. M. Wetherfild. 
Attorney for defendant: T. J. Nelson. 
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BRIDGES v. GARRETT. 


Principal and Agent—Authority to receive Payment—Payment to Deputy 
Steward of a Manor of Fine on Admittance to Copyhold Tenement— Crossed 
Cheque. 


The defendant having purchased copyhold land was admitted by C., who had 
acted as his attorney in completing the purchase, and had been appointed by the 
steward of the manor as his deputy for that turn to admit the defendant. Nine 
days afterwards the defendant gave C. a cheque on his bankers for 877. 10s. 8d., 
viz. 78. 15s. for the lord’s fine, 47. 11s, 8d. steward’s fees, 47. 4s, C.’s own charges as 
the defendant’s attorney. This cheque was crossed by the defendant at the request 
of C. to 0.’s bankers. The amount of the cheque was duly paid by the defendant’s 
bankers to C.’s bankers, who retained the money in discharge of a debt due to them 
by C., who had overdrawn his account. 

In an action by the lord against the defendant to obtain payment of the fine 
for the admittance :— 

Held, by Bovill, C.J., and Montague Smith, J., that, assuming that the steward 
had power to appoint a deputy with authority to receive the fine for the lord, and 
that he did appoint C. as his deputy with authority to receive the fine, it could 
only be an authority to receive it in cash, or in that which was equivalent to 
cash, and might be handed over as it was received to the steward or the lord; 
and consequently that, as between the lord and the defendant, the giving to C. 
of a crossed cheque for a sum which comprised besides the lord’s fine charges pay- 
able to the steward for his fees and to C. himself for his professional charges, was 
no payment to the lord. 

Held, by Byles, J., that C. had, under the circumstances, authority to receive 
the fine; and that the payment to him by the cheque was payment of the fine to 
the lord. 


DECLARATION for a fine payable by the defendant on his admis- 
sion as surrenderee of a customary tenement of the manor of 
Cressing Temple, in the county of Essex, to the plaintiff, as lord 
of the manor. 

Pleas: Never indebted, and payment. Issues thereon. 

The cause was tried before Byles, J., at the Chelmsford spring 
assizes, 1868. In 1867, the defendant purchased at an auction 
copyhold tenements held of the manor of Cressing Temple, of 
which manor the plaintiff was the lord, and one Mills the steward. 
The defendant employed as his attorney one Craig, of Braintree 
(who was not his ordinary attorney), to complete the purchase for 
him. The purchase was completed in February, 1867, and the 
purchase-money and Craig’s bill of costs paid. At this time Craig 
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was a person in good credit. In March, Mills sent a draft admit- 
tance to the auctioneer who had sold the property, which was in 
the following form :— 


“The Manor of Cressing Temple, 
in the county of Essex. t 
“* The day of , 1867. 
“Balls Garrett ad- “Be it remembered that, on or before the day and year 
mitted on the ab- | first above written, an absolute surrender was out of court 
solute surrender | delivered to Richard Mills, gentleman, steward of the said 
of Emily Birch ) manor, which is as follows :—[The surrender was set out.] 


and others, devi- “Now comes the said Balls Garrett before Edward 
sees of John Gos- | George Craig, deputy-steward of the said manor for this 
ling, deceased. turn only, out of court, and prays that he may be ad- 


mitted the lord’s tenant of the said hereditaments so sur- 
rendered to his use as aforesaid; and he was by the hands 
of the said deputy-steward admitted tenant, and seisin de- 
livered to him by the rod thereof, to have and to hold the 
said hereditaments, with the appurtenances, unto the said 
Balls Garrett, his heirs and assigns, for ever, pursuant to 
ae ; the said surrender, of the lord of the said manor, by the 
rod, at the will of the lord, according to the custom of the 
said manor, by the rents, customs, and services therefore 
Fine, 780. 15s. due and of right accustomed: and he gave to the lord for 
a fine as appears in the margin: and his fealty was 

Fees, 47. 11s. 8d. respited.” 


On the 3rd of May, Craig (to whom the auctioneer had handed 
the draft admission as the purchaser’s solicitor), returned the draft 
to the steward, approved; and on the following day Mills wrote to 
Craig acknowledging the receipt of the surrender and draft ad- 
mission, and returning the latter, adding,—*“ You can take the 
admission as deputy-steward at once, if you please.” 

On the 25th of May, Craig wrote to the defendant, “I have re- 
ceived the authority of the steward to take your admittance, as his 
deputy ;” and he appointed a day and place in London for that 
purpose. On the 4th of June, the defendant and Craig accordingly 
met, and Craig as deputy-steward admitted the defendant as tenant 
of the manor. 

On the 7th of June, Craig wrote to Mills,—“I met Mr. Garrett 
on ‘Tuesday last, and admitted bim,as your deputy. He did not 
pay the fine, but said he would do so in a few days.” On the 8th, 
Mills replied,—* I am in receipt of your letter of the 7th, informing 
me that you had admitted Mr. Garrett, as my deputy; but he 
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ought to have paid the fine and fees at the time. However, I hope 
he will remit the same at his earliest convenience.” On the 13th 
of June, the defendant gave Craig a cheque on his London bankers 
for 871. 10s. 8d., which sum was composed of the fine, 787. 15s., 
steward’s fee, 47. 11s. 8d., and Craig’s charges to Garrett, 41. 4s. 
Craig informed the defendant how the amount of 87/. 10s. 8d. was 
made up, and requested that the cheque might be crossed with the 
names of Craig’s London bankers; and the defendant accordingly 
crossed it with the names of Craig’s bankers, and Craig paid it in 
to the credit of his account with his bankers. The cheque was 
duly paid on presentment by the defendant’s bankers to Craig’s 
bankers: but, Craig’s balance being against him, his bankers 
retained the money. 

On the 10th of July, Mills wrote to Craig,—“I have been ex- 
pecting to receive the draft admittance and cheque for fine and 
fees. The admission cannot be considered complete, nor will it be 
entered on the court-rolls until the fine and fees are paid.” 

On the 16th, Craig wrote to the defendant as follows :— 

“Braintree, July 16, 1867. 

“ My dear Sir,—You need not trouble yourself to attend on Thursday. A 
circular was sent to you, because, owing to the peculiar position I am placed in 
just now, I have not been able to pay over 83. 6s. 8d. to the steward of the 
manor; so that amount stands in the ledger as due to you. Of course, I shall 
not allow you to be the loser, as the money was with me for a special purpose ; 
but my banking account did not allow for its being paid over. I shall arrange the 
matter as soon as I can, and you may depend upon me to do so. You wanted to 


know how this amount was made up. Fine, 787. 15s.; steward’s fees, 47. 11s. Sd. ; 
costs, E. G. C., 4d. 4s.; total, 877. 10s. 8d.” 


On the 18th of July, Craig wrote to Mills as follows :— 


“ Braintree, July 18, 1867, 
“Manor of Cressing. Admission of Garrett. 
“ Dear Sir,—Mr. Garrett has paid me the fine and your fees; but I must ask 
your indulgence for a little while, owing to my being in difficulties in money 


matters. I shall take an early opportunity of communicating with you. The 
money was paid to me on the 17th of June last.” 


Mills replied on the 19th, as follows :— 

“London, July 19, 1867. 
“ Manor of Cressing. Admission of Garrett. 

“Dear Sir,—I have to acknowledge the receipt of your letter of yesterday, 
handed to me by Mr. Balls Garrett. In my letter to you of the 8th of June last, 
when I found that Mr. Garrett had not paid the fine and fees on his admission, I 
expressed a hope that he would remit the amount as soon as he conveniently 
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could: but I cannot recognize his subsequent payment to you at all, or acquiesce 
in any delay. Mr. Garrett must pay his fine and fees to me, and must recover 
from you the money he appears to have paid to you for the purpose.” 


It was contended on the part of the plaintiff, that there was no 
evidence to support the plea of payment, on the ground that Mills 
had no power to authorize Craig io receive the lord’s fine. 

For the defendant it was argued that the steward had authority 
to appoint a deputy, and that the deputy had authority to receive 
payment of the fine. 

The learned judge left it to the jury to say whether or not the 
fine was paid to a person authorized to receive it, and in a manner 
consistent with that authority. The jury returned a verdict for the 
defendant ; and leave was reserved to the plaintiff to move to enter 
a verdict for him for the amount of the fine, if the Court should be 
of opinion that there was no evidence to support the plea of pay- 
ment,—the Court to be at liberty to draw inferences of fact. 


“Garth, Q.C., in Easter Term, 1868, obtained a rule nisi accord- 
ingly. 4 

‘ Denman, Q.C., and Cohen, shewed cause. There was abundant 
evidence upon which the jury might justly find the plea of pay- 
ment proved. It was purely a question for them. Mills, the 
steward, had authority to appoint a deputy to take the admittance 
of the defendant; and the deputy so appointed had authority to 
do any act which his principal might have done,—amongst other 
things, to receive the fine: 1 Watk. Cop. 29, 67, 239, 251, 252; 
and such authority need not be in writing: Trotter v. Blake. (1) 
The lord’s fine is due as a consequence of admittance, and is pay- 
able on admittance: Parker v. Kett (2); Norton v. Simmes (3); 
Combes Case (4); 1 Watk. Cop. 268, 287, 317, 318. The taking 
the admittance and receiving the fine are mere ministerial acts: 
Lord Dacre’s Case. (5) In the case of a sale of land, payment of 
the deposit to the agent of the vendor is payment to the principal : 
Duke of Norfolk v. Worthy (6); Story on Agency, p. 76. Whether 
or not an agent in general has authority to receive money for his 


(1) 2 Mod. 229, (4) 9 Co. Rep, 76. a. 
(2) 1 Ld. Raym. 658; 1 Salke 95; (5) 1 Leon, 288. 
12 Mod. 467. (6) 1 Camp, 387, 341. 


(3) Hob. 12. 
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1869 principal, is a question of fact: Catterall v. Hindle. (1) So, whether 
he has power to receive it by cheque: Thorold v. Smiths (2); Wil- 
liams v. Evans. (3) The real question is whether there was any 
evidence of authority in Craig: Fish v. Kempton. (4) The facts 
proved shew that Craig was authorized by Mills to do everything. 
with reference to the admission of the defendant that Mills himself 
could have done, and that Mills expressly authorized Craig as his 
deputy to take the admittance and to receive the fine and fees, and 
that in the way in which the amount was received, viz., by # 


BRIDGES 
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cheque. 

Garth, Q.C., and J. Digby, in support of the rule. Mills, as. 
steward of the manor, though he might have had a right to appoint 
a deputy to do the mere ministerial act of admitting the defendant, 
could not delegate the power to receive the lord’s fine, which in- 
volved a trust: Parker v. Kett (5); Earl of Shrewsbury’s Case (6) ;. 
Vin. Abr. Steward of Courts (K.); Shep. Touch. 239; Gilbert’s 
Tenures, 5th ed. 366; 2 Bac. Abr. 222; Fisher on Copyholds, 97; 
Watkins on Copyholds, 370, 371. Selden’s Fleta, lib. 2, ce. 72, 
ss. 11,15. Admittance and payment of the fine are not concur- 
rent acts, at all events where, as here, the fine is uncertain: Wat-- 
kins on Copyholds, 379 ; Gilbert’s Tenures, 219; Rew v. Hendon. (7) 
Craig was not a general agent, so as to authorize him to receive 
the money at all: Parnther v. Gaitskell (8), where Bayley, J., says: 
“ The rule is, that, if the purchaser pay his money to the agent of 
the vendor before the time when the latter is authorized to receive 
it, he makes that agent his own for the purpose of paying over the- 

*money to the right owner;” Brady v. Todd (9); Wilkinson v. 
Candlish (10); Kent v. Thomas (11) ; Viney v. Chaplin (12); Story 
on Agency, s.98; Smith’s Mercantile Law, 7th ed. 128,129. Even 
assuming that Craig had authority to receive the fine at the time 
of the admittance, he clearly had none to receive it afterwards, for: 


(1) Law Rep.10. P.186; inerror, (7) 2. T. R. 484. 


Law Rep. 2 C. P. 368, (8) 18 East, 432, 437. 
(2) 11 Mod. 72, 87. (9) 9 C. B. (N.S.) 592; 30 L. J. 
(8) Law Rep. 1 Q. B. 352. (C.P.) 223. 
(4) 7 C. B. 687. (10) 5 Ex. 91; 19 L. J. (Ex.) 166. 
(5) 1 Ld. Raym. 658; 1 Salk. 95; (11) 1H. & N. 478, 

12 Mod. 467. (12) 27 L. J. (Ch.) 484. 


(6) 9 Co. Rep. 49. b. 
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he had then ceased to be agent for any purpose: Kaye v. Brett (1); 
Smith’s Mercantile Law, 7th ed. 146, 147; or in the manner he 
did, viz., by a crossed cheque which included the steward’s fees and 
his own charges as Garrett’s solicttor: Vandeleur v. Blagrave (2); 
Baron v. Husband (3); Bartlett v. Pentland (4); Barker v. Green- 
wood. (5) The payment, even if in other respects good, was 
clearly made in an unauthorized manner. By 21 & 22 Vict. . 79, 
ss. 1, 2, the crossing of a cheque is made part of the instrument, 
and restricts the payment to the particular banker indicated. That 
was the act of the defendant himself, and made it necessary that 
the cheque should pass through the hands of Craig’s bankers, and 
prevented Craig from handing it over to Mills, as he should have 
done. The handing over the cheque by the defendant to Craig 
having taken place in London, there was no reason why the pay- 
ment of the fine should not have been made directly to Mills him- 
self, who resided in London. 

< Cur. adv, vult. 


“¥ 


Bovitt, C.J. This case was argued before my Brothers Byles 
and Montague Smith and myself in Hilary Term last. We have 
unfortunately not been able to agree in our judgment. The 
following is the judgment of my Brother Montague Smith and 


myself. 
This was an action brought by the plaintiff as lord of the manor 


of Cressing Temple, in Essex, against the defendant, the purchaser: 


of a copyhold tenement of the manor, to which he had been 
admitted, to recover the fine due on such admittance. The fine 
was 787, 15s. 

Mr. Craig, a solicitor at Braintree, in Essex, and then a person 
of good credit, acted as solicitor for the defendant. The steward 
of the manor, Mills, sent a draft admittance to the auctioneer 
employed by the seller of the property, who handed it to Craig as 
the defendant’s solicitor; which draft Craig on the 3rd of May, 
1867, returned to the steward, approved. On the 4th of May, the 
steward, Mills, wrote to Craig, acknowledging the receipt of the 
surrender and draft admittance, and added these words,—“ You 


(1) 5 Ex, 269; 19 L. J. (Ex.) 346. (4) 10 B. & C. 760, 771, 773. 
(2) 17 L. J. (Ch.) 45. (5) 2 Y. & ©. Ex. 414, 419, 


(8) 4B, & Ad. 611. 
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can take the admission as deputy-steward at once, if you please.” 
On the 25th of May, Craig wrote to the defendant,—“I have 
received the authority of the steward to take your admittance, as 
his deputy ;” and he appointed a day and place in London for that 
purpose. Accordingly, on the 4th of June, the defendant, the 
surrenderee, and Craig met in London, and Craig admitted him, 
as deputy-steward. The important part of the admittance is as 
follows :—* Now comes the said Balls Garrett before Edward 
George Craig, deputy-steward of the said manor for this tum only, 
out of court, and prays that he may be so admitted; and he was 
by the hands of the said deputy-steward admitted tenant, and 
seisin delivered to him by the rod thereof, to hold, &c.; and he 
gaye to the lord for a fine as appears in the margin; and his fealty 
was respited.” In the margin was written, “Fine, 787. 15s.,” and 
lower down, “ Fees, 47. 11s. 8d.” 

On the 7th of June, Craig wrote to the steward, Mills,—“I met 
Mr. Garrett on Tuesday last, and admitted him, as your deputy. 
He did not pay the fine, but said he would do so in a few days.” 
On the 8th of June, the steward, Mills, wrote in answer,—‘‘I am 
in receipt of your letter of the 7th, informing me that you had 
admitted Mr. Garrett, as my deputy; but he ought to have paid 
the fine and fees at the time. However, I hope he will remit the 
same at his earliest convenience.” 

On the 18th of June, Garrett, the defendant, gave Craig a cheque 
on his London bankers for the sum of 87/7. 10s. 8d., which sum was. 
composed of the fine, 787. 15s., steward’s fees 47. T1s. 8d., and 
Craig’s charges to Garrett 41. 4s. Craig informed Garrett how 
the amount of 87/. 10s. 8d. was made up, and requested that the 
cheque might be crossed with the names of his London bankers ; 
and the defendant accordingly crossed the cheque with the name 
of Craig’s bankers, and Craig paid it in to the credit of his account. 
The cheque was duly paid on presentment by the defendant’s 
bankers to Craig’s bankers; but, Craig’s balance being against 
him, Craig’s bankers refused to pay him the money. 

| His Lordship read the letters: July 10, Mills to Craig ; July 16, 
Craig to Garrett; July 18, Craig to Mills; July 19, Mills to 
Craig. | 

The objection at the trial was that this payment to Craig did 
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not discharge the defendant, and that Garrett’s crossed cheque 
given to Craig for the sum of 87/7. 10s. 8d. was not a good payment 
of the fine of 787 15s. as against the lord of the manor; and, 
further, that the cheque was received by Craig as solicitor for the 
defendant, and not on behalf of the lord. 

At the trial the jury found that Craig had authority to receive 
the fine for the lord, and that the crossed cheque was a good pay- 
ment to the lord within the authority to pay Craig : and the verdict 
passed for the defendant. The plaintiff had leave to move to enter 
the verdict for him for the amount of the fine; and the Court were 
to be at liberty to draw inferences of fact. 

We are of opinion that there was abundant evidence in this case 
that the steward might appoint a deputy-steward to take the admit- 
tance, and that he did appoint Craig as such deputy for that 
purpose. 

The admittance purports to be and was in fact taken by Craig 
in that capacity ; and the plaintiff, as lord of the manor, who could 
have no claim fo the fine until after admittance, by now suing for 
the fine must be taken to have recognized and adopted the admit- 
tance so taken by Craig. 

It was argued for the defendant, that, from the nature and terms 
of the form of admittance, it was intended that Craig should receive 
the fine and fees at or immediately after the time of admittance, 
and that the letter of Mills shewed that it was understood, as 
between him and Craig, that the latter might receive those amounts 
at a subsequent period. 

It was contended for the plaintiff that Mills, as the steward, had 
no power to appoint a deputy to receive the fine for the lord: but, 
in the view which we take of the case, it is not necessary to deter- 
mine these points, because, assuming that he had such power, and 
that he did authorize Craig to receive the money, such authority in 
our opinion would be only an authority to receive payment in cash, 
or what was equivalent to cash, and which might be handed over 
as it was received to Mills or the lord. 

The general rule of law is, that, where a creditor's agent is bound 
to pay the whole amount over to the principal, he must receive it 
in cash from the debtor; and that a person who pays such agent, 
and who wishes to be safe, must see that the mode of payment does 
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enable the agent to perform this his duty. The law was so laid 
down by Alderson, B., in Barker v. Greenwood (1), and is in accord- 
ance with Russell v. Bangley (2), and has been recognized in many 
other cases. The reasons for the rule are also well stated by my 
Brother Byles in Sweeting v. Pearce (3), where he says: “ It is not 
disputed that the general rule of law is that an authority to an 
agent to receive money implies that he is to receive it in cash. If 
the agent receives the money in cash, the probability is that he will 
hand it over to the principal. But, if he is allowed to receive it 
by means of a settlement of accounts between himself and the 
debtor, he might not be able to pay it over. At all events, it would 
very much diminish the chance of the principal ever receiving it ; 
and upon that principle it has been held that the agent, as a 
general rule, cannot receive payment in anything else but cash. 
Unless, therefore, there is some usage to control it, payment to the 
agent must be made in money.” The general principle, and also 
the decision in the last case, were affirmed by the Court of Ex- 
chequer Chamber in Sweeting v. Pearce. (4) 

The payment which was relied upon by the defendant in this 
case was not a payment in cash: it was not even by an ordinary 
cheque payable to bearer ; but it was by a cheque which by being 
crossed was payable to the bankers of Craig; and the state of his 
account with his bankers was such that he never did and never could 
receive the amount so as to be able to hand it over to the lord or 
to Mills. ‘The cheque also included money payable to Craig him- 
self for fees as the defendant’s solicitor ; and it never was intended 
to be, nor could properly have been, handed over by Craig to Mills 
or the lord. In fact Craig never received the money; nor was he 
ever in possession of a cheque or cash that he could hand over to 
the lord, or to Mills, the steward. 

At the time the cheque was given to Craig he was in fact soli- 
citor for Garrett; he treated the cheque as received on Garrett’s 
account; and his letter of the 16th of July clearly shews that he 
considered himself as debtor to the defendant for the amount. It 
was not until the 18th of July that he informed Mills that he had 


(1) 2 Y. & C. Ex. 414, 419. (3) 7 0.B.(N.S.) at p.485; 29L. J. 
(2) 4B. & A. 395, 398. (C.P.) at p. 272. 
(4) 9 0. B. (N.S.) 534; 30 L. J.(CP.) 109. 
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received the money, and endeavoured to shift the loss from his 
client, the defendant, to Mills or the lord. 

The proper conclusion to be drawn from all the facts, we think, 
is, that Craig received the cheque as Garrett’s solicitor, and not as 
agent for Mills or the lord, and that he was the agent of Garrett to 
hand over a portion of the amount when received to Mills; and, 
until the cheque was paid, or indeed at any time whilst the money 
remained in the hands of Craig, we think it would have been com- 
petent for Garrett to have countermanded the authority to hand 
over the amount to Mills. 

We are also of opinion that there was no evidence which could 
properly be left to the jury of any authority from the lord to Craig 
to receive payment by a cheque crossed with the name of Craig’s 
bankers, and which included money due to Craig himself. 

We think, therefore, that the rule to enter the verdict for the 

laintiff for the amount of the lord’s fine, 787. 15s., should be made 
absglute. 


_Byzzs, J. I state‘my views with great diffidence and distrust, 
because I have the misfortune to differ from my Lord and my 
Brother Montague Smith. 

This was an action brought by the plaintiff as lord of the manor 
of Cressing Temple, in Essex, against the defendant, a copyhold 
tenant of the manor, for the fine due on the tenant’s admittance 
to a copyhold. The fine was 782. 15s., and the steward’s fees 
41. 11s. 8d. 

Craig, a solicitor at Braintree, in Essex, had been acting as soli- 
citor for the defendant. The steward of the manor, a gentleman 
of the name of Mills, sent to Craig a draft admittance, which draft 
Craig on the 3rd of May, 1867, returned to the steward approved. 
On the 4th of May, the steward, Mills, writes to Craig acknowledg- 
ing the receipt of the surrender and draft admittance, and adds 
these words,—* You can take the admission as deputy-steward at 
once, if you please.” On the 25th of May, Craig writes to the de- 
fendant and says,—“ I have received the authority of the steward 
to take your admittance, as his deputy ;” and he appoints a day and 
place in London for that purpose. Accordingly, on the 4th of 
June, Garrett, the surrenderee, and Craig meet in London, and 
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Craig, as deputy-steward, admits Garrett. The important part of 
the admittance is as follows :—« Now comes the said Balls Garrett 
before Edward George Craig, deputy-steward of the said manor for 
this turn only, out of court, and prays that he may be so admitted ; 
and he was by the hands of the said deputy-steward admitted tenant, 
and seisin delivered to him by the rod thereof, to hold, &c.; and 
he gave to the lord for a fine as appears in the margin; and his 
fealty was respited.” In the margin was written, “Fine, 787. 15s.,” 
and lower down, “ Fees, 4/. 11s. 8d.” 

On the 7th of June, Craig writes to the steward, Mills, and 
says,—“*I met Mr. Garrett on Tuesday last, and admitted him, as 
deputy-steward. He did not pay the fine, but said he would do so 
in afew days.” On the 8th of June, the steward, Mills, writes in 
answer,—*“ I am in receipt of your letter of the 7th instant, inform- 
ing me that you had admitted Mr. Garrett, as my deputy ; but he 
ought to have paid the fine and fees at the time. However, I hope he 
will remit the same at his earliest convenience.” 

On the 18th of June, Garrett gave Craig a cheque on his London 
bankers for the sum of 877. 10s. 8d., which sum was composed of 
the fine, 787. 15s., steward’s fees, 42. 11s. 8d., and Craig’s charges to 
Garrett, 4/.4s. Craig informed Garrett how the amount of 872. 10s. 
was made up, and Craig himself requested that the cheque might 
be crossed with the names of his, Craig’s, London bankers, which 
was done accordingly. ‘The cheque’ was duly paid on present- 
ment by the defendant’s bankers to Craig’s bankers; but, Craig’s 
balance being against him, Craig’s bankers refused to pay Craig 
the money. 

On the 10th of July, Mills, the steward, writes te Oraig,—“I 
have been expecting to receive the draft admittance and cheque 
for fine and fees. The admission cannot be considered complete, 
nor will it be entered on the court-rolls, till the fine and fees are 
paid.” On the 18th of July, Craig writes to Mills, the steward, in 
these words,—* Mr. Garrett has paid me the fine and your fees; 
but I must ask your indulgence for a little while, owing to my 
being in difficulties.” Mills replies on the 19th of July,—*In my 
letter to you of the 8th of June last, when I found that Mr. Garrett 
had not paid the fine and fees on his admission, I expressed a hope 
that he would remit the amount as soon as he conveniently could ; 
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but I cannot recognize his subsequent payment to you at all, or 
acquiesce in any delay. Mr. Garrett must pay his fine and fees to 
me, and must recover from you the money he appears to have paid 
to you for the purpose.” 

The objection at the trial was, that payment to Craig did not 
discharge the defendant, and that Garrett's crossed cheque given 
to Craig for the sum of 87/. 10s. 8d. was not a good payment of the 
fine, as against the lord of the manor. 

It was contended on the part of the plaintiff, that, Craig filling 
the double capacity of deputy-steward and of defendant's solicitor, 
the cheque was paid to him and received by him in his character 
of defendant’s solicitor. The defendant, on the other hand, con- 
tended that the cheque was paid to Craig and received and held 
by Craig in his character of deputy-steward. 

The question in the case was, whether the payment by the sur- 
renderee to Craig, the deputy-steward, was under these circum- 
stances a good payment of the fine to the lord. The jury found 
that Craig had authority to receive the fine for the lord, and that 
the crossed cheque was a good payment to the lord within the 
authority to pay Craig. But it is contended that the jury ought 
to have been directed to find for the plaintiff. That point was 
reserved. 

In deciding this question, we are to bear in mind that Craig, at 
the time when he was appointed deputy-steward, was an attorney 
of undoubted credit; and it may be that the steward would have 
preferred him as a debtor even to the surrenderee himself; and 
that the cheque given by the defendant to the deputy-steward was 
a good cheque, and was duly paid by the defendant’s bankers, on 
presentment. 

The steward of a manor may appoint a deputy to act as steward 
in his place, and the deputy may do all that the steward himself 
could have done: Parker v. Kett.(1) Here, it is plain from the 
terms of the draft admittance, which contains in the body of it a 
receipt for the lord’s fine, and from Mills’s letter of the 8th of June, 
that the deputy had authority to receive the fine and fees. But 
the fine is not due until after admittance, and is recoverable by 
action afterwards, as this action shews. And, although the admit- 

(1) 1 Ld. Raym. 658; 1 Salk. 95; 12 Mod. 467; 1 Scriven, Cop. 119. 
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tance contains a receipt for the fine, the lord does not in practice, 
and will not, inrol that admittance till the fine is paid. 

It appears to me that Craig acted in two capacities,—as deputy- 
steward in receiving the 78/. 15s. for the lord’s fine, and 4J. 11s. 8d. 
for the steward’s fees, and as solicitor for the defendant in receiving 
4]. 4s., being his own charges as defendant’s attorney. The defend- 
ant must have known that the 78/. 15s. was paid to the lord, and 
4]. 11s. 8d. to the steward; for, it will be observed that the draft 
admittance itself expressly informed the defendant that those two 
sums were paid to Craig and received by Craig as deputy-steward. 

Suppose the steward himself had in this case acted, instead of 
employing a deputy, and had been (as often happens) himself soli- 
citor to the copyholder as well as steward of the manor, and had 
himself received from the copyholder a good cheque, duly paid by 
the copyholder’s bankers, for a sum including the lord’s fine, the 
steward’s fees, and his own charges ; and suppose the money stopped 
in the hands of the steward’s bankers, or the steward otherwise 
unable to pay the lord; would not that have been a good payment 
as between the lord and the surrenderee, although the steward sus- 
tained the double character of surrenderee’s attorney and of 
steward when he received the money? I think it would have 
been a good payment; but it would of course have been no pay- 
ment as between the lord and the steward. The lord would have 
had his remedy against the steward, as in the case now before 
us he has his remedy both against the steward and the deputy- 
steward. 

At lowest, from the moment Craig received the money, he held 
it as deputy-steward ; his only remaining duty being, to pay it 
over to the steward. 

It was objected that the payment was by cheque. The answer 
is, that it was not a dishonoured cheque, but a good cheque duly 
paid on presentment. Moreover, it is plain the steward did not 
object to a cheque; for, he afterwards writes to Craig (on the 10th 
of July), desiring to receive acheque. But whose cheque, or from 
whom, does not clearly appear. 

I do not perceive any obligation on the deputy-steward to remit 
to the lord or to the steward the identical cheque that he received. 
Suppose the steward himself had acted in person, and had received 
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a cheque, would it be his duty to remit it to the lord? Surely 
not; for, even that cheque would be for two items, the lord’s fine 
and the steward’s fees. Here, the cheque was for three items, 
the lord’s fine, the steward’s fees, and the defendant’s attorney’s 
charges. 

Then it is objected that the cheque was crossed: but this was 
done at the request of the deputy-steward, and for his own con- 
venience and safety. It matters not, as it seems to me, that the 
crossing was by the hand of the surrenderee. The payee or sub- 
sequent holder of a cheque may cross it at any time, either with 
the words “‘ & Co.” or with his own banker’s name, and the drawer 
cannot prevent him. Suppose it had not been crossed, but had 
been paid by Craig into his own bankers, in the ordinary course of 
business, after his transaction with the surrenderee had been 
finished, the result would have been precisely the same. It is as 
if the deputy-steward, after receiving the cheque, had sent it to be 
cashed by a clerk or servant of his own, who received the money 
and appropriated the payment to a debt of his own due to him 
from his master. Craig’s banker, for this purpose, is his servant. 
Or, suppose Craig had received. the money in cash and had paid it 
into his bankers’, the money would still have been stopped. 

If it be objected that the amount of the cheque blended the 
three sums of 787. 15s., 47. 11s. 8d., and 4/. 4s., so would a bank-note 
of 1002. or nine bank-notes of 107. each. In these cases, and indeed 
in the case of one payment in coin, a separation of the sums would 
have been equally necessary afterwards. 

With respect to the time when the cheque was given being after 
admittance, it has been already observed that the fine is not due 
till after admittance, though the lord or steward are not bound to 
inrol the admittance till the fine and fees are paid: and it is con- 
ceived that the time which elapsed between the admittance and 
the payment was no more than a reasonable time, and within the 
limits of Craig’s authority, the admittance still remaining in Craig’s 
hands. 

The facts do not seem here to be in dispute. If, therefore, it be 
a question of law, I think the payment to Craig a good payment 
to the steward and the lord. If it be a question of fact, then the 
jury have found that the payment to Craig and the manner in 
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1869 which it was made were within the limits of his authority to receive 
Bripezs it as deputy-steward. 
ae On these grounds, I am of opinion that the rule to enter a verdict 
for the plaintiff should be discharged, and that the verdict for the 
defendant should stand. 
Rule absolute. 


Attorneys for plaintiff: Ward, Mills, & Witham. 
Attorneys for defendant : Monckton & Monckton. 


END OF EASTER TERM. 
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Guarantee, Construction of —Evidence—Surrounding Circumstances, 


The defendant gave to the plaintiff, a cattle dealer, a guarantee in the following 
words :—“ 501. I, J. M., of &c., will be answerable for 50/. sterling that W. Y., 
of &c., butcher, may buy of Mr. J. H., of &c.”:— 

Held, 2 continuing guarantee to the extent of 50/., as it appeared from the 
circumstances under which the guarantee was given that the parties contemplated 
a continuing supply of stock to W. Y. in his trade of a butcher. 


DECLARATION on aguarantee. First count, that in consideration 
that the plaintiff would sell goods to W. York, on credit, the 
defendant promised the plaintiff to be responsible to him for the 
due payment of the price of the goods to the extent of 501.; that 
the plaintiff sold goods to York, on credit, and that all conditions 
were fulfilled, &c.; yet that York had not paid for the goods, nor 
had the defendant paid the same to the extent of 507. 

The second count was in similar terms, except that the defend- 
ant’s promise was alleged to be that he would be responsible to the 
plaintiff for such sums of money as might from time to time be 
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owing from York to the plaintiff as payment for the goods to the 
extent of 501. 

Pleas: 1. Non-assumpsit. 2. Payment by York. Issues thereon, 

The cause was tried before Hayes, J., at the last spring assizes 
at Lincoln. The plaintiff is a farmer and cattle-dealer at Doning- 
ton, in Lincolnshire, and the defendant is a gentleman of small 
independent means at Barwick, near Stamford. The action was 
brought to recover 50/. alleged to be due from the defendant upon 
the following guarantee signed by him on the 5th of July, 1867 :— 

“507. I, John Meadows, of Barwick, in the county of North- 
ampton, will be answerable for 507. sterling that William York, of 
Stamford, butcher, may buy of Mr. John Heffield, of Donington.” 

For several years prior to the spring of 1867, the plaintiff had 
been in the habit of selling stock to William York, the elder, who 
carried on the business of a butcher at Stamford; early in that 
year, the elder York failed in his business, and was succeeded by 
his son W. York the younger. Shortly afterwards the defendant, 
accompanied by W. York the younger (who was his nephew), called 
on the plaintiff, and told him that W. York the younger intended 
to carry on the business, and expressed a hope that the plaintiff 
would continue to trade with W. York the younger in the same way 
he had done with his father. The plaintiff subsequently supplied 
York the younger with stock from time to time. Payments were 
made on account by York, and at the end of June there was a 
balance of 97. 9s. 9d. due from him to the plaintiff. 

On the 5th of July, 1867, the plaintiff called on York at Stam- 
ford, and told him he had some nice stock to sell. York wished to 
buy the lot, which consisted of two beasts and ten sheep, the price 
being 917. The plaintiff, being unwilling to trust York to such an 
extent, went to the defendant, and asked the defendant to give 
him a guarantee, saying that if the defendant would give a 
guarantee for 50/., he would still keep supplying York as he had 
supplied his father. The defendant consented, and signed the 
guarantee above set out, but desired the plaintiff not to let York 
know that he had done so; and the plaintiff delivered the stock to 
York on the 11th of July. Payments were subsequently made by 
York to the plaintiff to an amount exceeding 911. 

It was contended on the.part of the defendant, on the authority 
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of Nicholson v. Paget (1), that the guarantee was not a “ continuing” 


guarantee, and consequently that the defendant’s liability was dis- 


charged by the payments made by York. 
Nothing was left to the jury; and the learned judge directed 
a verdict for the plaintiff, with leave to the defendant to move. 


Boden, QL, in Easter Term last obtained a rule nisi to enter a 
verdict for the defendant or a nonsuit. 

Mellor shewed cause. The position of the parties_and the sur- 
rounding circumstances must be looked at in order to arrive at the 
true construction of the guarantee. The circumstances, under 
which the guarantee was given, explain the ambiguous language of 
the document, and shew that the parties contemplated a continuing 
security for any stock which York might from time to time buy of 
the plaintiff in the way of his trade. At all events, there is nothing 
upon the face of the document which is inconsistent with that 
éonstruction. The case of Nicholson v. Paget (1), which was relied 
on for the defendant at the trial, was observed upon in Mayer v. 
Isaae (2) and in Wood vy. Priestner. (3) In Mayer v. Isaac (2), 
upon Nicholson v. Paget (1) being cited, Parke, B., said: “Do you 
find any other authority to support the rule of construction there 
laid down? It certainly is at variance with the general rule of 
the common law, that the words of an instrument are to be taken 
most strongly against the party using them.” And Alderson, B., 
says (4): “I should rather be disposed to agree with the principle 
given in Mason v. Pritchard (5) than with the opinion of Bayley, B., 
in Nicholson v. Paget. (1) It was not, however, necessary for the 
decision of the case of Nicholson v. Paget (1) that it should depend 
upon the principle so stated.” In Merle v. Wells (6) ,Lord Ellen- 
borough says that, “if a party means to be surety only for a single 
dealing, he should take care to say so.” 

Boden, Q.C., and Beasley, in support of the rule. The document 
in question refers only to a single transaction and to a single 
amount of 502. The dealing in respect of which it was given took 
place on the 5th of July, 1867, and the price of the beasts then 


(1) 1 Cr. & M. 48. (4) 6M. & W. at p, 612. 
(2) 6 M. & W. 605. (5) 12 East, 227. 
(3). Law Rep. 2 Ex. 66; in error, (6) 2 Camp. 418. 


Law Rep. 2 Ex. 282. 
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bought has since been wholly paid off. Taking the words of the 
guarantee in their fair and reasonable sense, the words “ may buy” 
must be read “may now buy.” In Broom ¥ y. Batchelor (1), Bram- 
well, B., says: “‘May be’ is the present tense, and prima facie 
means ‘now may be. ... If you use the words ‘may be’ without 
indicating the tense, to my mind the expression applies to the 
present, or, more correctly, not to a question with reference to 
the future.” In Mason v. Pritchard (2), Merle v. Wells (3), and 
Mayer v. Isaac (4), the documents clearly referred to a future or 
a continuing course of dealing. Nicholson v. Paget (5) is almost 
identical with the present case. The guarantee there was in the 
following words: “I hereby agree to be answerable for the pay- 
ment of 501. for T. Lerigo, in case T. Lerigo does not pay for the 
gin, &c., which he receives from you, and I will pay the amount ;” 
and it was held not to be continuing. Bayley, B., in delivering 
the judgment of the Court, says: “ We think that it is the duty 
of the party who takes such a security to see that it is couched 
in such words as that the party so giving it may distinctly under- 
stand to what extent he is binding himself.” And, after referring 
to the particular language of the document, and to the cases of 
Melville v. Hayden (6), Mason v. Pritchard (2), Merle v. Wells (3), 
and Hargreave v. Smee (7), he concludes: “This decision will be 
attended with beneficial consequences. It is not unreasonable to 
expect from a party who is furnishing goods on the faith of a 
guarantee, that he will take the guarantee in terms which shall 
plainly and intelligibly point out to the party giving the guarantee 
the extent to which he expects that the liability is to be carried.” 
Reading the guarantee in this case with reference to the circum- 
stances under which it was given, it is clear that it was not Intended 
to be a continuing guarantee. Dimmock v. Sturla (8) was also 
referred to. 


Wiss, J. ‘The question in this case is whether the guarantee 
declared on was a continuing guarantee for 501. so as to be a 
security to the plaintiff to that extent for any balance which might 


(1) 25 L. J. (Ex.) 299. (5) 1 Or. & M. 48. 
(2) 12 East, 227. (6) 3B. & A. 598, 
(3) 2 Camp. 413. (7) 6 Bing, 244; 3 M. & P. 573, 


(4) 6M. & W. 605. (8) 14 M. & W. 758. 
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become due to him in the course of his dealings with York, or 
whether the security was limited to a single transaction between 
the plaintiff and York. It is obvious that we cannot decide that 
question upon the mere construction of the document itself, without 
looking at the surrounding circumstances to’ see what was the 
subject-matter which the parties had in their contemplation when 
the guarantee was given. It is proper to ascertain that for the 
purpose of seeing what the parties were dealing about, not for the 
purpose of altering the terms of the guarantee by words of mouth 
passing at the time, but as part of the conduct of the parties, in order 
to determine what was the scope and object of the intended guarantee. 
Having done that, it will be proper to turn to the language of the 
guarantee, to see if that language is capable of being construed 
so as to carry into effect that which appears to have been the real 
intention of both parties. The surrounding circumstances may 
be stated thus:—York’s father, a butcher at Stamford, had failed 
iy dusiness, and was succeeded by the son, who had been supplied 
from time. to time, as his father had been, with stock by the plain- 
tiff, who,was a grazier in the neighbourhood of Donington. At 
the time the guarantee was given, the plaintiff appears to have had 
some doubt as to whether or not he should continue his dealings with 
York, and especially whether he should deliver some beasts and sheep 
whose price amounted to 91/., which the plaintiff had in the market, 
and which York wanted to purchase. Without consulting York, 
the plaintiff went to the defendant, who was York’s uncle; and the 
result was that the dealing with respect to the specific quantity of 
beasts and sheep was referred to, but in a context which shows that 
the parties talked of continuing the dealing generally with York. 
That the subject of the interview was not confined to the particular 
transaction then about to take place, but had reference to the 
future dealings between the plaintiff and York, is fortified by the 
fact that York knew nothing of the guarantee being given. It was 
arranged between the plaintiff and the defendant, not only without 
any communication with York, but by the defendant’s express 
desire York was to know nothing about it. Under these cir- 
cumstances, if the facts were stated in a special verdict, it would 
be to this effect, that a communication was had and held between 
the plaintiff and the defendant of and concerning the supplying of 
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beasts and sheep by the plaintiff to York in the way of his business 


Herren of a butcher. Now, let us turn'to the guarantee, and see if it is ap- 


v. 
MEaAvows. 


plicable to such adealing. [The learned judge read the guarantee. | 
The first remark which is to be made upon this document is, that 
it is not specific a¢ to the consideration; it might either have been 
the particular transaction then contemplated or a course of dealing 
in which 502. would or might become due from York for things 
bought by him of Heffield. It does not even refer to stock. Again, 
the only thing specific as to the consideration is the amount of 
money for which Meadows was to be answerable; but whether for 
particular goods or goods generally does not appear. In that 
respect the case very much resembles a class of cases upon the 
Statute of Frauds, where it has been held that oral testimony is 
admissible for the purpose of determining the subject-matter about 
which the parties were communicating at the time of the contract ; 
as in the case of Macdonald v. Longbottom (1), on s. 17, where, on a 
contract for the purchase of “ your wool,” evidence was received to 
shew that all the seller’s wool, whether of his own clip or purchased 
by him from other farmers, was.meant. ‘There is another remark 
to be made upon this document, in respect of the use of the 
word “may,” which, without referring to the learned and refined 
reasoning of my Brother Bramwell on the one side, and Pollock, 
C.B., on the other, in Broom v. Batchelor (2), and without ‘going 
jato any lengthened arguments of grammar, it is manifest may 
apply either to a present transaction not completed, or to a future 
transaction, whether definite in the minds of the parties, or defi- 
nite in description and indefinite as to the details. For these 
reasons, I am of opinion that the guarantee in question is a 
continuing guarantee, as well upon the authorities as upon the 
common-sense view of the matter. The rule, therefore, must be 
discharged, 


Montacve Smiru, J. I am of the same opinion. The con- 
sideration is defectively stated in this guarantee. It does not shew 
in what the supply is to consist. We may, therefore, look at the 
surrounding circumstances, in order to see for what it was given 


(1) 1 E, & E. 977,987; 28 L.J.(Q.B,) 298; 29 L. J. (Q.B.) 256, 
(2) 25 L. J. (x,) 299, 
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and to what transactions or dealings it was intended to apply,—not 
to alter the language, but to fill up the instrument where it is 
silent, and to apply it to the subject-matter to which the parties 
intended it to be applied. That being the principle upon which 
we ought to proceed in construing this guarantee, the conclusion I 
draw from the evidence is that it did not contemplate a single 
transaction, but continuing dealings; the object being to keep up 
young York in the business of a butcher which he had commenced. 
If it had contained anything so specific as to shew it was intended to 
apply to a single transaction, we could not have extended its opera- 
tion by reference to the surrounding circumstances, even though 
we might think that by so doing we should best carry out the 
intention of the parties. If the guarantee had been intended to 
apply to the beasts brought to the market on the 5th of July, one 
would have expected something to limit it to that dealing. But 
phe language is general, and is capable of meaning that the 
defendant was intended to be answerable for goods at any time 
supplied, to the extent of 50. Applying the surrounding circum- 
stances to the carrying out of the intention of the parties, I can 
come to no other conclusion. 


Rule discharged. 


Attorneys for plaintiff: Scott & Co. 
Attorneys for defendant: Wright, Bonner, & Wright, for W. F. 
Law, Stamford, 
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* 


WOOLLEY v. THE NORTH LONDON RAILWAY COMPANY. 


Practice—Inspection of Docwments—14 & 15 Vict. ¢. 99, s. 6—Privileged 
Communications, 


In an action against a railway company for a personal injury sustained by a 
passenger on their railway, the Court allowed inspection of the following docu- 
ments,— 

1, A report of one of the defendants’ inspectors to the general manager, as to 
the accident in respect of which the action was brought: 2. A report of the guard 
of the train to which the accident happened: 3. A report of the defendants’ loco- 
motive superintendent, to the general manager, as to the accident,—upon the 
ground that they were reports or communications made by agents of the company 
in the ordinary course of their duty, for the purpose of conveying to the company 
information upon the subject, and were not opinions obtained confidentially with 
a view to litigation ; and this without reference to whether they were made before 
or after the commencement of litigation. 

The Court also allowed inspection of—4. Copy of a letter written by the de- 
fendants’ general manager to the secretary of the Board of Trade (pursuant to 
3 & 4 Vict. c. 97, s. 3), as to the accident: 8. A guarantee (dated seven years 
before the plaintiff's injury occurred) of materials for locomotive engines, part of 
which at the time of the accident formed a portion of the engine of the train in 
which the plaintiff was injured,—upon the ground that they might be evidence 
for the plaintiff, and were not privileged: and 10. So much of the entries in the 
minute-books of the locomotive stores and traffic-committee, relating to the 
accident, as were not entries of communications between the defendants and their 
legal advisers, or the result thereof. 

The Court refused inspection of—5. Reports to the defendants’ locomotive 
superintendent, from scientific men consulted by or on behalf of the defendants, 
with reference to the cause of the accident: and 7. Report to the defendants’ 
attorneys from one of the scientific men consulted on behalf of the defendants 


with reference to the cause of the accident,—upon the ground that they were 
privileged. 


AcTION for injuries sustained by the plaintiff whilst travelling 
on the defendants’ railway on the 16th of November, 1868. 

The plaintiff took out a summons to inspect and take copies of 
the following documents, viz. 

1. Report of John Alcock, one of the defendants’ inspectors, to 
the defendants’ general manager, dated the 16th of November, 
1868, as to the accident in respect of which this action is brought. 

2. Report of William Buggey, the guard of the train to which 
the accident happened, dated the 16th of November, 1868. 

3. Report of William Adams, the defendants’ locomotive super- 
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intendent, to the defendants’ general manager, dated the 19th of 
November, 1868, as to the accident. 

4, Copy of a letter, dated the 20th of November, 1868, written 
by the defendants’ general manager to the secretary of the Board 
of Trade as to the accident. 

5. Four reports of William Adams dated the 8th, 1]th, 23rd, 
and 28th of December, 1868, from scientific men consulted on 
behalf of the defendants with reference to the cause of the 
accident. 

7. Report, dated December, 1868, to the defendants’ attorneys 
from one of the scientific men consulted on behalf of the defendants, 
with reference to the cause of the accident. 

8. Guarantee, dated the 20th of September, 1861, of materials 
for locomotive engines, part of which at the time of the accident 
formed a portion of the engine which was drawing the train at 
the time of the accident. 

-¥0. The board and locomotive stores and traffic committee 
minute-books of the directors of the North London Railway Com- 
pany, containing entries with reference to the accident. 

The defendants objected to the production}of the documents, on 
the ground that they were confidential communications, or were not 
evidence, and that they all related exclusively to the defendants’ 
case. 

On the 6th of February, 1869, Hayes, J., ordered that the plain- 
tiff should be at liberty to inspect and take a copy of or extracts 
from the documents numbered 4,8,and 10. He referred the ques- 
tion as to the other documents to the Court. 

This order was not obeyed by the defendants, and on the 22nd 
of February Hayes, J., made a'further order that the defendants 
should, within a fortnight, produce, to the plaintiff's attorney for 
inspection the documents and books mentioned in the order of the 
6th of February. 


April 29. Hawkins, Q.C., moved to rescind these orders. The 
document numbered 4, which is the return required by 3 & 4 Vict. 
c. 97,8. 3, to be made by railway companies in the case of accidents 
occurring on a railway which are attended with personal injury, 
is framed for public purposes, and the plaintiff is not entitled to 
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inspect it. Moreover, the original remains with the secretary of 
the Board of Trade. The copy in the hands of the defendants 
would at best be only secondary evidence. No. 8 is a guarantee 
of materials given in 1861, and can not be material to the case 
of the plaintiff, which arises out of an accident. occurring in 1868, 
The entries in the minute-books, numbered 10, are clearly privi- 
leged, as being a record of private communications between the 
company and their attorneys with reference to their defence to the 
action. Chartered Bank of India v. Rich (1), and Baker v. London 
and South Western Railway Company (2), were referred to. 


KeratinG, J. I think the rule may go, to vary the order of the 
22nd of February, so as to limit the inspection of the entries in the 
minute-books relating to the accident, before the action, to such as 
are not. entries of communications between the defendants and their 
professional advisers, or the result thereof. As to the rest, I think 
the order was rightly made, and that the plaintiff should have 
inspection of the documents Nos. 4 and 8. It is not always easy 
to say what may or may not be made evidence in a cause, nor is it 
necessary upon an application of this sort that the document 
inspected should be shewn to be capable of being given in evidence. 
If it be quite clear that a document cannot be given in evidence, 
that may, perhaps, be a ground for refusing inspection. But I 
cannot say that the documents may not be evidence. As to the 
entries in the minute-books, they clearly are not privileged, except 
to the extent I have intimated. 


MonracueE Smits, J. I also think the copy of the report made 
to the Board of Trade should be produced. It is not suggested by 
Mr. Hawkins that it comes within the description of a privileged 
communication ; and, though the company have a copy only, that 
might, under some circumstance, be admissible in evidence. I 
think the plaintiff is also entitled to have inspection of the gua- 
rantee. It is a document relating to the matters in the cause. If 
so, it may be material to the plaintiff’s case. The rule will there- 
fore be confined to varying the order as suggested by my Brother 
Keating. 


(1) 4B. & S. 73; 82 L. J. (Q.B.) 300. (2) Law Rep. 3 Q. B. 91. 
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W. G. Harrison also obtained a rule calling upon the defendants 


to shew cause why the plaintiff should not have inspection of the 


documents numbered 1, 2, 3, 5, and 7. 


May 31. F. M. White (Hawkins, Q.C., with him,) shewed cause 
against the plaintiff’s rule. The whole of the documents referred 
to in the plaintiff’s rule are protected, within the rule laid down 
by the Court of Queen’s Bench in Chartered Bank of India v. 
Rich. (1) In that case, Cockburn, C.J., expresses his approval of 
the doctrine of Pollock, C.B., in Hunt vy. Hewitt (2); and Black- 
burn, J., says (3): “I think the legislature did not mean that we 
should be bound by the same rules by which a judge of a court of 
equity is bound, but that we should be regulated by what is just 
as between the parties.’ ‘lhe reports are not statements of a 
person who was present at the time of the accident, but of an 
inquiry instituted for the purpose of informing the defendants of 
the naturé of the accident and its cause, so as to enable them to 
perform the duty cast upon them by 3 & 4 Vict. ¢. 97, s. 3. They 
would not be evidence. ‘They are not like the documents of which 
inspection was ordered in Daniel vy. Bond (4), which were all proxi- 
mately connected with the matter in issue, or in London Gas Light 
Company v. Chelsea Vestry. (5) ‘This is an application to the dis- 
cretion of the Court ; and all these reports were made when litiga- 
tion was anticipated. In Woolley v. Pole (6), the plaintiff sought 
to inspect communications which had passed between the defend- 
ants, an insurance company, and the agents by whom the policy 
declared on was effected, and between the company and other 
offices who subsequently shared the risk with them, and also the 
reports and list of salvage made out for the company by their own 
officers. But Erle, C.J., said: “I do not think the plaintiff is 
entitled to the communications with the other offices, except so 
far as relates to the existence or value of the property insured. 
Nor do I think the plaintiff is entitled to the production of the 
communications made to the office by their servants as the result 


(1) 4B. &S8. 73,79; 82L.5.(QB.) (4) 14.0. B. (NS.) 716. 


300. (5).6 ©. B. (N.S.) 411; 28 L..J. 
(2) 7 Ex, 236, 244; 211. J. (Ex.) (C.P.) 275. 
210. (6) 14 ©, B, (NS.) 538; 32 L. J. 


(3) 4B. & S. atp. 82. (C. P.) 263. 
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of their examination of the ruins, the office having already offered 
the plaintiff every facility to examine and make the most of them 
for himself. The plaintiff has no right to see that which will form 
the brief of the defendant.” The reports contain information 
collected for the purpose of resisting a claim against the company, 
or for the purpose of enabling the company to make their report 
to the Board of Trade, under the statute. It is the defendants’ 
case only. If these statements had been put in the brief in the 
form of a proof, the defendants could not have been called upon 
to shew it. 

[Bovitt, C.J. It is essential that there should be freedom of 
communication between the client and the legal adviser. But, if 
those matters which would be privileged if communicated to the 
attorney are communicated to a friend, they cease to be privileged. 
He referred to Flight v. Robinson. (1) | 

Flight v. Robinson (1) was cited in the Court of Exchequer 
in Hunt v. Hewitt (2), and in the Court of Queen’s Bench in 
Chartered Bank of India v. Rich (3), and not adopted by either of 
them. It is not just to make a defendant disclose his defence to 
an anticipated action. It is impossible to reconcile the cases either 
at law or in equity. As to the former, Dr. Lushington remarks, 
in The Macgregor Laird (4): “I have examined the cases at com- 
mon law on the subject, but the whole question appears to me to 
be in a state of darkness and confusion.” As to the documents 
numbered 5 and 7, they are clearly privileged. They are reports 
and opinions of scientific men obtained confidentially, with a view 
to impending litigation, They come within the principle of Baker 
v. London and!South Western Railway Company (5), which the 
Lord Chief Justice distinguished from Chartered Bank of India 
v. Rich. (8) 

W.G. Harrison, contra. The Court of Chancery would certainly 
order discovery of all these documents. And it is just that the 
plaintiff should have the information required. The cause of the 
accident is exclusively in the knowledge of the company’s servants ; 
the plaintiff can only prove his case by means of information 

(1) 8 Beav. 22, {4) Law Rep. 1 A. & E. 307. 


(2) 7 Ex, 2386; 21 L, J. Bx.) 210. (5) Law Rep. 3 Q. B. 91. 
(8) 4B.&5. 73 ; 82 L. J. (Q.B.) 300. 
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derived from them. No privilege can attach to the documents 
numbered 1, 2, and 3. They are communications of matters of 
fact made by servants of the company to their general manager in 
the ordinary course of their duty. Goodall y. Little (1) is a much 
stronger case than this. There, letters from one of the defendants, 
the manager of a firm abroad, to the co-defendant, the agent in 
London, for the purpose of being communicated to his solicitors, 
with a view to the litigation in the suit, were held not to be privi- 
leged. 

[Boviut, C.J. There certainly are very strong authorities to 
shew that this and a great deal more would be granted in Chancery : 
see Glyn v. Caulfeild (2); Kerr v. Gillespie (3); Flight v. 
Robinson. (4) | 

In Attorney-General vy. Rees (5), the answer of persons engaged 
in working a coal-mine, which stated that they could not, as to 
Aheir belief or otherwise, set forth the mode of working, were held 
insufficient,—the Court assuming that the defendants must have 
workmen under their control from whom such information might 
be derived, and which the defendants were bound to afford. 

[Montracue Smitu, J., referred to Reid v. Langlois (6), and 
Steele v. Stewart. (7)] 

In both those cases the information was substantially obtained 
by an agent employed by the solicitor for the purpose of collecting 
evidence. It is not enough, however, to say that the documents 
were procured for the purpose of the party’s defence to a suit, 
without connecting them with his legal adviser: Maden v. 
Veevers (8); Balguy v. Broadhurst. (9) ‘That they are procured 
after the dispute has arisen, and with reference to litigation, and 
even after action brought, is no answer: London Gas Light Com- 
pany v. Chelsea Vestry. (10) All that Chartered Bank of India v. 
Rich (11) decides is, that the judge at chambers having exercised 
his discretion, the Court would not interfere. It cannot be denied 


(1) 1 Sim. (NS.) 155; 20 L, J. Cy at Phil. 471. 

(Ch.) 182. (8) 7 Beay. 489. 
(2) 3 MN & G. 468. (9) 1 Sim. (N.S.) 111; 20 L. J. 
(8) 7 Beay. 572. (Ch.) 55. 
(4) 8 Beav. 22. (10) 6 C. B, (N.S.) 411; 28 L. J. 
(5) 12 Beav. 50. (C.P.) 275. 


(6) 1 M‘N. & G. 627. (11) 4B. &S. 73; 32 L. J.(Q.B.) 300. 
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that it is matter of discretion, even in equity ; but it is a discretion 
which is to be guided by some fixed principle: per Lord Cranworth, 
in Balguy v. Broadhurst. (1) 

The documents numbered 5 and 7 stand upon a somewhat diffe- 

rent footing. So far as they relate to matters of fact, the plaintiff 
is entitled to inspect them: if they contain mere opinions on 
scientific matters, he is not. 
- As to the entries in the minute-books numbered 10, the plaintiff 
does not seek for inspection of any part of them that fall within the 
privilege of communications between the defendants and their pro- 
fessional advisers; but “the result thereof” is too indefinite, and 
may include the result of entries not privileged. It may be that 
the result was an order to dismiss the driver or the guard. That 
would not be privileged. 

White, in support of the defendants’ rule, submitted that the 
plaintiff was not entitled to inspect the entries in the minute-books 
referred to in that rule. 


Boviui, C.J. It is extremely difficult to lay down in precise 
terms a rule which will meet every case that may be brought 
under our consideration ; but I will endeavour so to deal with the 
matter as to make this decision some guide for future applications 
of the like kind. 

In the first place, we are asked to order that the plaintiff may 
have inspection of documents numbered 1,2, and 3 in the affidavit. 
No. 1 is a report of one Alcock, one of the defendants’ inspectors, 
to the defendants’ general manager, as to the accident in respect of 
which the action is brought. No. 2 is a report of one Buggey, the 
guard of the train to which the accident happened. Both these 
are dated the 16th of November, 1868, the day of the accident. 
No. 8, which is dated the 19th of November, is a report of Mr. 
Adams, the defendants’ locomotive superintendent, to the general 
manager, as to the accident. The first two of these documents 
would necessarily be reports made by servants of the company, in 
the ordinary discharge of their duty, to the general manager, 
describing the nature of the accident, and its cause. As to No. 3, 
the report of Mr. Adams, made three days after the accident, there 


(1) 1 Sim. (NS.) 111; 20L, J.(Ch.) 58. 
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might have been some doubt. But, having inspected it, I think it 


falls within the same rule, as being a report made by an officer of ~ y 


the company in the course of his duty, and for the information of 
the company, without reference to any litigation begun or antici- 
pated. Iam of opinion that where a report is made by an officer 
of a company to the manager for the purpose of conveying informa- 
tion to him upon the subject to which it relates, it is not privileged, 
whether made before or after litigation has been commenced or 
threatened, and whether it contains matters of fact or of mere 
opinion : and that applies to all three of these reports. If opinions 
are obtained confidentially with a view to litigation, they are privi- 
leged on the ground laid down by the Court of Queen’s Bench in 
Chartered Bank of India v. Rich. (1) That principle was adverted 
to by Willes, J., in London Gas Light Company v. Chelsea Vestry (2), 
where, speaking of the experiments which the vestry by their officers 
gad made for ascertaining the quantity and quality of the gas sup- 
plied to ‘them by the plaintiffs, he says: “The results of these 
experiments or observations are not mere proofs collected by the 
defendants’ attorney for the purpose of establishing their defence 
to the action.” And a somewhat similar principle governed the 
decisions in Reid v. Langlois (3), and Steele v. Stewart. (4) I think, 
therefore, we may safely lay it down that, where information and 
opinions are obtained with a view to litigation, they are to be con- 
sidered as privileged. It is not necessary to go through all the 
cases which have been decided in the equity courts upon this sub- 
ject. It is clear there are many cases where it has been held that 
information, which may have been obtained in the ordimary course 
in apprehension of litigation, must be disclosed ; as in Coleman v. 
Truman (5), where Pollock, €.B., says (6): “The correspondence 
amongst the parties themselves, or between them and their agent, 
has been ordered to be produced; and, if there was no authority 
for it, I should be so disposed to act. In my opinion there is no 
reasonable ground for any distinction between such correspondence 
before the contract and the alleged breach of it. In equity, a 


(1) 4B. &8.73; 32L.J3.(Q.B.) 300. (4) 1 Phil. 471. 

(2) 6 C. B. (N.S) 411, 424; 28 (5) 3H.& N.871; 28L.J. (Ex.)5. 
L. J. (C.P.) 275 (6) 3H, & N. at p. 878, 

(3) 1M‘N, & G. 627. 
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defendant may obtain an inspection down to the time when his 
answer is filed, and there is no reason why the same rule should 
not apply here.” In Woolley v. Pole (1), the application for in- 
spection of the reports and list of salvage made out for the com- 
pany by their officers, was not refused on the ground that it was 
after action commenced, but because the plaintiff himself had equal 
opportunity of inspecting the salvage. Looking at the rule upon 
which the courts both of law and of equity have hitherto acted, I 
see no reason why the documents numbered 1, 2, and 3 should not 
be produced, on the ground that they are reports made by officers 
of the company in the ordinary course of their duty, to the general 
manager. It has been said that litigation generally, and almost 
inevitably, follows an accident of this sort. But these reports would 
be made whether any injury occurred to a passenger or not. The 
directors would in all cases desire to know what was the state of 
the line and of the engine at the time, and what had been the con- 
duct of their servants in charge of the train. 

Next, as to the documents numbered 5, viz. four reports of Mr. 
Adams, the defendants’ locomotive superintendent, dated the 8th, 
11th, 28rd, and 28th of December, from scientific men consulted 
on behalf of the defendants with reference to the cause of the 
accident. From the statement of counsel it is clear that these 
documents were obtained with a direct view to litigation. If we 
were to allow documents of that sort to be produced, it would 
obviously encourage parties to expect to have the contents of their 
opponents’ briefs disclosed. I do not think any case has gone that 
length. It seems to me that these documents come within the rule 
as to opinions obtained confidentially ,and ought not to be pro- 
duced. 

The document numbered 7, a report, dated December, 1868, to 
the defendants’ attorneys from one of the scientific men consulted 
on behalf of the defendants with reference to the cause of the 
accident, seems to me to fall within the same description, but is 
even more objectionable, inasmuch as it was a report made to the 
defendants’ attorneys. 

With regard to the rule which seeks to vary the two orders of 
my Brother Hayes, it appears that the plaintiff does not substan- 

(1) 14 0. B. (NiS.) 588; 32 L. J. (C.P.) 268, 
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tially object to their being limited as proposed, except as to “ the 
results” of the communications referred to. It is difficult to draw 
a distinction between the communications and their results. They 
eem to me to stand in the same position. Looking at the nature 
of the entries, I think the orders should be varied so as to limit 
them as proposed in Mr, White’s rule. 

The result will be that Mr. Harrison’s rule will be made absolute 
as to the documents numbered 1, 2, and 3, and discharged as to 
those numbered 5 and 7; and that Mr. White’s rule will be abso- 
lute as to that part which relates to the minute-books (No. 10): 
the costs of these rules to be costs in the cause. 


Bytes, J. I entirely concur in the general principles stated by 
my Lord. The result is that, where reports of this kind are made 
in the course and as part of the duty of the officer, whether an 
gction is pending or not, and whether it contains facts or opinions, 
they must be produced ; but, if they are made confidentially and 
for the purpose of litigation, and not in the ordinary course of the 
duty of the person making them, they are privileged. The Court 
or judge is to make such order as shall be just. 


MontacuE Smitu, J. [am ofthe same opinion. Cockburn, C.J., 
in Chartered Bank of India v. Rich (1), says: “Lf am far from 
saying that our jurisdiction as to discovery and inspection is not 
co-extensive with that of the Court of Chancery.” And I confess 
I think it is co-extensive with that of the Court of Chancery. 
The 14 & 15 Vict. c. 99, s. 6, enacted that, whenever any action or 
other legal proceeding should be pending in any of the superior 
Courts, the Court or a judge might, on application made for such 
purpose by either of the litigants, compel the opposite party to 
allow the party making the application to inspect all documents in 
the custody or under the control of such opposite party relating to 
such action or other legal proceeding, and, if necessary, to take 
examined copies of the same, “in all cases in which, previous to 
the passing of this Act, a discovery might have been obtained by 
filing a bill or by any other proceeding in a Court of equity at the 
instance of the party so making application as aforesaid to the said 


(1) 4B.&8. 73,81; 321.3, (Q.B.) 300, 
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Courts of equity exercise in the case of a bill filed. Then came 
s. 50 of the Common Law Procedure Act, 1854, which provides 
that, “upon the application of either party to any cause or other 
civil proceeding in any of the superior Courts, upon an affidavit by 
such party of his belief that any document, to the production of 
which he is entitled for the purpose of discovery or otherwise, is in 
the possession or power of the opposite party, it shall be lawful for 
the Court or judge to order that the party against whom such appli- 
cation is made shall answer on affidavit, stating what documents 
he or they has or have in his or their possession or power relating 
to the matters in dispute, or what he knows as to the custody they 
or any of them are in, and whether he or they objects or object 
(and, if so, on what grounds,) to the production of such as are in 
his or their possession or power; and, upon such affidavit being 
made, the Court or judge may make such further order thereon as 
shall be just.” The words are, to the production of which he is 
entitled; that must mean entitled in equity. The effect of that 
section was to enable the Courts of common law to order the pro- 
duction not only of documents which are in the possession or power 
of the party, but to enable them to make him disclose what docu- 
ments he has and what he knows as to the custody of such as are 
not in his own possession; and such order is to be made thereon 
as shall be just. It may have been intended that the Courts of 
common law.should exercise a greater discretion even than the 
Courts of equity had. but, that they have as full and as extensive 
a jurisdiction as that which is exercised in Chancery, I cannot for a 
moment doubt. 

Here, we are called upon to order inspection of documents which 
may be classed under two heads. Those numbered 1, 2, and 3, are 
reports made on the subject of the accident, to the general manager 
of the company, by certain officers and servants of the company in 
the ordinary course of their duty. I think we may fairly infer 
that these reports would be made whether there was any cause of 
action or not; for, it is manifestly most important that the direc- 
tors should be correctly informed of the cause of the accident,— 
whether it arose from defective machinery or misconduct or unskil- 
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fulness of their servants. I cannot conceive any principle upon 
which such documents could be privileged. The other documents 
numbered 5 and 7 seem to me to fall within the proper limitation 
of the right to production, as laid down by the Court of Queen’s 
Bench in Chartered Bank of India v. Rich (1), and somewhat 
more narrowly by Lord Cottenham, C©., in Reid v. Langlois. (2) I 
understand that limitation to be this, that, if the documents are 
procured for the purpose of assisting the party in an impending 
litigation and to obtain advice, they are not to be produced. That 
is quite in harmony with what is said by my Brother Willes in Lon- 
don Gas Light Company. Chelsea Vestry. (3) Reid v. Langlois (2) 
and Steele v. Stewart (4) shew that if the information is obtained 
not by but for the attorney of the party, it is privileged, to the 
extent that the Courts will not order its production. It may be 
observed that the Courts of common law are better able than the 
@ourt of Chancery to judge of the working of an action, and to say 
what may with justice be produced and what withheld. There is 
not much difference in the application of this rule in the cases I 
have referred to; and, though the judgment of the Court of Queen’s 
Bench extends the exception more widely than is done in the Court 
of Chancery, I cannot say that it is not wise and just to do so. I 
therefore think the documents numbered 5 and 7 come within the 
limitation and exception I have adverted to, and ought not to be 
produced. As to the other rule, I entirely agree with what has 
fallen from the Lord Chief Justice. 


Brett, J. The question before us is, what is the general rule 
which is to regulate our discretion as to granting inspection of a cer- 
tain class of documents, viz. reports and communications made by 
agents or servants, in the ordinary course of their duty, to their 
principals. It seems to me that the rule may be thus stated :— 
Any report or communication by an agent or servant to his master 
or principal, which is made for the purpose of assisting him to 
establish his claim or defence in an existing litigation, is privi- 
leged, and will not be ordered to be produced: but, if the report 

(1) 4B. &§.73; 32L.5.(Q.B.) 300. (8) 6 ©..B, (N.S,) 411; 28 L. J. 


(2) 1 MN. & G. 627. (O.P.) 275. 
(4) 1 Phil. 471. 
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or communication is made in the ordinary course of the duty of 
the agent or servant, whether before or after the commencement 
of the litigation, it is not privileged, and must be produced. The 
time at which the communication is made is not the material 
matter, nor whether it is confidential, nor whether it contains facts 
or opinions. The question is whether it is made in the ordinary 
course of the duty of the servant or agent, or for the instruction of 
the master or principal as to whether he should maintain or resist 
litigation. The documents numbered 1, 2, and 3 in this case are 
reports made by officers or servants of the company to the manager 
in the ordinary course of their duty: therefore, whether litigation 
had begun or was contemplated or not, they must be produced. 
But, as to those numbered 5 and 7, assuming that they were reports 
of facts and opinions, but were made only because the company 
contemplated litigation, and for the purpose of enabling them to 
resist it, they ought not to be produced. As-to the other rule, I 


agree with the rest of the Court. 
Rules accordingly. 


Attorney for plaintiff: John Webb. 
Attorneys for defendants: Paine & Layton. 


TAYLOR v. CASS. 
County-Court—Power of Judge to certify for Costs under 80 & 81 Vict.c. 142, 8.5, 
where Cause sent to him for Trial under 19 & 20 Vict. c. 108. 


The 30 & 31 Vict. c. 142, s. 5, enables the judge, in actions commenced in a 
superior Court, where the plaintiff recovers not more than 20/. in contract, or 107. 
in tort, to certify on the record that there was sufficient reason for bringing the 
action in such superior Court, so as to entitle the plaintiff to costs :— 

Held, that a county-court judge, to whom a cause is sent for trial under 19 & 2 
Vict. c, 108, s. 26, has power to certify, and that the “issue ” sent with the judge’s 
order is a sufficient “record” for that purpose. 


Action on a builder’s bill. Plea, payment into court of 172., 
and never indebted. Issue thereon. 

On the 15th of March, 1869, issue having been then joined, the 
cause was sent down for trial in the county-court of Hull, by a 
judge’s order under s. 20 of the County-Court Act, 19 & 20 Vict. 
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ce. 108.(1) The cause was tried on the 20th of May, when judgment 
was given for the plaintiff for 37. in addition to the money paid into 
court; and the judge certified that in his opinion there was sufficient 
reason for bringing the action in the Court of Common Pleas. 

The master refused to tax the plaintiff’s costs upon this certifi- 
cate. The plaintiff obtained an order from Martin, B., under 30 
& 31 Vict. c. 142, 8. 5 (2), for the payment of his costs. 


C. Hutton moved to rescind that order. Conceding that the 
undersheriff has power to certify for costs upon the execution of a 
writ of inquiry,—Craven vy. Snuth (3),—he argued that there was 
no “record” in this case upon which a certificate could be given. 


Bovitu, C.J. I am of opinion that the order of my Brother 
Martin was right. Under 30 & 31 Vict. c. 142, 8. 5, the judge 
may certify on the record that there was sufficient reason for 
bringing such action in the superior Court; and Mr. Hutton admits 
that “the judge” means the judge who tries the cause. That was 
in this case the judge of the county-court. By 19 & 20 Vict. 
c. 108, s. 26, a judge of a superior Court is authorized, on the appli- 
cation of either party, to order certain causes to be tried in a 


(ty 19 & 20) Vict. c. 108, s.. 26, 
“ Where in any action of contract 
brought in a superior court, the claim 
indorsed on the writ does not exceed 
50/., or where such claim, though it 
originally exceeded 50/., is reduced by 
payment into court, payment, an ad- 
mitted set-off, or otherwise, to a sum 
not exceeding 50/., a judge of a stiperior 
court, .... afterissue joined,may.... 
order that the cause be tried in any 
county-court which he shall name ; and 
thereupon the plaintiff shall lodge with 
the registrar of such court such order 
and the issue; and the judge of such 
court shall appoint a day for the bearing 
of the cause, notice of which shall be 
sent by post or otherwise by the regis- 
trar to both parties or their attorneys ; 
and after such hearing the registrar 
shall certify the result to the master’s 


office of such superior court, and judg- 
ment in accordance with such certiti- 
cate may be signed in such superior 
court.” 

(2) 80 & 81 Vict. ¢. 142,5.5, “If in 
any action commenced after the passing 
of thig act in any of her Majesty’s su- 
perior courts of record, the plaintiff shall 
recover a sum not exceeding 20/. if the 
action is founded on contract, or 10. if 
founded on tort, whether by verdict, 
judgment by default, or on demurrer, 
or otherwise, he shall not be entitled to 
any costs of suit unless the judge cer- 
tify on the record that there was suffi- 
cient reason for bringing such action in 
such superior court, or unless the court 
or a judge at chambers shall by rule or 
order allow such costs.” 

(8) Law Rep, 4 Hx, 146. 
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1869 county-court. None but the judge to whom the cause is so sent 
“rayton for trial can certify under 30 & 31 Vict..c. 142, s. 5. But Mr. 
o2;, Hutton contends that the judge is to certify on the record, and 

as there is no record here there can be no certificate. Of course 
there is no nisi prius record. There is, however, some record pro- 
vided by 19 & 20 Vict. c. 108, s. 26; there is the issue, which 
is to be lodged with the registrar together with the order; and 
that is as much a record as the writ of inquiry, or even more so. 
And the Court of Exchequer, in Craven v. Smith (1), has held that 
the undersheriff has power to certify for costs upon the writ of 
inquiry. The county-court judge has equal power; and there will 
therefore be no rule. 


Monraacur Smiru, J. I also think the judge who tries the 
cause is the judge, within the meaning of 30 & 31 Vict. c. 142, s. 5, 
who is to certify, and that his certificate on the back of the issue 
(which in substance is a record) is sufficient to entitle the plaintiff 
to his costs, and operates in all respects as a certificate of a judge of 
a superior Court. Mr. Hutton suggests that there is no record here 
upon which the judge could certify. I think there can be no 
doubt that the issue which is sent down with the judge’s order 
under 19 & 20 Vict. c. 108, s. 26, is a record. By the rules of 
Hilary Term, 1858, and the schedule of forms thereto, it is pro- 
vided that the nisi prius record shall consist of a copy of the issue 
as delivered in the action. (2) That is precisely what is sent to 
the county-court judge under 19 & 20 Vict. c.108, s. 26. It seems 
to me, therefore, that we,do no violence to the act of 1867 in 
holding that the county-court judge is one of the judges referred 
to in s. 5, and that the issue lodged with the registrar is a record, 
and consequently that the certificate given in this case entitled the 
plaintiff to his costs, 


Rule refused. 
Attorneys for defendant: Hancock, Sharp, Hales, & Morris. 


(1) Law Rep. 4 Ex. 146. (2) See 13 C, B. 438. 
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[IN THE EXCHEQUER CHAMBER.] 


THE SOUTH OF IRELAND COLLIERY COMPANY v. WADDLE. 


Companies Act, 1862 (25 & 26 Vict. c. 89)—Trading Corporation— Contract not 
under Seal. 


A company incorporated under the Companies Act, 1862, for the working of 
collieries, contracted, but not under seal, with an engineer for the erection of a 
pumping-engine and machinery for use in the colliery, and paid him part of the 
price. In an action by the company against the engineer for a breach of contract 
in refusing to deliver the engine and machinery :— 

Held,—affirming the judgment of the Court of Common Pleas,—that the acticn 
was maintainable, though the contract was not under seal. 


APPEAL from the decision of the Court of Common Pleas, dis- 
charging a rule to enter a verdict for the defendant or a nonsuit, 
on the ground that the contract declared on did not require a 


seal, (1) < 


Maurice Powell (W. H. Clay with him), for the defendant, con- 
tended that the plaintiffs, being a corporation, could only contract 
under their common seal, unless in regard to matters of trivial 
amount and of every day occurrence. He cited Hast London 
Waterworks vy. Bailey (2); Copper Miners Company v. Fou (8); 
Lamprell vy. Billericay Union (4); Diggle v. London and Blackwall 
Railway Company (5); Homersham v. Wolverhampton Waterworks 
Company (6); London Docks Company v. Sinnott (7); Finlay v. 
Bristol and Exeter Railway Company (8); Smart v. West Ham 
Union. (9) And he sought to distinguish the following cases, on 
the ground that they fell within the exception as to matters of 
daily necessity: Beverley v. Lincoln Gas-Light Company (10) ; 
Clarke vy. Cuckfield Union (11); Church v. Imperial Gas-Light 
Company (12); Australian Royal Mail Steam Navigation Company 
y. Marzetti (18); Nicholson v. Bradfield Union. (14) 


(1) Law Rep. 3 C. P. 463. 
(2) 4 Bing, 288. 


(3) 16. Q.B, 229; 201. J. (Q.B.) 174. 


(4) 3 Ex. 283; 18 L. J. (Ex.) 282. 
(5) 5 Ex. 442; 19 L. J. (Ex.) 308, 
(6) 6 Ex. 137; 20 1. J. (Ex.) 193. 


(7) 8E.&B.347; 27L J.( Q.B.) 129. 


(8) 7 Ex, 409; 21 L. J. (Ex.) 117. 
(9) 10 Ex. 867; 24 L. J. (Ex.) 201. 
(10) 6 Ad. & E. 829. 
(11) 1BailC.C.85;21L. J.(Q.B.)349, 
(12) 6 Ad. & EH, 846. 
(18) 11 Ex. 228; 24 L. J. (Ex.) 273. 
(14) Law Rep. 1 Q. B. 620. 


617 


1869 


June 17. 


618 


1869 


SoutTH 
or IRELAND 


CotLieRy Co. 


v 
WADDLE. 


COURT OF COMMON PLEAS. ae. 


Huddleston, Q.C. (Phalbrich with him), for the plaintiffs, was not 
called upon. 


Cocxsurn, C.J. We are asked to overrule a long series of 
decisions in all the Courts, which, in accordance with sound sense, 
have held that the old rule as to corporations contracting only 
under seal does not apply to corporations or companies constituted 
for the purpose of trading, and we are invited to re-introduce 
a relic of barbarous antiquity. We are all of opinion that the 
judgment of the Court of Common Pleas ought to beaffirmed. It 
is unnecessary to say more than that we entirely concur in the 
reasoning and authority of the cases referred to in the judgment 
of Bovill, C.J., which seems to us to exhaust the subject. In 
early times, no doubt, corporations could only, subject to the well 
known exceptions, bind themselves by contracts under seal. And 
for some time that rule was applied to corporations which were 
formed for the purpose of carrying on trade. But the contrary 
has since been laid down by a long series of cases, and may now 
be considered settled law. The machinery contracted for in this 
case was clearly necessary for the purpose for which the company 
was formed, viz. the working of coal-mines. 


Kewiy, C.B., Caannect, B, Lusyu, and Haves, JJ., and 
CiEassy, B., concurred. 
Judgment affirmed. (1) 


Attorney for plaintiffs: W. B. Jones. 
Attorneys for defendant: Tucker & New. 


(1) See The Companies Act, 1867 (30 & 81 Vict. c. 181), s, 87. 
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[IN THE EXCHEQUER CHAMBER.] 


FORDHAM v. THE LONDON, BRIGHTON, AND SOUTH COAST 
RAILWAY COMPANY. 
Railway Company—Negligence of Servants—Injury to Passenger. 


The plaintiff, a passenger by the defendants’ railway, in getting into a railway 
carriage at a station, placed his left hand on the back of the open door to aid him 
in mounting the step. There was conflicting evidence as to whether there was a 
proper handle affixed to the carriage, to the right hand of the door. The night 
was dark, and the plaintiff did not see any handle. He had a parcel in his right 
hand. Before he had completely entered the carriage, the guard, without any 
previous warning, closed the door, and crushed his hand between the back of the 
door and the door-post. In an action for the injury thus sustained :— 

Held,—affirming the judgment of the majority of the Court of Common Pleas,— 
that there was evidence of ntgligence on the part of the company’s servant, and 
no evidence of such contributory negligence on the part of the plaintiffas to entitle 
tHe defendants to a nonsuit, 


AppgAt from the decision of the Court of Common Pleas, dis- 
charging a rule to enter a nonsuit. (1) 

The plaintiff was, on the evening of the Ist of September, 1867, 
a third-class passenger on the defendants’ railway, from Sydenham 
to Norwood Junction, by the 9.15 p.m. train from London to West 
Croydon, The train was standing at the station when the plaintiff 
came up, with the doors of the carriages open, and as the plaintiff 
entered a carriage he placed his left hand on the back of the open 
door. He had a parcel in his right hand. The guard, without any 
warning, and before the plaintiff had got completely in, shut the 
door upon the back of the plaintiff, and in shutting the door pushed 
the plaintiff forward, and by the same act jammed the plaintifi’s 
fingers between the door and the door-post upon which his left hand 
was placed. The door opened towards the engine. The night was 
dark. 

There was conflicting evidence as to whether there was a handle 
at the side of the door to enable passengers to get into the carriage. 
The plaintiff did not see any such handle. 

At the close of the plaintiff's case it was submitted for the de- 
fendants that there was no case to go the jury,—first, on the ground 


(1) Law Rep. 3 C. P. 368. 
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that there was no sufficient evidence of negligence on the part of 
the defendants,—and, secondly, that the plaintiff himself had been 
guilty of contributory negligence. The learned judge refused to 
stop the case, but gave the defendants leave to move. 

The following questions were left to the jury,—l. Was there 
negligence on the part of the defendants ?—2. Did the plaintiff 
contribute to the accident. by his own negligence ? 

The jury found that there was negligence on the part of the de- 
fendants’ servants, and that the plaintiff had not contributed to the 
accident by any negligence on his part; and they gave a verdict 
for the plaintiff, damages 251. 

A rule was afterwards obtained to enter a nonsuit, on the ground 
that there was no evidence of negligence on the part of the de- 
fendants, and that there was evidence of contributory negligence 
on the part of the plaintiff. In Easter Term, 1868, that rule was 
discharged. (1) Against that decision the defendants appealed. 


Huddleston, Q.C. (S. Laing with him), for the defendants. There 
was no evidence to warrant the jury in finding negligence on the 
part of the company’s servants. The guard, the train being about 
to start, shut the carriage in the ordinary manner, not knowing that 
the plaintiffs hand was in the way. The true guide as to what 
should be left to the jury in such cases is that laid down by Wil- 
liams, J., in Toomey v. London, Brighton, and South Coast Railway 
Company (2), and by Erle, C.J., in Cotton v. Wood (3), viz. that, 
where there is an even balance of evidence as to negligence or the ab- 
sence of negligence, the case ought not to be submitted to the jury. 

[Buacksurn, J. The jury might have reasonably thought that 
the carriage-door was closed too hastily, and without due care. | 

Assuming there was evidence of negligence on the part of the 
guard, there was also evidence of contributory negligence on the 
part of the plaintiff. He carelessly placed his hand between the 
back of the door and the side of the carriage. If the hand had 
not been so improperly placed, it would have sustained no injury. 
The true principle is that laid down in Tuff vy. Warman (4), viz. 


(1) Law Rep. 3 C. P. 368. (C.P.) at p. 334, 
(2) 3.0. B. (N.S) 146; 27 L. J. = (4) BC. B.S.) at p. 585; 27L, J. 
(C. P.) 39, (C.P.) 322, 


(3) 80.B.(N.S.) at p.571; 29L, J. 
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that mere negligence on his part will not disentitle the plaintiff to 
recover, unless it be such that, but for that negligence, the misfor- 
tune could not have happened, or if the defendant might by the 
exercise of care on his part have avoided the consequences of the 
neglect or carelessness of the plaintiff. Here, if the plaintiff had 
exercised ordinary care, the accident could not have happened ; and 
no exercise of care on the part of the defendants’ servant could 
have avoided it. In Richardson vy. Metropolitan Railway Com- 
pany (1), the Court of Common Pleas upheld a verdict for the 
defendants in a case where the circumstances were almost identical 
with the present. 

[Buacksury, J., referred to Davies y. Mann. (2)] 

Joyce, for the plaintiff, was not called upon. 


Key, C.B. We think the judgment of the Court of Common 
Pleas in this case should be affirmed. 

“The first question is whether there was negligence on the part 
of the defendants. ‘The facts are short and simple. The plaintiff 
was getting into a railway carriage, when the guard came and with- 
out any warning closed the door so as to throw him forward, and 
jammed his finger between the back of the door and the frame of 
the carriage. To say that that was no evidence of negligence on 
the part of the company’s servant would be to exclude evidence 
which would in many cases be conclusive. Suppose the time had 
arrived for closing the door, the guard should have done as was 
done in Richardson vy. Metropolitan Railway Company (1), viz. give 
warning before closing it. Here, no warning was given, but the 
door was slammed to without looking to see if there was anything 
in the way. Upon this point the Court below were unanimous ; 
and we think they were right. 

Upon the second point, whether the plaintiff contributed to the 
accident by his own negligence, we do not say that there was not 
a strong case of contributory negligence. The plaintiff, no doubt, 
was guilty of much want of caution. Having a parcel in his right 
hand, he attempts to get into the carriage by placing his left hand 
on the back part of the door. But we must look at the whole of 
the evidence together. It was proved to be dark, so that the plain- 


(1) Law Rep. 8 C. P. 374, n. (2) 10 M. & W. 546. 
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tiff could not see well about him. Whether there was a handle or 
not, was left in doubt. The plaintiff couldnot be expected to feel 
to the right and to the left for a handle. He placed his hand 
where he best could to assist himself in. We are far from saying 
there was not a case for the jury; but we are called upon to say, 
not whether there was evidence for the jury of contributory negli- 
gence on the part of the plaintiff, but whether there was such 
evidence as to call upon the learned judge to stop the case. We 
think there was not. My Brother Byles, when he left the case to 
the jury upon the facts, evidently thought there was evidence for 
them. Under all the circumstances, we see no reason for dis- 
turbing the verdict. The judgment of the Court below will there- 
fore be affirmed. 


CHANNELL, B., BLackBuRN, Lusu and Hayss, JJ., and CLEASBY, 
B., concurred. 


Judgment affirmed. 


Attorney for plaintiff: H. Parry. 
Attorneys for defendants: Baater, Rose, & Norton. 


LAURIE, P. 0., v. SCHOLEFIELD. 


Guarantee, Construction of—Surrounding Circumstances—Practice —Payment 


after Action brought not pleaded—Rule 14 of H. T. 1853—Amendment. 


R. & Co. being about to open an account with the Union Bank, the defendant 
and one Black signed the following guarantee :— 

“In consideration of the Union Bank agreeing to advance and advancing to 
R. & Co, any sum or sums of money they may require during the next eighteen 
months, not exceeding in the whole 10002, we hereby jointly and severally 
guarantee the payment of any such sum as may be owing to the bank at the 
expiration of the said period of eighteen months.” 

10002, was placed by the bank to the credit of R. & Co.’s drawing account, and 
R. & Co, were debited with 10002. in a loan account. 

R. & Co. from time to time drew cheques against, and paid money to the credit 
of, their drawing account, Over 1000J. was thus paid in by R. & Co., and they 
were not debtors on the drawing account when it was finally closed. The loan 
account remained unaltered, 


The bank sued the defendant for 10002, on the guarantee, and after the com- 
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mencement of the action Black paid the bank 500/. in discharge of his ee 
The defendant did not plead this payment :— 

Held, that the guarantee was a continuing one, and that the defendant’s liability 
was not discharged by the payments made by R. & Co, 

Held, also, that by r. 14 of Hilary Term, 1858, the defendant could not, in the 
absence of a proper plea of payment, give the payment by Black in evidence in 
mitigation of damages; and that the bank was therefore entitled to recover the 
full amount claimed ; but that the Court having power to amend the pleadings 
would reduce the verdict by 500/. on payment by the defendant of the costs of 
the rule. 


DECLARATION in the usual form on the guarantee hereinafter 
set out. Breach: Non-payment by the defendant of the 
10007. ; 

Pleas: 1. Non assumpsit. 2, That no money was owing from 
Russell & Co. to the bank. 38. Payment before action by one 
Black. 4. Payment before action by Russell & Co. 5. That the 
guarantee was made and accepted solely as a surety for Russell & 
Coz and that, in violation of the condition in the guarantee, and 
without the defendant’ s consent, the bank made advances to Russell 
& Co. during the said period of eighteen months greatly exceeding 
in the whole 1000/., and thereby the defendant was discharged and 
released from liability on the guarantee. 

Issues thereon, and demurrer to the fifth plea. Joinder. 

The cause was tried before Mellor, J., at the Kingston spring 
assizes, 1869. It appeared that on the 8th of February, 1867, the 
Union Bank of London advanced to Russell & Co., who banked 
with them, 10002. upon the faith of the following guarantee, which 
was dated the 4th of February, and signed by Col. Black and the 
defendant :— 

“In consideration of the Union Bank of London agreeing to 
advance and advancing to the firm of Russell & Co. any sum or 
sums of money they may require during the next eighteen months, 
not exceeding in the whole the sum of 1000/., we hereby jointly 
and severally guarantee the payment of any such sum as may be 
owing to the said bank at the expiration of the said period of 
eighteen months, and undertake to pay the same on demand, in 
the event of Russell & Co. making Sea in the payment of the 
same.’ 

Russell & Co. were credited in their drawing account with 10001, 
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1869 and debited 1000/7. in a loan account, in accordance with the usual: 
Laure course of business in the bank in such cases. 
aapanees On the 8th of February, 1867, when the 10000. was placed to 
’ the credit of Russell & Co.’s drawing account, their account was 
already overdrawn to the extent of 2171. 15s. 3d. From this time 
until the account was practically closed, on the 31st of December, 
1867, various payments were made by Russell & Co. to the bank, 
and cheques drawn by them against their account were duly paid. 
Up to the 31st of December, 1867, the aggregate amount drawn 
by Russell & Co. was 26331. 6s., whilst the aggregate of the sums ap- 
pearing to their credit (including the 10004. loan) was 2608/. 16s. 11d., 
leaving (with interest) a balance against them of 24/. 9s. 1d. The 
balance and the interest down to the 30th of June, 1868, were 
covered by a payment made by Russell & Co. on the 21st of 
August, 1868. 

The loan account debiting Russell & Co. with 10002. remained 
unaltered. 

On the 4th of August, 1868, Black and the defendant, in igno- 
rance of the state of accounts between Russell & Co. and the bank, 
signed the following further guarantee :— 

“In consideration of the Union Bank of London allowing an 
extension of three months from the 4th of August, 1868, for the 
payment by Russell & Co. of the advance of 10007. made to them 
under our guarantee dated the 4th of February, 1867, we hereby 
confirm our said guarantee, and hold ourselves liable to pay the 
said sum of 10002. and interest, in the event of the said Russell 
& Co. not paying the same on or before the 4th of November 
next.” 

After the commencement of this action, and before the trial, 
Black paid 500/. in discharge of the claim of the bank on him. 

On the part of the defendant it was argued that the guarantee 
was not a continuing guarantee, and that, therefore, the defendant’s 
liability had already been discharged by the payments made by 
Russell & Co.; and also that he was entitled to rely, in mitigation 
of damages, upon the payment of 500/. made by Black after the 
commencement of the action. 

A verdict was taken for the plaintiff for 1037/7. 14s., with leave 
for the defendant to move for a nonsuit or a verdict, or to reduce 
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the damages by 500/.; the Court to make any amendment in the 
pleadings, and the defendant not to appeal from the decision of the 
Court, without leave. 


Sur G. Honyman, Q.C., in Easter Term last, obtained a rule nisi 
accordingly. 

Garth, Q.C., and R. Clark, shewed cause. The circumstances 
under which the guarantee was given shew that the parties intended 
that this guarantee should be a continuing security for any sums 
of money which the bank might advance to Russell & Co. during 
the period specified, and the defendant’s liability therefore was not 
discharged by the payments made by Russell & Co. during that 
time: Walliams vy. Rawlinson (1); Henniker v. Wigg. (2) If there 
were any doubt about this, it would be removed by the memo- 
randum of the 4th of August, 1868. As to the allegations in the 
Gfth ,plea, the rule is thus laid down in Addison on Contracts, 
6th’ ed. 563 :—“<If a bond or guarantee is given by a surety to 
secure the re-payment of advances of money to the principal, pro- 
vided such sums do not exceed in the whole at any one time a 
certain limited amount, the proviso protects the surety from being 
answerable beyond the amount named, but does not render the 
obligation void if the advances go beyond it,”—-Seller v. Jones (3) ; 
Gee v. Pack (4); Backhouse v. Hall (5) ;—“ unless that clearly 
appears to be the intention of the parties:” Parker v. Wise (6) ; 
Gordon v. Rae. (7) The North British Insurance Company v. 
Lloyd (8) shews that it is not necessary in banking transactions to 
make any disclosure to the surety of the state of the principal’s 
account. As to the amount of the damages, the plaintiff is en- 
titled to retain his verdict for the full amount, there being no plea 
of payment after action brought. Rule 14 of Hilary Term, 1853 (9), 
expressly provides that ‘ payment shall not in any case be allowed 
to be given in evidence in reduction of damages or debt, but shall 
be pleaded in bar.” Beaumont v. Greathead (10) is an authority 


(1) 3 Bing. 71. (6) 6 M. & S. 239, 246. 
(2) 4 Q.B. 792. (7) 8 E. & B, 1065, 1087. 
(3) 16 M. & W. 112. (8) 10 Ex. 523. 

(4) 33 L. J.(Q.B.) 49. (9)'13 C.B. (N.S) 91. 
(5) 6B. & S. 507; 84. J. (Q.B) (10) 2 ©. B, 494, 
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that that ‘applies to payment by a co-contractor. The defendant 
ought to have pleaded the payment by Black after action brought. 

Sir G. Honyman, Q.C., and Philbrick, in support of the rule. 
The bank has lost the benefit of the guarantee by advancing more 
than the sum stipulated. The consideration for the defendant’s 
promise was that they should advance any sum or sums of money 
Russell & Co. might require during the next eighteen months, 
“not exceeding in the whole 16002. ;” and they have advanced them 
sums far exceeding that amount. Unless those restrictive words 
had been intended as a limitation of what the bank were to do, 
they would have been found in that part of the document which 
contains the defendant’s promise. The guarantee was exhausted 
when once the principal debtors had paid in enough to cover the 
advance made. It may be that they would have declined to enter 
into the obligation if they had understood that the advances were 
to be unlimited. And, when they signed the further guarantee of 
the 4th of August, 1868, they had no notice that the limit had 
then been exceeded. 

Then, as to the rule of Hilary Term, 1853, it was not intended 
to alter the old rule of pleading in this respect, but merely to 
prevent a plaintiff being surprised by evidence of payment at 
the trial of an action of indebitatus assumpsit. The action being 
brought in respect of a collateral liability, a plea of payment would 
in effect have been a plea to damages only. Payment had al- 
ready been provided for by rule 8. And, although rule 14 speaks 
of damages, it means damages resulting from detention of a debt, 
not damages generally. The damages which the plaintiff has sus- 
tained by the defendant’s breach of contract is 5002. only, the 
remainder having been paid by the co-surety. Adams y. Palk (1) 
was also referred to. 


Bytus, J. We are asked to construe a guarantee in these 
terms:—[The learned Judge here read the guarantee.] In con- 
struing the guarantee, we cannot look to what was said at the time 
of giving it;-such evidence is not admissible ; but we ‘may look at 
the position of the parties. Russell & Co. were about to open a 
banking-account which was to last at least eighteen months. The 


(1) 3Q.3B.2, 
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bank would, therefore, require security for the varying balance 


during that period. There is undoubtedly this difficulty in coming — Lavurm 
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the sum of 10002” The more natural construction is to read “ not 
exceeding &c.” with the former part of the document. But, so 
reading it, it nullifies the latter part, and leaves the defendant 
liable to an indefinite amount. Reading it with the latter part, it 
carries into effect the obvious purpose and intention of the parties: 
and I entertain no doubt that that is the true construction of the 
guarantee. 

Then, as to the 5002. paid by Colonel Black. I think under 
the 14th rule of Hilary Term, 1853, that payment should have 
been pleaded. ‘The rule is express,—“ Payment shall not in any 
case be allowed to be given in evidence in reduction of damages or 
debt, but shall be pleaded in bar.” It is unnecessary to define the 
precise limitation of that rule. It is enough to say that all the 
rules which precede it relate to actions ex contractt, and all those 
subsequent to it to actions ex delicto, or actions in the nature of 
actions ex delicto. If so, the payment ought to have been pleaded ; 
and, as it was not pleaded, the plaintiff is in strict form entitled to 
retain his verdict for the whole amount. ‘That, however, would be 
contrary to justice: and as we have power to make amendments, 
we can set this right on payment of costs by the defendant. Jus- 
tice will be done by reducing the verdict by 5007. 


Montague Smitu, J. Iam of the same opinion. The guaran- 
tee was manifestly intended to secure advances to be made from 
time to time during a period of eighteen months; and the sureties 
intended to make themselves lable for those advances to the ex- 
tent of 10002 The words “not exceeding in the whole 1000/.” do 
not amount to a condition. They were intended to express the 
limit of the defendant’s liability, and not to prohibit the bank 
from making any further advances to Russell & Co. If it had 
been intended that no advances beyond the 10002. should be made 
during the currency of the suretyship, I should have expected 
more precise words. That is the view which the Court took of a 
similar document in Parker v. Wise. (1) 

(1) 6 M. & §. 239. 
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The other point resolves itself into a mere question of costs. It 
seems that a sum of 5001. was paid by the other surety after the 
commencement of the action and before trial: and the question is 
whether evidence of that payment was admissible to reduce the 
damages, or whether it should have been pleaded under rule 14 of 
Hilary Term, 1853. ‘The rule is express, that payment shall not 
be allowed unless pleaded. I think that applies to all cases where 
something paid is paid in discharge of part of the claim. The 
declaration alleges in the usual form that Russell & Co. were 
indebted to the bank to the extent of 10007. for advances made to 
them during the eighteen months, and did not pay the same. I 
think the payment made by Colonel Black was properly a pay- 
ment in part discharge of that debt within the meaning of payment 
in the rule. The defendant’s liability having been reduced by a 
payment, it ought to have been pleaded. I agree that the damages 
ought to be reduced by the amount of that payment. Still, the 
plaintiff had a right to insist upon a verdict for 10000. at the trial. 
The rule will therefore be discharged, the plaintiff consenting to 
reduce the verdict by 500/., and the defendant paying the costs of 
the rule. 


Brett, J. Parker vy. Wise (1) and the other cases cited fully 
support the rule of construction laid down in Addison on Contracts, 
6th ed. 563. Applying that rule here, the plaintiff is entitled to 
succeed. I entirely agree with the rest of the Court on both 


points. 
Rule discharged accordingly. 


Attorneys for plaintiff: Davies, Son, & Campbell. 

Attorney for defendant: Worthington Evans, for J. J. Ritson, 
Inver pool. ; 
(1) 6 M.& S. 289. 
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CRACKNELL v. THE MAYOR AND CORPORATION OF THETFORD. 1869 


Navigable River—Liability for Injury to Riparian Owner—Acts of Omission— May 28. 
50 Geo. 3, ¢. elxvi. 


The defendants were empowered by a private Act of Parliament to render 
navigable the river B., and to take tolls for the purpose of repaying the necessary 
expense. In the exercise of their power under the Act they erected staunches in 
the river, and the result of these, combined with the natural growth of the weeds 
in the river and the accumulation of silt against the staunches, was that the river 
overflowed its banks, and damaged the plaintiff’s land :— 

Held, that there was no obligation on the defendants to cut the weeds or dredge 
the silt unless it was necessary to do so for the benefit of the navigation, and that 
the plaintiffs remedy, if any, was not by action against them for not doing so, 
but by applying for compensation under the Act. 


Drcraration. That before and at the time of committing the 
egrievance thereinafter mentioned, the plaintiff was lawfully pos- 
séssed of certain land in the county of Norfolk, adjoining a river 
called the river Brandon, otherwise the Lesser Ouse, and the de- 
fendants were the undertakers for making, improving, and com- 
pleting the navigation of the river between the place called 
Whitehouse and Thetford, under and according to the statutes in 
such case made, and had accepted the rights and privileges conferred, 
and had taken upon themselves the duties imposed, by the statutes, 
and were in the receipt, possession, and enjoyment of the toll 
granted by the statutes, and used the river, and permitted the same 
to be used as authorized by the statutes, and all conditions were 
fulfilled, &c., necessary to entitle the plaintiff to sue the defendants 
for the breaches of duty thereinafter mentioned, yet the defendants 
neglected to cleanse and scour the bed of the said part of the river 
so under their management or control, and which, by reason of their 
alterations of the river, it became necessary for them to cleanse 
and scour, and wrongfully, carelessly, negligently, and improperly 
suffered and permitted weeds to grow and soil to accumulate in the 
bed of the said part of the river, and which, by reason of their 
alterations, became injurious to the plaintiff, and wrongfully, care- 
lessly, negligently, and improperly dredged parts of the river, and 
removed excessive and improper quantities of earth and soil there- 
from, and placed and permitted to be placed, divers obstructions 
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therein, and wrongfully and carelessly altered and increased the 
flow of water in the river by means of which several premises, and 
of the mere carelessness, negligence, and wrongful and improper 
conduct of the defendants in that behalf, the river overflowed its 
banks and inundated the land of the plaintiff, and the land of the 
plaintiff was for a long time useless and unproductive to him, 
and became less fertile, and the plaintiff was put to expense in 
draining the water from the land, and in cultivating the same and 
remedying the damage caused by the flood, and was otherwise 
injured, 

Pleas: 1. Not guilty by statute 50 Geo. 3, c. elxvi. 

2. As to so much of the declaration as related to the alteration 
of the river, a denial of the alteration. 

5. Not possessed. 

4. That the supposed grievances were committed after the passing 
of 50 Geo. 3, c. clxvi., and that the matters complained of were done 
by the defendants as the corporation in the Act mentioned, and the 
plaintiff’s claim was for damage sustained by the plaintiff by the 
making and completing by the defendants of the works directed 
by the Act, and by making and maintaining the navigation in the 
Act mentioned, and the works belonging thereto and not other- 
wise, and that the defendants and the plaintiff could not, nor could 
the commissioners in the Act mentioned, or any five of them and 
the plaintiff, agree as to the amount.of the value or satisfaction to 
be made for such damage. 

5. A similar plea, alleging in addition that no complaint was 
made by the plaintiff of the injury, or any application in relation 
to it made by the plaintiff to the defendants or their clerk within 
the space of six calendar months after the injury had been sus- 
tained. 

6. As to so much of the declaration as alleged that the de- 
fendants dredged parts of the said river, and removed a quantity 
of earth therefrom, and placed obstructions thereon, and altered 
and increased the flow of water in the river, that the matter com- 
plained of took place after the passing of 50 Geo. 3, ¢. elxvi, and that 
the defendants were the corporation in the Act mentioned, and did 
the acts complained of as undertakers for making, improving, and 
completing the navigation of the river called the Lesser Ouse from 
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the Whitehouse and Brandon Ferry to Brandon, and from thence 
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to Thetford, im the counties of Norfolk and Suffolk, in order to Oxia: 


improve, support, and maintain the navigation of the river, the acts 

being acts of cleansing, scouring, cutting, digging, and deepening, 

enlarging, and straightening those parts of the river, and not other- 

wise. . 

7. To so much of the declaration as alleged that the defendants 
neglected to cleanse and scour the bed of the part of the river 
under their management or control, and suffered and permitted 
weeds to grow and soil to accumulate in the bed of that part of the 
river, that it was not- necessary for the improvement and main- 
tenance of the navigation of the river, or for the purposes of the 
statutes in that behalf for the defendants to do the acts, the omis- 
sion to do which was complained of. 

8. To the same part of the declaration a demurrer. 

* _tssue on the pleas, and a joinder in demurrer. 

- The cause came on to be tried before Cockburn, C.J., at the 
Norfolk summer assizes, 1867, and a verdict was found for the 
plaintiff, subject to the opinion of the Court on the following case. 

The plaintiff was possessed as tenant of certain lands in the 
parish of Broomhill, adjoining a river called Brandon, or Lesser 
Ouse, and the defendants were by the Acts of Parliament herein- 
after referred to, made the undertakers for making, improving, and 
completing the navigation of such river, and the receivers of the 
tolls thereon levied for conveying merchandize. 

It was agreed between the parties that the following statement, 
drawn out by the Lord Chief Justice, should be taken as the facts 
proved by the plaintiff :— 

«That owing to the weeds not having been effectually cut, and 
owing to the staunches erected for the purpose of the navigation, 
accumulations of silt have taken place in the bed of the river, that 
the weeds might have been cut so as to prevent this effect, that the 
accumulations might have been removed by dredging, that owing 
to the state of the weeds and the accumulations in the bed of the 
river, the bed does not carry off the water flowing down it in time 
of flood as it otherwise would do, That, in consequence, the adja- 
cent land is overflowed at times, and to a greater extent than it 


otherwise would be.” 
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A copy of the statute 50 Geo. 3, c. clxvi., referring to the earlier 
statute 22 Car. 2, c. xvi., was annexed to the ease. (1) 
It was agreed between the parties that the pleadings in the 


or TaxtrorD. action on both sides should form part of the case. 


The question for the opinion of the Court was, how the verdict 
ought to be entered with reference to the several issues raised in 
the case. 


Keane, Q.C. (Bulwer, Q.C., and Merewether, with him), for the 
plaintiff. The result of the defendants’ acts has been that the 
river does not carry off the water as it did before: this is the result 
of the joint effect of the weeds, which naturally grow in the river, 
and the silt which has accumulated through the defendants’ works. 
The defendants were, no doubt, justified under the Acts in putting 
down the staunches, but they were bound to see that no injury 
resulted therefrom which was preventible, and they ought, there- 


fore, to have cut the weeds or removed the silt. 


(1) 50 Geo. 3, c. elxvi. s. 5, autho- 
rized the defendants to improve, sup- 
port, and maintain the navigation of 
the river in question, and for that pur- 
pose to cleanse, scour, cut, dig, open, 
deepen, enlarge, and straighten the bed 
of the river, and from time to time to 
alter and repair the same; and to con- 
struct, make, and do all other matters 
and things which they should think 
convenient for the 
making, preserving, improving, and 
using the navigation and works, doing 
as little damage as might be in the 
execution of their powers, and making 
satisfaction in manner  thercinafter 
mentioned to the owners and proprietors 
of, and other persons interested in, any 
lands, &c., which should be taken, used, 
or prejudiced, for all damages to be by 
them sustained in or by the execution 
of all or any of the powers of the Act. 

Sect. 7 provided that all persons 
interested in any lands through, in, or 
upon which the navigation or other 
works were made might receive satis- 


and necessary 


It is true that 


faction for the value of the lands and 
for the damages to be sustained by the 
making and completing of the works as 
should be agreed upon by the parties, 
and in case of disagreement the amount 
should be ascertained by a jury. 

Sect. 8 provided that if any per 
son so interested as aforesaid could not 
agree with the defendants respecting 
the satisfaction to be made for any 
damages that might from time to time 
be sustained by him “by the making 
and maintaining of the navigation or 
any part or parts thereof, or of any of 
the works thereunto belonging ;” and 
should give the requisite notice in 
writing to the defendants, a jury was 
to be summoned, and to ascertain the 
value, 

Sect. 12 required notice of injury 
to be given to the defendants within 
six calendar months next after the time 
that such supposed injury or damage 
should have been sustained, or the 
doing and committing thereof should 
have ceased. 
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there was no duty on them to see to the drainage of the river, 
as may be inferred from the case of Parrett Navigation Company v. 
Robins (1), but that does not shew that they were justified in inflict- 
ing unnecessary injury on a neighbouring landowner. ‘That case 
too was of a criminal nature, and the Court was bound to construe 
the Act strictly. Ifa railway company were negligently to set fire 
to a field of corn they would be liable to an action, but would 
not be indictable, and the acts of the defendants may well be 
actionable, and yet not such as would render them liable to 
penalties. The statute may legalize the erecting the staunches, 
but it does not authorize the defendants to allow the silt to ac- 
cumulate in consequence, or any injury to accrue which could 
possibly be avoided. If the defendants had done all that was 
possible to prevent injury to the plaintiff, his only remedy 
might have been to claim compensation under the Act, but as 
fis joss arises from their not having done so, he is entitled to 
recover in this action. There are many cases in which an action 
has been sustained for injuries arising from the exercise of statu- 
table powers, such as Whitehouse v. Fellowes (2); Mersey Docks 
Trustees vy. Gibbs (3); Bagnall v. London and North Western Rail- 
way Company. (4) The defendants have retained the additional 
water in the river, and they are bound to see that it does no 
damage: Fletcher v. Rylands.(5) In Groucott vy. Williams (6), 
Blackburn, J., says, “ The general rule of law is that he who has 
property should so use it as not to injure the property of his neigh- 
bour, and it seems to me that a person who opens a shaft and thus 
makes an alteration in the normal state of things, should take 
proper steps to fence it in and protect it so as to prevent injury 
happening to him who previously has a right to the use of the 
surface of the soil.” 

O'Malley, Q.C. (Abdy, and H. L. O'Malley, with him), for the 


defendants, were not called on. 


Bovriu, C.J. In order to enable the plaintiff to maintain this 
action, there must be shewn some duty or obligation on the defend- 


(1) 10 M. & W. 598. (4) 7H. & N. 423; 31 LJ. (Ex.) 
(2) 10 C. B.(N.S.) 765; 30 L.J. 480. 

(O.P.) 305. (5) Law Rep. 1 Ex. 265. 
(8) Law Rep. 1 H, L. 93, (6) 4B. &S8. 140; 32L.3.(Q.B.) 237. 
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ants which they have omitted or neglected; or in the performance 
of which they have misconducted themselvesor acted negligently ; 
and that by reason of their negligence damage has accrued to the 
plaintiff. It seems to me that no such conduct on the part of the 
defendants has been made out. ‘Three points have been relied on : 
the plaintiff traces the damage he has sustained, Ist, to the growth 
of weeds and their not having been cut by the defendants. 2nd, to 
the placing by the defendants of staunches in the bed of the river; 
and 3rd, to those staunches having caused an accumulation of 
silt, and the defendants not having dredged it out. The damage 
is stated to have arisen from the joint effect of the weeds and silt, 
and not from either alone. The plaintiff fails to make out any 
duty in the defendants with respect to the drainage of the river, or 
indeed with respect to anything except the navigation. I can find 
nothing in the Act of Parliament casting a duty on the defendants 
to cut the weeds or clear the river; they are not invested with any 
powers for draining or for maintaining the flow of water, except for 
the purpose of navigation. ‘The distinction between bodies invested 
with powers for the improvement of the navigation and for the pur- 
pose of drainage is clearly stated in the case of Parrett Naviga- 
tion Company v. Robins (1), and this case, so far as the question 
arising out of the weeds is concerned, cannot, I think, be distin- 
guished from that case. The defendants having powers only for 
the purpose of improving the navigation, the Act does not vest 
the soil in them, and the person in whom the soil is vested might 
complain if they did any act for any other purpose than improving 
the navigation. It is not stated in the case that anything has been 
done by the defendants for any other purpose, or that any injury 
was caused to the navigation by the weeds; the action, in fact, is 
not founded on any injury to the navigation, or on any neglect 
of duty respecting it. We come, then, to the question of the 
staunches. I quite agree that if they had been placed there for 
purposes other than the navigation, or had been erected improperly 
or negligently an action might have lain, but the facts here do not 
disclose any such cause of action. I think, therefore, that their 
erection came within the power of the defendants under the Act, 
and was lawful, and that there is no remedy by action for injury 
(1) 10 M, & W. 593. 
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resulting from them, but that the remedy, if any, would be by an 
application for compensation under the Act of Parliament. It is 
not enough that the defendants’ conduct has caused damage to the 
plaintiff to entitle him to sustain this action, for in most cases things 
done under the powers of a special Act do cause damage, and it is 
in cases of that description that compensation is to be paid, and 
the means of assessing it is provided under the Act. 

Then, as to the third question, whether the defendants are liable 
for not dredging ; it is not found that the accumulations interfered 
with the navigation. I can conceive many cases in which silt might 
be advantageous to it, and it is certainly not necessarily an injury. 
And as to the weeds, it is only necessary to refer to the facts 
actually found in Parrett Navigation Company v. Robins (1), that 
the weeds were advantageous to the navigation. Then, if the 
powers are conferred and the duties imposed on the defendants 
with reference to navigation and not to drainage, and if in the 
course of works which were authorized by the Act and carried 
out without negligence, injury has occurred to the plaintiff, how 
can that’ constitute a cause of action? I think, therefore, that 
judgment should be entered for the defendants. 


Byes, J. I am of the same opinion. I do not say that the 
plaintiff is remediless, but that in my opinion he has mistaken 
his remedy ; the defendants are to erect staunches and maintain a 
certain, depth of water for the purposes of navigation. Now, the 
injury is said to have arisen, first, from the erection of the 
staunches ; that was made legal by the Act; secondly, it is said 
to have arisen from the defendants’ not removing the silt that 
accumulated and the weeds; but that was inevitable, because they 
had no power to remove them; they would have been liable for 
trespass if they had entered on the soil of the river and removed 
the silt and cut the weeds, except for the purpose of improving the 
navigation. This, therefore, is a case for compensation, but not for 
action. I quite agree with all the Lord Chief Justice has said. 


Montacve Smit, J. I am of the same opinion; two things 
were charged against the defendants. First, that they did not cut 


(1) 10 M. & W. 593, 
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the weeds; and secondly, that they did not remove the silt. Now 


Crackyen, with regard to the first, I am at a loss to see the ground on which 
Mivow &o, the obligation of the defendants to cut the weeds can be placed ; it 
or THETFORD. is not found that they are the consequence of the defendants’ works 


in improving the navigation; it is consistent with the findings 
that the weeds are naturally there; there is no obligation by the 
statute to cut them, and on what other ground can it be placed ? 
The defendants are not the owners of the soil, and for anything 
that appears they have no right to enter on the lands of other 
persons and cut the weeds unless it is necessary for the navigation. 
I should have thought therefore without authority that there could 
have been no obligation on them to remove them; but Parrett Na- 
vigation Company v. Robins (1) seems also to be a direct authority 
against the existence of such an obligation. As to the second 
ground, the case stands differently ; the accumulation of silt has 
been caused by the staunches erected by the defendants, and I am 
not disposed to say that if it were shewn that the accumulation had 
arisen from the negligent or unnecessary erection of the staunches, 
or maintenance of them, that an action would not lie; but, on the 
facts of this case, I fail to see any evidence of such negligence. It 
is conceded that the defendants were entitled to erect the staunches, 
and there is not a word in the case to shew that they have not 
been erected in a right and proper way and in a right and proper 
place; it is not found that the silt interferes with the navigation: 
on the contrary, it may be beneficial to it. The defendants had 
no power to interfere with the soil of the river except to improve 
the navigation, and they had no right therefore to remove this ac- 
cumulation, which might be beneficial to one landholder, though 
injurious to others. The case of Bagnall v. London and North 
Western Railway Company (2) is distinguishable, because there the 
railway company were by their Act bound to provide proper 
drains, and that statutable obligation was the foundation of the 
judgments in that case. On these grounds I think the plaintiff 
has failed to establish any obligation on the defendants to cut the 
weeds and remove the silt. If these cause injury and are the 
result of the staunches, the plaintiff may obtain compensation 
under the provisions of the Act, but he cannot sustain this action 
(1) 10 M. & W. 593. (2) 7H. & N. 428; 31 LJ. (Ex.) 480. 
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unless he can shew some duty on the defendants which they have 
failed to perform. 


Brett, J. I think it must be taken that the damage to the 
plaintiff is the result of an act done, and of two acts omitted to 
be done, by the defendants; and if the act had been done negli- 
gently or unlawfully, or if the defendants had been bound to do 
either of the acts omitted by them, I should have thought this 
action would lie. But if not, the only thing that can be said is, 
that this is a damage resulting from the erection of the staunches; 
then it is within the words of the 8th section of the Act, and the 
plaintiff is entitled only to compensation. 

As to the acts omitted, the defendants can only be supposed 
bound to do them under s. 5 of the Act; but under that they are 
only bound to cleanse the river for the purposes of navigation, and it 
igenot, shewn that either the cutting of the weeds or the removing 
of the silt was required for that purpose. It seems to me, therefore, 
that they were not only not bound, but were not authorized, to do 
them. I think this case is clearly within the authority of Parrett 
Navigation Company v. Robins (1), and distinguishable from those 
in which it has been held that, if a man elects to do an act on his 
own land, he must take care that he does it so as not to cause 
damage to his neighbours. Here the defendants are not owners of 
the land, and they have only done acts which they were authorized 
todo. I think, therefore, the plaintiff’s only remedy, if any, is for 
compensation under the Act. 

Judgment by consent to enter a nonsutt. 


Attorney for plaintiff: T. M. Wilkin. 
Attorney for defendants: G. L. P. Eyre. 


(1) 10 M. & W. 598. 
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CLARKE, Apprrnant; CROWDER anp Oruers, RESPONDENTS. 
Game—Searching on a Highway—25 & 26 Vict. c. 114, s, 2. 


By 25 & 26 Vict. c. 114, s. 2, it is enacted that it shall be lawful for any constable 
in any highway, street, or public place, to search any person whom he may have 
zood cause to suspect of coming from any land where he shall have been unlaw- 
fully in pursuit of game, and having in his possession any game unlawfully 
obtained, or any guns, nets, or engines used for taking game, and should there be 
found any game or any such article or thing as aforesaid upon such person, to 
seize and detain such game, article, or thing, and such constable shall in such 
case apply for a summons citing such person to appear before two justices; and if 
such person shall have obtained such game by unlawfully going on land in 
pursuit of game, or shall have used any such article or thing as aforesaid for 


taking game, such person shall pay a penalty, and shall forfeit such game, guns, 
nets, &c. :— 


Held, that in order to justify a conviction under this section it is necessary that 
game or instruments for taking game should be found on the accused in a high- 
way. It is not sufficient that the accused should be seen in a highway and fol- 
lowed, and game found on him elsewhere :— 

Semble, it is also necessary that the game or instruments for killing or taking 
game should be detained and taken from the accused in the highway, in order to- 
give magistrates jurisdiction to convict for the offence. 


Case stated by Justices of Yorkshire unger 20 & 21 Vict. c. 43. 

At a petty session holden at Rotherham, in the West Riding of 
Yorkshire, an information was preferred by William Clarke against 
Robert Crowder and others under 25 & 26 Vict. c. 114, s. 2, 
charging that they “on the 19th day of July, 1868, at the town- 
ship of Kimberworth, in the said West Riding, were lawfully 
searched by the said William Clarke and others, being constables 
for the said riding, in a certain highway there, they having good 
cause to suspect them of coming from certain land there where 
they had been unlawfully in search and pursuit of game, and of 
having in their possession game unlawfully obtained, and nets and 
engines used for killing and taking game, there being then found 
upon them certain game, to wit, one hundred rabbits and eight 
nets used as aforesaid, they having unlawfully obtained the said 
game and used the said nets for killing and taking game by un- 
lawfully going on certain land there in search and pursuit of game, 
contrary to the statute.” 


Upon the hearing of the information it was proved to the 
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satisfaction of the justices that, in consequence of information 
received by the appellant, aserjeant in the West Riding constabulary, 
he and four other police constables on the 19th of July, about four 
o'clock A.m., placed themselves near a place called Wilton Gardens, 
and that a little after four o’clock they saw the respondents and 
five or six other men coming along the turnpike road about sixty 
yards from where they (the police) were stationed. As soon as the 
respondents saw the police constables they turned back, and ran 
all together towards Wilton Gardens, at the same time holding up 
their coat laps, their pockets being large and bulky. The police 
constables did not speak to the men, but pursued them about 160 
yards, and then lost sight of them amongst the houses. The 
constables then went to one or two houses not occupied by the re- 
spondents in search of the men, but none of the men were found 
there, and afterwards (about ten minutes after they had lost sight 
&f tle men) they went to the house of Crowder (one of the re- 
spondents) in Wilton Gardens, the door of which was locked, and 
the window shutters; which were outside of the house, were fast; 
but the constables pulled them open, and afterwards gained ad- 
mittance, and found all the respondents in the house, all of them 
dressed as they were when seen on the road except Crowder, and 
their pockets empty. No game or game nets were found on their 
persons; but in the house the constables found eight nets, and a 
number of pegs, used for the purpose of fastening the nets down 
when they are being used ; some of the respondents were lying upon 
the nets on the house floor. In the cellar of the house (used as a 
coal cellar) 102 rabbits, 80 or 90 of them being alive, were found. 
The rabbits were fresh and clean, and there was no appearance of 
any food being supplied to them. None of the respondents were 
scen or found in the cellar. The constables took possession of the 
nets, pegs, and rabbits, and apprehended the respondents and con- 
veyed them to the police station, where they were locked up. 

It was also proved to the satisfaction of the justices, that the 
respondent Crowder had stated to the superintendent of police, 
while the latter had him in custody at the police station, that 
he, Crowder, and others were all coming in together, and that 
they, the other respondents, left the stuff at his, Crowder’s, house, 
and were going away; that he, Crowder, met them near Fenton 
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Wood; that they were on Lord Fitzwilliam’s ground, and got the 


~ rabbits on his lordship’s ground, and that the rabbits were Lord 


Fitzwilliam’s. When Crowder made this statement the other re- 
spondents were not present. 

On the part of the respondents it was contended that as there 
was no search of the respondents in a highway, street, or public 
place, and as the only search which did take place was in the re- 
spondent’s, Crowder’s, house, and as 25 & 26 Vict. c. 114, gives no 
power to constables to search any person in the private house of 
any person, and as no game was found upon the respondents in 
any highway, street, or public place, the justices could not legally 
convict the respondents. 

On the part of the appellant it was contended that as the re- 
spondents were pursued from the highway to the house of the re- 
spondent Crowder, the search was legal ; but whether the constables 
were wrong or not in searching as they did, it was submitted that 
the justices would be justified in acting upon the evidence thus 
obtained, and all that was necessary was, that they should have such 
evidence as was sufficient to lead them to the conclusion that the 
offence had been committed. 

The justices were satisfied that the respondents were the same 
men as the constables saw upon, and pursued from, the turnpike 
road, and afterwards found in the respondent Crowder’s house, and 
that they were coming from land where they had been unlawfully 
in pursuit of game when they were seen by the constables on the 
turnpike road; and they were also satisfied that the nets found in 
Crowder’s house had been used by the respondents in unlawfully 
taking game on the night in question, and that the game found in 
Crowder’s house had been unlawfully taken by the respondents; 
but they were of opinion that there was no search in a highway, 
street, or public place, within the meaning of the section of the Act 
of Parliament under which the information was laid, and therefore 
they dismissed the information. 

The question of law for the opinion of the Court was, whether 
or not the justices were right in their determination, or whether 
they would have been justified in convicting the respondents, or 
any of them, upon the evidence laid before them by the appellant, 
as previously set out. 
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Kemplay, for the appellant. The magistrates might have legally 
convicted though there was no actual search on the highway. All 
‘that was necessary was that there should be sufficient evidence of 
the offence having been committed, and the offence is the being 
unlawfully on land in pursuit of game. The object of the Act was 
not to create a special offence, but to give special powers to con- 
stables of searching persons in the highway and taking guns and 
other poaching instruments from them. ‘There are authorities to 
shew that an actual search is not necessary. There are three cases 
on the statute. In Brown vy. Turner (1) the conviction was held 
good though only one of the prisoners had been searched; and in 
Hall y. Knox (2) it was decided that a search was not necessary 
where the gun or game was seen without searching. ‘There is no 
reason why the other matters mentioned in the Act should require, 
more than the searching, to be strictly complied with. The only 
‘Other case on the statute is Hvans v. Botterill (3), which has no 
direct bearing on this case. 

Sturge, for the respondents. Before the justices have any juris- 
diction it must be shewn that the person accused was searched and 
some game, or gun, or other engine found on him, and the game or 
gun actually taken from him, and all in a highway. [He was 
stopped by the Court. | 


Bovitt, C.J. In construing this statute, it must be remembered 
that there is a great body of law relating to game, and when this 
Act was passed it was as an addition to the existing law and for 
a distinct purpose. It was passed for the purpose of giving autho- 
rity to constables and peace officers to do certain acts; and power 
was given them to search in the highways any suspected person, 
and also power to stop and search any cart. This power, however, 
was expressly limited to highways and public places, and it was 
never intended to give power to search in places other than those 
in which the officers would be in the ordinary execution of their 
duty. In those places, if a person is suspected of having been on 
land illegally in pursuit of game, power is given to search him, 


(1) 18.0. B, (W.S.) 485; 32 L. J. (8) 8B. & S. 787; 33 L. J. (M.C.) 
M.C.) 106. 50. 
(2) 4B. &$.515; 33L.J5.(M.C.) 1. 
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and then, if any game, or implements for taking game are found 
on him, the constable may seize and detain them. If the Act had 
stopped there, there would have been no judicial tribunal to judge 
of the propriety of the exercise of these exceptional powers by the 
police; and the Act, therefore, proceeds to enact that the constable 
when he has so done, shall take out a summons against the per- 
son ; it is not left to his option, but he is bound to do it, and a check 
is thus placed on the exercise of the power by the police. That 
being so, what is the case in which the summons may and must 
be taken out? The Act says, “in such case.” The only case 
previously mentioned is of a person who has been suspected and 
searched in a highway, street, or public place, and game or imple- 
ments found on him, which have been seized and detained; and it 
is difficult to see how the words “such case ” can apply to anything 
else. The Act then speaks of “such person,” and “such game;” 
can it be any other than the person so suspected and searched, or 
upon whom the game is found, and the game so found and de- 
tained ? At the close of the section it is provided that if a con- 
viction follows the game may be sold or destroyed, and if there is 
no conviction, that it shall be given back to’ the person from whom 
it is taken—directions which seem to be suited to the consecutive 
series of acts mentioned at the beginaing of the section. The first 
section also requires that the justice who makes out the sum:ions 
should be a justice of the county in which the game is found. 
Looking at all these provisions, I am clearly of opinion that the 
magistrates were right, for even if seizing and detaining the game 
be not necessary, here it was not even “ found” within the terms of 
the Act. The summons cannot be taken out by any constable, but 
only by the constable who finds the game or implements, and such 
finding, therefore, is essential to give the magistrates jurisdiction. 
In the case of Hall vy. Knox (1), in the Queen’s Bench, it seems to 
have been held that an actual search was not necessary to give 
authority to the magistrates to convict; but the Court did not 
hold that jinding was not necessary. My present impression is, 
that it is necessary that there should also be a seizing and detain- 
ing of the game in the highway, street, or public place ; but it is 
unnecessary to decide that point. 
(1) 4B. & 8. 515; 33 LJ. (MG) 1. 
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Bytzs, J. I am also of opinion that the magistrates were right. 
It must be remembered that this section not only creates a new 
summary jurisdiction, but changes the burden of proof in a criminal 
case. It must, therefore, be construed strictly. It seems to me 
that there are four requirements before that jurisdiction arises :— 
First, the accused must be found in a highway, street, or public place. 
Secondly, 2 constable or peace officer must have good ground to 
suspect that he is coming from land where he has been unlawfully 
in search or pursuit of game. Thirdly, he must have in his posses- 
sion some game unlawfully obtained, or a gun, or part of a gun, or 
net, or engine for taking or killing game. Fourthly (which gives 
rise to the question in this case), the game, or other article, or thing, 
must have been found on him, and by that I understand that it 
has been either heard, seen, or felt on him. It must then and there 
have been perceived by the finder’s senses, and not inferred by con- 
fectare. 4f it be found without searching, I agree there need be 
no search. I do not say whether it is necessary that the game, or 
other article, or thing, should be then seized and detained; much 
may be said in favour of that view; but it is not needful to decide 
the point now, because, as the fourth requisite mentioned above 
has not been here satisfied, the magistrates could not rightly have 
convicted. I think, therefore, our judgment should be for the 
respondents. 


Montaaue Smitu, J. I am of the same opinion. I think that 
the various clauses of this section are relative, and depend on one 
another, and cannot be read as Mr. Kemplay would have us read 
them. I think it is a condition precedent to the power of the magis- 
trate to convict that a constable should have searched the prisoner 
in a highway, street, or, public place, or when that occurs which 
renders the search. unnecessary, that ne should have found game or 
a gun or other engine for killing or taking game on the person, and 
if he does so whether it is found by search or actual sight it seems to 
me of no importance ; but it must be found in such a position that 
the constable can seize it, and I am inclined to think seizure is as 
necessary as the rest, and that the jurisdiction of the magistrate 
only arises when the game or instrument has been seized ‘and 
detained. The constable has only power to search on the highway, 


643 


1869 


CLARKE 
v. 
CrowDER. 


644 


1869 


CLARKE 
OF 
CROWDER. 


COURT OF COMMON PLEAS. [L. R. 


and when he has searched or without searching has found game or 
some instrument for taking game, and has seized it, such constable 
in such case may apply to a magistrate for a summons, expres- 
sions which plainly shew that it is only the constable who has so 
acted who can apply to the magistrate; the subsequent part of 
the statute seem also to indicate that the jurisdiction of the magis- 
trates only arises when the former part of the section has been 
fulfilled, as I have said. If this is not the construction it is 
difficult to escape from one which would lay down that if a con- 
stable sees a person whom he suspects of having a hare in his 
pocket cross a highway he may follow him to his own house, 
and then if he finds the hare may, without seizing it, take out a 
summons under this Act. It certainly was not intended to turn 
constables into gamekeepers, which would be the effect of such a 
construction, and the section, even as we construe it, will un- 
doubtedly give considerable protection to game, because it is not 
necessary under this statute to prove on what ground the game 
has been taken as it is under former statutes. I think that the 
decision of the magistrates was right, and the appeal must therefore 
be dismissed. 


Brett, J. It seems to me that this statute does not create any 
new offence: the offence consists as before in a person obtaining 
game by unlawfully going upon land in search or pursuit of game; 
but what this Act does is to give a new jurisdiction to a new 
tribunal to punish in a different way on different evidence the 
same offence; but only, I think, in certain circumstances. The 
new tribunal is two magistrates in petty sessions; the different 
punishment is by inflicting a penalty and forfeiting the game or in- 
strument for taking game; the different evidence consists in its 
being no longer necessary to prove on what land the person has 
‘illegally been. Before the jurisdiction can arise certain conditions 
are necessary. First, a constable must find on the highway either 
game, or some article or thing for killing or taking game, upon 
some suspected person or conveyance; he must seize it, and then 
the same constable must lay an information before a magistrate 
respecting it. I think Mr. Kemplay has shewn that a search is 
not necessary ; it is only part of the procedure referred to in the 
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Act. To shew that the constable has found the game or other 
articles, I think it is not necessary to prove that he has seen 
or felt them; but it is sufficient if the circumstances were such 
as to produce certainty in his mind that the game or other article 
was there. But I think something more is necessary, viz., that the 
game or other article should be seized in the highway, and that, if 
the accused were to escape with the article, the magistrates’ juris- 
diction would not arise: in the same way as if all these things hap- 
pened, and if a different constable took out the summons, the 
magistrates would have no jurisdiction. I agree with Mr. Sturge 
that it is not all persons who have committed the offence of being 
unlawfully in pursuit of game who can be prosecuted under this 
section, but only those persons who are within the terms of the 
section. I think, therefore, that the magistrates were right in 


their decision. 
Tyee ir Judgment for the respondents with costs. 


Attorneys for appellant: Learoyd & Bleby. 
Attorney for respondents: H. B. Clarke. 


ALBERT SYKES anp W. H. SHAW ann HANNAH ais Wirr, Execurors 
| AND Exxcurrix or Eien Syxes, Deceasep, v. SIR TATTON SYKES, 
Bart., anD J. A. LOVE. 


Practice— Costs, Security for—Plaintif suing as Lxecutor—Insolvent. 


In an action by two executors, one of whom is out of the jurisdiction and the 
other insolvent, the defendant is not entitled to a stay of proceedings until they 
give security for costs. 


Action by the plaintiffs, as executors and executrix of Ellen 
Sykes, against the sheriff of Yorkshire and one Love for seizing 
and selling goods belonging to the testatrix under an execution at 
the suit of Love upon a judgment recovered by him against W. H. 
Shaw, the husband of the executrix. 

By the will of Ellen Sykes, which was not proved until after the 
seizure and sale, all her personal estate and effects were bequeathed 
to Albert Sykes and Hannah Shaw, in trust for the nephews and 
nieces of the testatrix. 

Upon an application by the defendants for security for costs, on 
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the ground that one of the plaintiffs (Albert Sykes) was residing 
out of the jurisdiction of the Court, and that another of the plaintiffs 
(W. H. Shaw) was a bankrupt, and that neither Shaw nor his wife 
had any visible means of paying the costs of the defendants should 
a verdict pass for them, Brett, J.. made an order staying the pro- 
ceedings until the plaintiffs should give such security. 


Kemplay obtained a rule nisi to rescind this order. 

C. Russell and Forbes shewed cause. The order was rightly 
made. Although the fact that one of two plaintiffs lives out of the 
jurisdiction and that the other is a bankrupt, will not entitle the 
defendant to ask for security for costs,—M‘Connell v. Johnston (1), 
—the additional fact that the plaintiffs sue, not in their own 
right, but for the benefit of others, will. 

[Montacue Situ, J. Is there any authority for saying that a 
plaintiff who sues as executor, though he be insolvent, must give 
security for costs? 

Byres, J. An executor residing out of the jurisdiction has been 
compelled to give security for costs: Chevalier v. Finnis (2); 
Chamberlain vy. Chamberlain. (3)] 

In Larssen v. Monmouthshire Railway and Canal Company (4), 
where an administrator sued under Lord Campbell’s Act, 9 & 10 
Vict. c. 93, for the benefit of the deceased’s widow and children, 


‘Bramwell, B., says: “To entitle a defendant to ask security for 


costs, the plaintiff must be both suing on behalf of another person 
and insolvent.” In Smith v. Saunders (5), the plaintiff had executed 
a deed of inspectorship for the benefit of his creditors, without 
assignment; and, it appearing that he had no beneficial interest in 
the suit, the Court stayed the proceedings until security should be 
given for the costs. So, here, the plaintiffs are suing for the benefit 
of others. One being insolvent, and the other out of the jurisdic- 
tion of the Court, and neither having any interest in the subject- 
matter of the action, they must give security. A plaintiff suing as 


prochein amy for an infant has been ordered to give security: 
Lees v. Smith. (6) 


(1) 1 East, 431. (4) 16 L. T. 289. 
(2) 1B. & B. 277. (5) 16 L. T. 386, 
(3) 1 Dowl. 366, (6) 5 H.& N.632; 29L,J.(Ex.) 294, 


VOL. IV.] TRINITY TERM, XXXII VICT. 


Kemplay, in support of the rule. There is no authority for 
holding that an executor, unless he resides out of the jurisdiction, 
can be called upon to give security for costs. Executors, since the 
statute 3 & 4 Wm. 4, c. 42, s. 31, are on the same footing as to 
costs as ordinary plaintiffs. They do not sue for the benefit of 
others, in the sense contemplated by the rule as to security. 

[He was stopped by the Court.] 


Bovyiir, C.J. By the law of this country a party is not pre- 
cluded from enforcing his rights in a Court of law by reason of his 
poverty. In many cases, no doubt, the inability of an unsuccessful 
litigant to pay costs to his successful adversary works hardship ; 
but it is for the legislature to provide a remedy, not for us. In- 
deed, the attention of the legislature was called to the subject at 
the time of the passing of the last County Court Act, 30 & 31 

eVict. c. 142. The 10th section of that Act, however, does not pre- 
élfide the plaintiff from enforcing his remedy if he fails to give 
security ; it merely, changes the tribunal. In the present case, 
one of the plaintiffs, Shaw, is resident in this country. There is no 
ground, therefore, for asking for security for costs as against him, 
notwithstanding he appears to be insolvent and without the means 
of paying costs. That was decided in M‘Connell y. Johnston (1), 
where the Court refused to order security for costs, though one of 
the plaintiffs was a foreigner residing abroad, and the other a 
bankrupt in custody in execution for a debt. To entitle a defend- 
ant to security, he must shew not only that the plaintiff is insol- 
vent, but also that he is suing as a nominal plaintiff, in the sense 
of another person being beneficially interested in the result of the 
action. In that case, the Court would stay the proceedings until 
security is given. That doctrine, however, has never been applied 
to the case of an executor or the assignee of a bankrupt. The dis- 
tinction is manifest; for, though there may be legatees or creditors, 
it does not follow that they will receive their legacies or a dividend 
on their debts; and so there is no person interested to give, or 
who would be willing to give, security for costs. No authority has 
been or could be produced in which security for costs has been 
ordered to be given by a plaintiff suing as executor or as assignee, 


(1) 1 East, 431. 
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simply on the ground that he is not in a position to pay costs. On 
the contrary, where an application was made for security in an 
action brought by an executor, he was treated as being in the 
position of an ordinary plaintiff, and, being resident abroad, he was 
ordered to give security: Chevalier v. Finnis (1); and an ordinary 
plaintiff is not bound to give security though he may not be able 
to pay costs. And there is a case cited in Tidd’s Practice, 9th ed. 
537, where, this Court refused to compel security for costs in an 
action brought by assignees of a bankrupt, which was asked for 
on the ground that one of the plaintiffs was a bankrupt and the 
other a prisoner in Newgate.(2) There is no reason why we should 
not in this case adhere to the old practice ; and it is not governed 
by the recent statute, because one of the plaintiffs at all events is 
not within it. The rule must, therefore, be made absolute to set 
aside the order. 


Byxes, J. After having entertained some doubt, I have come 
round to the same opinion. Here are two plaintiffs, as to one of 
whom it is said that he is out of the jurisdiction of the Court; but 
that fact is no ground for ordering security for costs, as the other 
plaintiff is resident within the jurisdiction. As to the latter it is 
said that he is insolvent, but it has been decided that that fact is 
no ground for ordering security to be given. 


Monracue Situ, J. Iam of the same opinion. If a single 
plaintiff resides abroad, the proceedings will be stayed until he gives 
security : but, if there be two plaintiffs, the absence of one of them 
will not of itself entitle the defendant to security. And the fact that 
the plaintiff who resides within the jurisdiction is in a state of in- 
solvency, and not able to pay costs if unsuccessful, does not make 
any difference. The cases in which a plaintiff has been compelled 
to give security on the ground of insolvency, are cases in which 
the specific debt sought to be recovered has been transferred to a 
third party, for whose benefit the action is brought. That is 
founded on reasons of obvious justice. The real plaintiff ought not 
to be allowed to enforce his right through the instrumentality of a 
nominal plaintiff who is not of ability to pay costs if unsuccessful. 
The case of an executor stands in a totally different position. He 

(1) 1B. & B. 277. (2) Anon. 2 Taunt. 61. 
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is entitled to all the debts of the testator both at law and in equity. 
He sues in his own right. He receives the fruits of the judgment, 
which form part of his testator’s general estate. I think we should 
be acting contrary to justice, and creating a new precedent, if we 
were to hold the insolvency of an executor to be a ground for com- 
pelling him to give security for costs. The legislature has recently 
interfered to protect persons against whom actions of tort are 
brought by plaintiffs who have no visible means of paying costs in 
the event of the verdict being against them. But that is done in 
an extremely guarded manner. No step can be taken until the 
judge is satisfied that the plaintiff has no visible means of pay- 
ment; and the judge may then direct security to be given or remit 
the cause for trial in a county-court, unless the plaintiff shall satisfy 
him that he has a cause of action fit to be prosecuted in the superior 
Court. No obstacle, therefore, is presented to the prosecution of 
feal ‘claims. 


Brett, J. Having heard the matter argued, I am now satisfied 
that my order was wrong. ‘The case presented to me at chambers 
was, that one of the plaintiffs was resident abroad, and, as to the 
others, that they were brought within s. 10 of 30 & 31 Vict. 
c. 142. (1) The objection then was that, as the application as 
against Sykes rested upon the ordinary jurisdiction of the Court, 
and as against Shaw and wife upon the recent statute, no order could 
be made. I thought the objection untenable ; and I think so still. 
But, looking more carefully at 30 & 31 Vict. c. 142, s. 10, it seems 
to me that the same order could not be made as to Shaw and 


(1) That section enacts that: “It within a time to be therein mentioned, 


shall be lawful for any person against 
whom an action for malicious prosecu- 
tion, illegal arrest, illegal distress, 
assault, false imprisonment, slander, 
seduction, or other action of tort may 
be brought in a superior Court, to make 
an affidavit that the plaintiff has no 
visible means of paying the costs of the 
defendant should a verdict be not found 
for the plaintiff; and thereupon a judge 
of the Court in which the action is 
brought shall have power to make an 
order that, unless the plaintiff shall, 


give full security for the defendant’s 
costs to the satisfaction of one of the 
masters of the said Court, or satisfy 
the judge that he has a cause of action 
fit to be prosecuted in the superior 
Court, all proceedings in the action 
shall be stayed; or, in the event of the 
plaintiff being unablg or unwilling to 
give such security, or failing to satisfy 
the judge as aforesaid, that the cause be 
remitted for trial before a county-court, 
to be therein named,” 
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wife as against Sykes; for, if the defendants satisfied me that the 
Shaws were without visible means of paying costs to the defendants. 
in the event of their failing in the action, and that the cause of 
action was not fit to be prosecuted in a superior Court, I must 
have referred the cause for trial in a county court, and not simply 
ordered a stay of proceedings until security was given for costs. 
It has been suggested to-day that, without reference to the recent 
County Court Act, the order might well have been made against: 
the Shaws, because they were suing without any interest in the 
subject-matter, and were shewn to be insolvent. If that had been 
made out, I think it would have supported the order. But I think 
it is not made out. Insolvency alone is not a ground for compel- 
ling security. But an exception has been engrafted on that rule, 
where the plaintiff is merely lending his name for the benefit of 
another person, and is therefore not the real plaintiff in the action ; 
as, where he has assigned his interest in the debt to another. 
There is no authority, however, for extending that exception to the 
case of an executor or an assignee of a bankrupt. They are not. 
within the same principle; they do not lend their names for the 
benefit of third persons in this sense. No order could, therefore, 
properly be made against the Shaws on the mere ground that they 
were insolvent. And the cases shew that, unless there is ground 
for making an order for security against all the plaintiffs, it cannot 
be made against any. 
Rule absolute. (1) 


Attorney for plaintiffs: H. T. Naters, for Freeman, Huddersfield. 
Attorneys for defendants: Bell, Brodrick, and Gray, for Drake, 
Huddersfield ; and T. Calvert, for E. Sykes, Huddersfield. 


(1) See Denston v. Ashton, Law Rep. 4 Q. B. 590. 
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THE NEW QUEBRADA COMPANY, LIMITED, v. CARR anp Oruers. 


Bankrupicy—Set-off—Mutual Credit—Bankruptcy Act, 1849 (12 & 18 Vict. 
c. 106), s. 171—Bankruptcy of one of several Joint Debtors. 


The provisions of the Bankruptcy Act, 1849 (12 & 18 Vict. c. 106), s. 171, 
with reference to mutual credits, do not apply to cases in which one of several joint 
debtors becomes bankrupt. 


A. sued B, C. and D. on a joint debt. The defendants pleaded a set-off. A. 
replied that before plea D. had become bankrupt :— 

Held, on demurrer, a good replication. 

Staniforth v. Fellowes (1 Marsh, 184), followed. 

Semble, per Brett, J., the replication would have been good, even if the bank 
rupt had been sole defendant. 


DECLARATION against the defendants, as joint’ owners of shares 
for calls and interest. There were also indebitatus counts for 
igtergst, and on accounts stated. 

Plea: A set-off. 

Replication: That after action brought, and before plea, one of 
the defendants, Simmonds, was adjudicated bankrupt, and an as- 
signee in bankruptcy appointed, and that the interest of Simmonds 
in the debts and causes of set-off vested in him. 

Demurrer to the replication. 


Holl, in support of the demurrer, contended, first, that the debt 
proposed to be set off did not pass to the assignees of Simmonds, 
because on his bankruptcy the effect of the Bankruptcy Act, 1849 
(12 & 13 Vict. c. 106), s. 171 (1), was to set off the debt against that 
due to the plaintiffs, so that Simmonds had no personal interest in 
it, and therefore it did not pass to the assignees any more than 


(1) 12 & 13 Vict. c. 106, s, 171: 
« Where there has been mutual credit 


either side on the balance of such ac- 
count, and no more, shall be claimed or 


given by the bankrupt and any other 
person, or where there are mutual debts 
between the bankrupt and any other 
person, the Court shall state the account 
between them, and one debt or demand 
may be set off against another, notwith- 
standing any prior act ot bankruptcy 
committed by such bankrupt before the 
credit given to or the debt contracted 
by him; and what shall appear due on 


paid on either side respectively ; and 
every debt or demand hereby made 
provable against the estate of the bank- 
rupt may also be set off in manner 
aforesaid against such estate, provided 
that the person claiming the benefit of 
such set-off had not, when such credit 
was given, notice of an act of bank- 
ruptcy by such bankrupt committed.” 
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property of which he was trustee, or debts which he had previously 
assigned ; and, secondly, that if the effect of the Act was to extin- 
guish the debts, so that the defendants’ debt could not be pleaded 
as a set-off, still that the whole pleadings were to be taken together, 
and if they shewed that. the plaintiffs were not entitled to recover, 
judgment must be for the defendants. He referred to Bishop v. 
Church (1); Ex parte Blagden (2); Ex parte Soames (8); Watts 
vy. Christie (4), as shewing that a set-off might exist after bank- 
ruptcy. 

Archibald, in support of the replication, contended, first, that the 
replication was good, as shewing that the debt did not continue 
due to the defendants so that they could have brought a cross- 
action upon it up to the date of the trial; and, secondly, that the 
law of mutual credits only applied after the debts had become 
vested in the assignees, and enabled mutual credits to be set-off 
with them. 

[| Bovri1, C.J., referred to the case of Staniforth v. Fellowes. (5)| 

Holl, in reply. 


Bovitt, C.J. It has been contended very ably on the part of 
the defendants that the replication is bad, and that, according to 
the facts disclosed by the plea and replication, this case is brought 
within s. 171 of the Bankruptcy Act, 1849 (12 & 18 Vict. c. 106), 
and that the effect of that section is to set off the debt of the plain- 
tiffs and defendants against one another from the time of the 
bankruptcy, so as to prevent the plaintiffs recovering in this action. 
The whole of that argument necessarily depends on what is the 
meaning of that section. In terms it does not seem to apply to 
the case where one or more of several partners become bankrupt, 
but only to the cases in which a sole debtor or a whole firm become 
bankrupt.. Justice, indeed, would seem to require that there should 
be a right of set-off also where some of the partners in a firm be- 
come bankrupt, and a claim is sought to be enforced against the 
firm; but a construction has been placed on the corresponding 
section in 5 Geo. 2, c. 30, in the case of Staniforth v. Fellowes (5), 


(1) 3 Atk. 691. (4) 11 Beav. 546. 
(2) 19 Ves, 464, (5) 1 Marsh, 184, 
(3) 3D, & ©, 320, 
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and there being an express decision which is referred to in treatises 1869 
on the subject without being questioned, I do not feel at liberty to. New 
say that it is not law, or ought not to be acted on. In that case QUEERS DACo. 
the question distinctly arose, and on summons judgment was pro- Cam. 
nounced deciding that the section did not apply to the case where 

one or more of several partners become bankrupt. The observa- 

tions of all the judges in that case seem applicable to the present 

one, and it may further be remarked that jurisdiction is given by 

the statute to the commissioners to state the account, and they 

would have no authority over the solvent partners. It seems to 

me, therefore, we must be governed by the above case. 


Bytes, J. Looking at the form of the pleadings, and at the 
grounds on which the case has been argued at the bar, I have 
nothing to add. 


“MonTacue Smith, J. Iam of thesame opinion. It is unneces- 
sary to give any opinion as to what would have been the rights of 
the parties if there had been a sole defendant who became bank- 
rupt. Here there were two other partners, and I think the case is 
governed by Staniforth vy. Fellowes. (1) I yield to that authority ; 
and if it be too stringent, there is an opportunity to amend the law 
in the bill now before the legislature. 


Brett, J. The plea is a plea of set-off by three defendants, and 
it seems to me that it is essential to that plea that at the time of 
its being pleaded, the three defendants should have had a right 
of action of equal amount to the plaintiffs’ claim, and that any- 
thing which sets aside that material allegation avoids the plea. 

It has been argued that the replication does not do this, because 
under the 171st section of the Bankruptcy Act, 1849, the debt of 
Simmonds still remained vested in the bankrupt. But the trst 
answer is that, according to Staniforth v. Fellowes (1), that section 
does not apply, because it is a claim jointly with two solvent 
partners. If the section did apply, the question would arise, what 
was its effect ? I think its only effect is to transfer the claim to the 
assignees, subject, when they seek to enforce it, to a right of the 
plaintiffs to deduct their debt. It does not, I think, extinguish 

(1) 1 Marsh, 184. 
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the mutual debts, but if it did, I should have thought it would have 
answered the plea of set-off. In either view I think it does not 


CoE: leave a right of action in the bankrupt against the plaintiffs, and 


Oiak 


June 8. 


that he cannot, therefore, avail himself of his claim against the 
plaintiffs under an ordinary plea of set-off, and that, on the present 
pleadings and argument, it seems to me, is all we have to decide. 


Judgment for the plaintiffs. 


Attorney for plaintiffs: G. L. P. Eyre. 
Attorney for defendants: W. Moore. 


SANSOM anp Orners v. THE VESTRY OF ST. LEONARD, 
SHOREDITCH. 
Apportionment— Action—NMetropolis Roads Act, 1863 (26 & 27 Vict. c. 78), s. 4. 


Commissioners under the powers of a private Act of Parliament purchased 
land lying partly in two parishes for the purpose of forming a metropolitan road, 
and charged it with the payment of an annual rent. 

By the Metropolis Roads Act, 18638 (26 & 27 Vict. c. 78,) s. 4, it was provided that 
so much of the road as lay within any parish mentioned in a schedule, which in- 
cluded the two parishes in question, should be dealt with as part of the comrfon 
highways of the parish, and all quit rents and other outgoings payable in respect 
thereof should be paid as part of the expenses of maintenance :— 

Held, that the effect of the Metropolis Roads Act, 1863, was to apportion the 
rent between the two parishes ; and that the representatives of the person from 
whom the land was bought were entitled to recover by action from each of the 
parishes a proportional part of the rent: and that the proper form of declaration 
was one framed on the statute, and not for use and occupation. 


THis was an action to recover 261. 5s. for monéy payable by the 
defendants to the plaintiffs for the defendants’ use by the plaintiffs’ 
permission of certain lands of the plaintiffs. 

The defendants pleaded never indebted. 

The cause came on to be tried before Keating, J., at the sittings 
in Middlesex after Trinity Term, 1868, when a verdict was found 
for the plaintiffs, subject to the opinion of the Court on the follow- 
ing case :— 

1. By the City Road Act (1 Geo. 3, c. xxvi.), passed in 1761, it 
was provided that the trustees of the City Road, in the county of 
Middlesex, might purchase land for the purpose of making the 
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City Road, paying the owners such annual rent for the land as 
might be agreed upon between the trustees and the owners. 

2. At the time of the passing of the Act a part of the land on 
which the City Road is constructed was vested in the plaintiffs’ 
predecessors in title. After the construction of the City Road, the 
trustees of the City Road, and subsequently the Commissioners of 
the Metropolis Roads, until the coming into operation of the Metro- 
polis Roads Act, 1863, paid the plaintiffs’ predecessors and the 
plaintiffs a rent of 77. a year in respect of the land. 

3. The powers given to the trustees under the Act 1 Geo. 3, 
‘C. XXvi. were subsequently enlarged, and the time of its operation 
extended, by 23 Geo. 3, ¢. cii., 48 Geo. 3, ¢. xviii, and 5 Geo. 4, 
c. Ixi. 

4. By 7 Geo. 4, ¢. exlii., the property in the City Road (subject 
to any rents payable in respect of the lands forming the road) 
was transferred to the Commissioners of the Metropolis Roads, who 
retained the management thereof until the passing of the Metro- 
polis Roads Act in 1863 (26 & 27 Vict. c. 78), when the manage- 
ment vested in the defendants. 

5. By s. 4 of the Metropolis Roads Act, 1863, it is provided, 
that “on and after the Ist day of July, 1864, so much of the 
parish highways as lies within any parish specified in the first 
column of the first schedule to this Act annexed shall be main- 
tained, repaired, watched, lighted, watered, and dealt with in all 
respects as part of the common highways within that parish, under 
and subject to all the provisions contained in any Act or Acts from 
time to time in force within that parish applicable to highways, 
streets, footpaths, and footways, and under and subject to the 
Metropolis Local Management Acts; and all quit rents and other 
outgoings payable in respect thereof shall be paid accordingly as 
part of the expenses of maintaining the same.” 

6. A portion of the said piece of land is within the parish of St. 
Leonard, Shoreditch. 

7. It was agreed between the parties, that on the argument of the 
ease reference might be made by either of them to the pleadings 
in the action, and to the several Acts of Parliament therein men- 
tioned ; and that the Court should be at liberty to amend the plead- 
ings (if necessary), and to draw any inference, or find any facts 
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which in the opinion of the Court a jury ought to have drawn or 
found. : 

The questions for the opinion of the Court were, whether the 
defendants represented the trustees of the City Road, or the Com- 
missioners of Metropolis Roads, and their liability in respect of 
the said road; and if they did, whether the plaintiffs’ claim could 
be enforced by action ? 

If the Court were of opinion in the affirmative, the verdict for 
the plaintiffs was to stand for 267. 5s. and costs; if the Court were 
of opinion in the negative, then the verdict was to be entered for 
the defendants with costs. 


Macnamara (Jelf with him), appeared for the plaintiffs, but the 
Court called on 

Herschell (Thomas with him), for the defendants. Only part of 
the road is in the parish of Shoreditch, and they cannot clearly be 
liable to pay the whole rent, yet the whole is claimed in the case. 
Nor can the plaintiffs recover anything without an amendment of 
the pleadings, for the rent must have been reserved, if at all, by 
deed. But in truth the plaintiffs’ remedy, if any, is in equity. 
The fact that the Metropolis Roads Act, 1863 (26 & 27 Vict. c. 78), 
makes this rent payable out of the tolls will not in itself give 
the plaintiffs a right of action: Pardoe vy. Price (1); Edwards v. 
Lowndes. (2) The payment in question cannot be called a quit. 
rent, and would hardly come within any of the terms used in the 
Act. 

Macnamara, in reply. The whole rent issues out of each and 
every part of the land, and the plaintiffs therefore are entitled to 
recover the whole from the defendants, who may claim a contribu- 
tion from the parish in which the other part of the road is situated. 
The fact that the land has now fallen into two hands ought not to 
put the plaintiffs to the necessity of bringing two actions. 


Bovitu, C.J. Iam of opinion that the plaintiffs are not entitled 
to recover this rent under a count for use and occupation, or the 
whole of the rent under any form of declaration. It seems to 
me, however, that they are entitled to recover a part of the rent 
proportional to the part of the land that is in the defendants’ parish 

(1) 16 M. & W, 451. (2) 1B. & B,81; 22L, J.(Q.B.) 104. 
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under a count framed on the statute, At present the amount of 
this proportional part has not been ascertained, and it must be 
ascertained in the usual way by the verdict of a jury, unless the 
parties can agree upon some other mode. I think an obligation 
to. pay their proportion of this rent is imposed directly on the 
defendants by the 4th section of 26 & 27 Vict. c. 78, and that 
they are not merely created trustees of a fund out of which it 
is payable, as in the cases of Pardoe v. Price (1), and Edwards v. 
Lowndes. (2) That section first imposes on them the duty of main- 
taining so much of the road as is in their parish, and then proceeds, 
“all quit rents and other outgoings in respect thereof shall be paid 
accordingly as part of the expenses of maintaining the same.” 
Therefore, as there is under the special circumstances of this road 
a liability to pay this rent in respect of it, the Act has transferred 
the liability to pay so much of it as is payable in respect of the 
part of the road in their parish to the defendants. The effect of 
the “Act, therefore, is, to cause an apportionment of the rent in the 
same way as is done by the common law in the case of land de- 
scending to coparceners. As, however, the plaintiffs are not en- 
titled to recover the amount they have claimed, or in the form of 
declaration which they have adopted, each party must pay their 
own costs. 


Byzss, J. Iam of the same opinion. The whole difficulty of 
the case arises on the question of apportionment. I think the 
effect of the statute is to impose on the defendants a due proportion 
of the quit rent or other outgoing which issues out of the whole 
land. It may be doubtful whether this is strictly a quit rent, but 
that difficulty is removed by the other words used in the section, 
“other outgoings.” Three modes may be suggested in which the 
object of the section might be carried out: first, each parish might 
be held liable in the first instance for the whole rent, being then 
entitled to recover back part from the other parish; this would be 
very inconvenient; secondly, it might be worked out by treating 
the defendants as trustees of the fund arising from the tolls, and 
giving to the plaintiffs only a remedy in equity ; that would be still 
more inconvenient; thirdly, this section may be interpreted as 


(1) 16 M. & W. 451. (2) 1B. & B81; 22 L.J.(Q.B.) 104. 
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1869 itself creating an apportionment of the rent between the two 
Sansom parishes, which is the only way which appears to be free from diffi- 
culty, and I think that is the construction we ought to adopt. 


Ve. 
St. Leonarp, 
SHOREDITCH, 


Montacue Smiru, J. I am of opinion that the plaintiffs are 
entitled to recover a proportional part of this rent. Two objections 
have been raised, first, that there is no quit rent payable ; but there 
was a power under the original Act (1 Geo. 3, c. xxvi.) given to the 
trustees to charge the land purchased by them with a rent, and the 
fact, that this rent was paid from the passing of that Act till the 
liability to pay it was transferred to the defendants, is a sufficient 
reason for holding that such a rent was created. Then, secondly, 
it is said there is no remedy by action, but I think the Act 26 & 
27 Vict. c. 78, s. 4, imposed this obligation on the defendants. 
The words of the section are large enough to include such a rent, 
and it does not merely render them trustees for the plaintiffs, but 
imposes on them an obligation to pay the rent, as was the case in 
Tilson vy. Warwick Gas-Light Company (1), where the law is clearly 
laid down by Bailey, J. There the plaintiff was not specifically 
named in the Act, nor the amount of his costs, yet it was held he 
could recover in an action founded on the statute. Here the sum 
is specific, its amount being simply a matter of calculation. 

I agree with the rest of the Court that the effect of the legisla- 
tion is to apportion the rent between two parishes where part of a 
road is in one and part in the other. 


Brett, J. The defendants can only be liable to pay this rent 
if they have been made so by statute, and looking at the cases 
which have been cited, Pardoe v. Price (2), and Edwards v. 
Lowndes (3), it would seem that can only be if the statute requires 
them to pay a specific rent for specific land. The question there- 
fore depends on whether the statute has apportioned the rent 
payable to the plaintiffs between the two parishes. By 1 Geo. 8, 
c. Xxvi., the City Road Commissioners were authorized to purchase 
land and to pay rent for it, and it must be assumed that this land 
was taken under the powers of that Act from the plaintiffs’ pre- 
decessors, and the rent now claimed agreed to be paid. Then by 


(1) 4B. & C, 962. (2) 16 M. & W. 451. 
(3) 1 E.& B. 81; 22 L, J. (Q.B.) 104. 
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7 Geo. 4, ec. exlii., the land was transferred to the Commissioners of 
the Metropolis Roads, but subject to the rents payable in respect of 
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it, of which this was one, and as this was under the first statute a Sr. re 
legal rent recoverable by action, so it was, I think, when trans- Suoneprrce, 


ferred to the Commissioners of the Metropolis Roads. 

Then we come to the late Act (26 & 27 Vict. c. 78), which 
transferred the management of the roads to the parish vestries, 
and the way that Act deals with them is this: it says “so much of 
the roads as lie within the parish shall be maintained as part of 
the parish highways.” It deals with a part of the road, not the 
whole, and says of such part that it shall be maintained by the 
parish. Then the Act continues, “all quit rents and other out- 
goings in respect thereof shall be paid accordingly as part of the 
expenses of maintaining the same.” Now “thereof” does not refer 
to the whole road, but to the part of it within the parish, so that 
there, is an-express enactment that a portion of the quit rents and 
othér outgoings shall be paid by the parish. Then it has been 
contended that this is not a quit rent; I should have thought that 
word would have been large enough to include it; but if not, the 
legislature has guarded against any such objection by adding the 
words, or “ other outgoings,” which must mean other similar out- 
goings. It seems to me therefore that the Act has transferred to 
the defendants the liability to pay this rent, which is a legal rent 
recoverable by action, but not the whole of it, but so much of it as 
is referable to the part of the road within the parish: and though 
the exact amount to which the defendants are liable is not men- 
tioned in the Act, this becomes merely a matter of figures. 


Judgment for the plaintiffs without costs. 


Attorneys for plaintiffs: Lovell, Son, & Pitfield. 
Attorneys for defendants Mills & Lockyer. 
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FIELD v. MEGAW. 
Debtor and Creditor— Equitable Assignment of a Debt. 


A promise to pay money when the debtor receives a debt due to him from a 
third person, does not constitute an equitable assignment, so as to charge the 
debt in the hands of such third person. 

A. having a cargo of wheat brought by a vessel called the Maraquita in the 
hands of a factor for sale, obtained from B. a loan of 500/., for which he gave B. 
his acceptance at two months, describing the consideration to be “ value received 
in wheat ex Maraquita,” and they verbally agreed that the bill was to be 
renewed from time to time until A. should receive from the factor the proceeds of 
the wheat :— 

Held, that this did not charge the fund in the hands of the factor, so as to 
amount to an equitable assignment of, or an equitable charge upon, the fund. 


Tue declaration was for money received by the defendants for 
the use of the plaintiff, interest, and money due upon accounts 
stated. 

Pleas: 1. Never indebted. 2. Payment. Issue thereon. 

The cause was tried before Byles, J., at the sittings in London 
after last Hilary Term. The plaintiff is a corn-merchant in 
London. The defendant is a member of the firm of Hamilton, 
Megaw, & Thomson, of Belfast. The plaintiff had purchased a 
cargo of wheat ex Maraquita, which he was desirous of sending 
either to Belfast or Newcastle for sale; and, in order to induce him 
to send it to Belfast consigned to Hamilton & Co. for sale, one 
Wedd (who was in the habit of procuring consignments for Hamil- 
ton & Co.) agreed to advance him 5002. in addition to the sum 
which Hamilton & Co. were prepared to advance on the cargo. 
For this 500/. the plaintiff gave Wedd his acceptance at two 
months, the bill describing the consideration to be “ value received 
in wheat ex Maraquita.” At the same time it was arranged by 
parol between the plaintiff and Wedd that the bill should be re- 
newed from time to time until the plaintiff should have received 
the proceeds of the cargo from Hamilton & Co.; and the plaintiff 
promised that the bill should be paid when he received such pro- 
ceeds, but not that the proceeds should be security for the amount 
of the bill. No notice of this engagement was given to Hamilton 
& Co., nor did the wheat or the shipping documents pass through 
Wedd’s hands. The plaintiff stopped payment on the Ist of June, 
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1868, and ultimately compounded with his creditors. Wedd 
claimed the 500/. from Hamilton & Co., and they paid that sum to 
him. ‘This action was brought by the plaintiff to recover back the 
5002. on behalf of his creditors, against the defendant as represent- 
ing Hamilton & Co. 

A verdict having been found for the plaintiff for 5002. 12s. 6d., 


Sir G. Honyman, Q.C., in Easter Term last obtained a rule nisi 
to enter a nonsuit or a verdict for the defendant. 

O'Malley, Q.C., and Patchett shewed cause. There was no equi- 
table assignment to Wedd of any portion of the proceeds of the 
corn in question, but a mere promise on the part of the plaintiff to 
repay him the advance of 5000. out of the proceeds when he should 
receive them. In Fisher on Mortgages, 45, it is said: “A person 
entitled to a debt or chose in action, or equitably entitled to a 
fund, may create a security thereon not countermandable in favour 
of a third person, either by agreement with him or by an order 
upon the debtor or holder of the fund to pay it to the assignee, by 
which agreement or order, after notice thereof, the debtor or holder 
of the fund will be bound. Such an agreement, if it be clearly 
proved, may be verbal as well as in writing. . . . And, provided 
the intention be clear, no particular form of words is necessary.” 
But, p. 46, “there must be a distinct unequivocal engagement 
that the particular fund shall be made liable to the debt.” A 
mere intimation to the creditor by his debtor that he has made 
arrangements for payment of the debt out of a fund over which he 
still retains the control, or a promise to pay it out of a particular 
debt or fund, is not an assignment,—such an arrangement being 
countermandable: Malcolm v. Scott. (1) The debtor’s statement 
to the creditor that the arrival of a certain expected ship will put 
him in funds to adjust his account, or a direction in a bill of ex- 
change to place it against a particular account, will be equally 
inoperative: Jones v. Starkey. (2) The evidence carries the case 
no further than this. The mere fact that Wedd undertook not to 
sue upon the bill until the proceeds had been realized, can make 
no difference. There was no express appropriation of part of the 
fund to Wedd; nothing to enable him to go to the defendant and 


(1) 3 Hare, 39, (2) 16 Jur. 510. 
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claim the money. There was not even an agreement to pay the 
5002. out of the proceeds, but only to pay when the proceeds were 
received. 

Str G. Honyman, Q.C., and Day, in support of the rule. There 
was an agreement between the plaintiff and Wedd, for a valuable 
consideration, that the bill should be renewed from time to time 
until the cargo should be sold, and that it should then be paid by 
the plaintiff out of the proceeds. The form of the bill shews what 
the transaction was. By the agreement the plaintiff became 
trustee for Wedd as to so much of the fund; and if Hamilton & 
Co. had paid Wedd the 5002., they would have had a good defence 
to a claim on the part of the plaintiff. If a man directs his 
debtor to hold the debt for a third person, that is a good equitable 
assignment: Story’s Eq. Jur. §§ 973, 1047; Collinson v. Patrick (1); 
Madden v. Jenkyns (2); Wheatley v. Purr (3); Burn v. Car- 
valho. (4) In Watson v. Duke of Wellington (5), Sir John Leach 
thus defines an equitable assignment: “In order to constitute an 
equitable assignment, there must be an engagement to pay out of 
a particular fund.” The ground of the decision of the Vice- 
Chancellor in Malcolm v. Scott (6) was, that there was no contract, 
but a mere direction given by a principal to his own agent as to 
the application of the proceeds of the ship, countermanded before 
any communication had been made by the agent to the creditor,— 
a mere expression of hope on the part of the debtor that he would 
be of ability to pay when the ship should be sold; nothing to create 
a lien on the ship or its proceeds. (7) Wedd might have obtained 
an injunction against the plaintiff and Hamilton & Co., to prevent 
them from parting with the fund until his demand was satisfied. 
And if an equitable plea be necessary to give effect to the real con- 
tract and do justice between the parties, the Court may amend. 


Bovii1, C.J. Iam of opinion that the verdict was right, and 
that the rule should be discharged. The case turns entirely upon 
the effect of the parol evidence. The question is whether the agree- 
ment entered into between the plaintiff and Wedd was, to repay 


(1) 2 Keen, 128, 184. 702, in equity. 
(2) 1 Phil. 152. (5) 1 Russ. & My. 602, 605. 
(8) 1 Keen, 551. (6) 38 Hare, 39, 51. 


(4) 4B, & Ad. 382; 4 My,& Cr.690, (7) 14 L. J. (Ch.) 57, 61. 
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the 500/. advance out of the proceeds of the wheat ex Maraquita, _ 1869 


or to pay when the proceeds should be received. Throughout the 
plaintiff’s evidence,—and there was none to contyadict him,—the 
arrangement is stated to be that the bill was to be renewed until 
the wheat should be sold and the proceeds realized. The plaintiff 
throughout expressly repudiates having made that fund a security 
for the payment of the 5007. If so, the question is what is the 
inference we are to draw. The only inference which I can draw 
is that there was no such engagement on the plaintiffs part as to 
create an equitable assignment, a claim that could be enforced in 
equity. The substance of the arrangement was that the money 
realized by Hamilton & Oo. after satisfying their advances, was to 
be paid to the plaintiff. The ordinary course, where it is intended 
to give a security on a fund in the hands of a third party, is to 
give an order upon such third party to pay, or an authority to the 
ereditor to receive, the money. Nothing of the sort was done here. 
Né6 writing passed. And there is an express repudiation by the 
plaintiff of his having told Wedd that the proceeds of the cargo 
should be a security for the 5007. All that the evidence amounts 
to is, that Wedd would not enforce payment of the bill until the 
plaintiff should have received the money. 


Byugs, J. Iam of the same opinion. Wedd promised to renew 
the bill from time to time until the plaintiff should have received 
the proceeds of the wheat; and the plaintiff promised that he 
would pay the bill when he received the proceeds. There was no 
agreement to assign to Wedd any portion of the debt due from 
Hamilton & Co. tothe plaintiff. ‘The absence of notice of the trans- 
action to Hamilton & Co., though notice was not necessary, is never- 
theless an ingredient in considering the effect of the evidence. Upon 
these facts, there clearly was no assignment of the debt, nothing 
to constitute the plaintiff a trustee of any part of the fund for 
Wedd. 


-MontacuE Smit, J. Iam of the same opinion. There was 
no such agreement for a specific appropriation of any part of the 
fund in the hands of Hamilton & Co. as to bind that fund in 
equity. The evidence falls short of establishing an equitable 
assignment, or that the plaintiff was constituted in equity a trustee 


Fie_p 


®. 
Macaw. 


664 
1869 
FELD 


v. 
MEcAW. 


COURT OF COMMON PLEAS. [L. R. 


for Wedd. If the plaintiff had agreed that the fund should be 
held specifically for Wedd, that agreement might have been en- 
forced by a bill in equity. There was nothing more than an 
expectation that the plaintiff would be able to meet the bill when 
he received the proceeds of the wheat. In this the case very much 
resembles Malcolm v. Scott. (1) 


Brett, J. I must confess I have entertained some doubts. The 
law upon this subject is brought to such an exquisite degree of 
refinement that it is by no means easy to understand it. The 
agreement was that Wedd was to be paid when the proceeds of 
the cargo should be realized. But I think there was no specific 
agreement that Wedd was to be paid the 500/. out of the pro- 
ceeds of the cargo in the hands of Hamilton & Co. The plaintiff 
sues the defendant for money received to his use. As soon as 
Hamilton & Co. had sold the cargo, they were bound to hand over 
the proceeds to the plaintiff. They could only justify the payment 
of the 5002. to Wedd by shewing that Wedd could have filed a 
bill in equity against them to compel them to do so. To do this 
the defendant was bound to prove a specific agreement that Wedd’s 
debt should be paid out of the particular fund. This he has failed 


to do. 
Rule discharged. 


Attorney for plaintiff: Mark Shephard. 
Attorneys for defendant: Cattarns & Jehu. 


(1) 3 Hare, 39. 
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(IN THE EXCHEQUER CHAMBER.] 


XENOS wv. FOX. 


Ship and Shipping—Insurance—Suing and Labouring Clause—Running- 
down Clause. 


A policy was made subject to a stipulation that, in case the vessel should by 
accident or negligence run down or damage any other vessel, and the assured 
should thereby become liable to pay and pay as damages any sum not exceeding 
the value of ship and freight, by or in pursuance of any judgment of any Court 
given in any action defended with the consent of the underwriters, they (the 
underwriters) would bear and pay a given proportion of the sum so paid. 

The owners were sued for running down another vessel, and obtained a judg- 
ment in their favour, but were put to costs :— 

Held,—affirming the judgment of the Court of Common Pleas,—that these 
costs were not recoverable from the underwriters either under the running-down 
glausg or under the usual suing and labouring clause. 


APPEAL by the plaintiff against a decision of the Court of Com- 
mon Pleas discharging a rule for setting aside a nonsuit, or for a 
new trial. (1) 

1, The action was upon a Lloyd’s policy for 60002. upon the 
steamship Smyrna, to recover a proportion of the expenses in- 
curred by the plaintiff in successfully defending a collision suit, as 
hereinafter mentioned. The defendant underwrote for 1007. 

2. The policy was subject to the running-down clause, as per 
slip attached. ‘The slip was as follows :— 

“ And we, the assurers, do further covenant and agree that, in 
case the said vessel shall, by accident or negligence of the master 
or crew, run down or damage any other ship or vessel, and the 
assured shall thereby become liable to pay, and shall pay, as 
damages, any sum or sums not exceeding the value of the said 
vessel Smyrna and her freight, by or in pursuance of any judg- 
ment of any court of law or equity given in any suit or action de- 
fended with our previous consent in writing, or by or in pursuance 
of any award made upon reference entered into by the assured with 
our previous consent in writing, we, the assurers, shall and will 
bear and pay such proportion of three fourth parts of the sum so 


(1) Law Rep. 3 C. P. 630. 
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paid as aforesaid as the sum of 6000/. hereby assured bears to the 


' value of the said vessel Smyrna and her freight.” 


The policy also contained the usual suing and labouring clause : 
“ And, in ease of any loss or misfortune, it shall be lawful to the 
assured, their factors, servants, and agents, to sue, labour, and 
travel for, in, and about the defence, safeguard, and recovery of the 
said goods and merchandize, and ship, &e., or any part thereof, 
without prejudice to this insurance.” 

3. The Smyrna, whilst navigating the Sulina branch of the 
Danube, came into collision with a steam-tug called the Mars, and 
the Mars sustained such injuries that she shortly afterwards sank 
and was lost. 

4, The owners of the Mars sued the Smyrna and her owners in 
the Consular Court, at Galatz, for the recovery of damages for the 
loss of the Mars. The plaintiff resisted the claim, and the Court 
gave judgment, dismissing the suit, leaving each party to bear 
their own costs. 

5. The owners of the Mars appealed to the Supreme Consular 
Court at Constantinople. That Court confirmed the judgment of 
the Court below, with costs. 

6. The owners of the Mars again appealed to the Privy Council, 
and the appeal was dismissed, with costs. 

7. The plaintiff incurred considerable costs in these proceedings 
beyond the taxed costs, and he brought this action to recover a 
proportion thereof. 

8. At the trial, the plaintiff proposed to prove that the defendant 
gave his consent in writing to the defence of the suit and appeals. 
The Chief Justice ruled that the fact was immaterial, and that the 
plaintiff, upon the construction of the policy, was not entitled to 
recover the costs in question, 


Sir G. Honyman, Q.C. (Watkin Williams and Cohen with him), 
for the plaintiff. The running-down clause was introduced in con- 
sequence of the decision of the Court of Queen’s Bench in De Vauz 
v. Salvador (1); and, although the costs in question are not, 
strictly speaking, “damages,” yet, in construing this clause, regard 
must be had to the obvious intention of the parties, and the liberal 


(1) 4 Ad. & E, 420, 
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interpretation which is always applied to the language of policies 
of insurance: Paterson v. Harris.(1) At all events, the money 
was paid for the purpose of averting a loss which otherwise would 
have fallen upon the underwriters, and so is recoverable under the 
suing and labouring clause: Kidston v. Empire Marine Insurance 
Company. (2) The main object of the suing and labouring clause 
is to give the assured an interest in saving as much as possible for 
the underwriters. 

[Lusu, J. The suing and labouring clause does not come into 
operation until a loss or misfortune has actually happened. The 
assured cannot, under that clause, claim the cost of employing a 
tug to prevent the vessel going on shore. 

Buacxksurn, J. The only “misfortune” here is, that the owners 
of the Mars were unreasonable enough to sue the Smyrna without 
sufficient cause. In Kidston vy. Empire Marine Insurance Com- 

“pany (2), there was a total loss of the ship; and the claim was for 
expenses incurred in rescuing the cargo from a situation in which 
there would have been a total loss of that also.] 

Then, the plaintiff had the consent of the underwriters to defend 
the proceedings; consequently, he is entitled to recover, as for 
money paid, the expenses which he incurred in making his 
defence. 

J. C. Mathew (Brown, Q.C.,.with him), for the defendant, was 
not called upon. 


CocxsurN, C.J. I am of opinion that the judgment of the 
Court below was right. The suing and labouring clause has no ap- 
plication whatever to the facts of this case. That clause applies toa 
loss or misfortune happening to the thing insured. Nor has it any 
relation to the runnine-down clause. The running-down clause is 
a distinct contract, under which the underwriters engage to pay a 
proportion of any damages which may be awarded against the as- 
sured in a suit for a collision which may be defended with their 
previous consent in writing. That is express. The view suggested 
by Sir G. Honymaa would, no doubt, be an equitable view of the 
matter. But the parties have not so contracted, and we cannot do 


(1) 1B. & S. 836. 
(2) Law Rep. 1C.P. 585; in error, Law Rep. 2 C. P. 387, 
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it for them. It can hardly be said that the expenses in question 
were incurred by reason of the consent of the underwriters to the 
suit being defended. That assent was given only with reference 
to the special terms of the running-down clause. If damages had 
been recovered by the owners of the Mars against the plaintiff, 
that would have brought the case within the clause. 


Kewiy, ©.B., CHannett, B., Lusa and Hayes, JJ., and 


Cueassy, B., concurred. 
Judgment affirmed. 


Attorneys for plaintiff: Thomas & Hollams. 
Attorneys for defendant: Waltons & Bubb. 


(IN THE EXCHEQUER CHAMBER. ] 


JOHN FOWLER anp toe REV. JOHN ALLEN, Cuerx, v. THE BISHOP 
OF GLOUCESTER AND BRISTOL, tus RIGHT REV. DAVID ANDER- 
SON, AnD THE REV, CHARLES HILL WALLACE. 


Church Building Act, 5 Geo. 4, c. 108—Election of Life- Trustees. 


The Church Building Act (5 Geo. 4, c. 103), s. 6, enacts that the several persons- 
subscribing sums not less than 50/. each to the building of a church shall elect 
three trustees from amongst themselves, for (amongst other things) the nomina- 
tion of a spiritual person to serve the church. 

S. 7 enacts that, in case any of the persons first appointed trustees shall die or 
resign, the majority of the 507. subscribers present at a meeting to be called for 
that purpose by one or more such trustees, upon a certain notice, shall appoint 
any other 50/. subscriber a life-trustee in his place. 

S. 8 enacts that, if the number of persons subscribing shall not exceed three, 
such persons shall be deemed to be the life-trustees under the Act ; and, in case- 
of the death or resignation of any one of them, he may by deed or will nominate 
his successor, 

And s, 12 enacts that the life-trustees shall nominate for the first two turns, or 
for any number of turns which may occur within forty years; and that, if all 
the subscribers entitled to elect trustees shall die before such nominations shall 
have been made or such forty years shall have elapsed, the incumbent of the 
parish shall nominate ; with a proviso, that, if all the 50/. shareholders shall die, 
so that no election of a trustee can be made, and a trustee shall die or resign, the 
incumbent of the parish shall become a trustee :— 

Held,—affirming the judgment of the Court of Common Pleas,—that s. 8 applies 
only to the first election of trustees, and that there could be no subsequent appoint- 
ment of trustees except in the manner pointed out in s. 7, viz. by the majority at 
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a meeting called by the surviving trustees, even though there was only one 50i. 


subscriber remaining; and that, on the death of one orall of the trustees without — 


any such election having taken place, the sole surviving 50/, subscriber did not 
by force of the statute become a life-trustee. 


QUARE IMPEDIT. The following case was stated for the opinion 
of the Court of Common Pleas :— 

1. The church or chapel of the Holy Trinity, Hotwells, in the 
city of Bristol, and in the diocese of Gloucester and Bristol, was 
built in the year 1830 by certain persons acting under the pro- 
visions of 5 Geo. 4, c. 103, intituled, “ An Act to make further 
provision, and to amend and render. more effectual three Acts 
passed in the fifty-eighth and fifty-ninth years of his late Majesty 
and in the third year of his present Majesty (1), for building 
and promoting the building of additional churches in populous 
parishes.” The said church or chapel is situate within the parish 
wf Clifton and city of Bristol, and diocese of Gloucester and 
Bristol; and the requirements of s. 5 of the aforesaid Act were all 
duly complied with.prior to the erection of the said church or 
chapel. “The building was completed and was duly consecrated for 
divine service within the period of forty years before the commence- 
ment of this suit. 

2. Many persons, exceeding three in number, subscribed to build 
the church; and the plaintiff Fowler was one of the persons origi- 
nally proposing to build the church, and subscribed 600. for that 
purpose. 

3. On the 6th of October, 1830, the first election of trustees 
under the provisions of the Act took place, and Sir E. C. Hartopp, 
Bart., T. Whippie, and A. G. Harford Battersby, were duly elected 
life-trustees. 

4, On the 8th of the same month, the three trustees duly ap- 
pointed the Rev. John Hensman, clerk, as the spiritual person to 
serve the church; and on their nomination to the bishop he was 
duly licensed to serve. 

5. On the 28rd of the same month, at a meeting of the life- 
trustees, it was resolved that the renters of pews should pay in 
advance from the day of the consecration for pews they engaged to 
take for one year from the 21st of December, 1830, to the Christmas 


(1) 58 Geo. 3, c. 45; 59 Geo. 3, c. 184; 3 Geo. 4, c. 72. 
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following ; the pew-rents in future tobe dated from the 21st of 
December in each year, and to be paid for at the time of being 
taken. 

6. On the 26th of August, 1863, Isaac Cooke was duly elected 
a life-trustee in the place of Sir E. C. Hartopp, deceased. 

7. On the 2lst of December, 1836, J. S. Harford was duly 
appointed a life-trustee, in the place of T. Whippie, deceased. 

8. On the 9th of January, 1845, John Hensman having been 
presented to another church, the then trustees nominated the 
Rev. Humphrey Allen, clerk, to the said church or chapel; and he 
was licensed by the bishop accordingly. 

9. On the 17th of July, 1854, John Hensman, and also Abraham 
Hilhouse, were duly appointed life-trustees in the places of 
Battersby and Cooke, deceased. 

10. In April, 1864, Hensman died, and no new trustee was. 
appointed in his place; and there then were only three subscribers. 
of 50/. living, viz. the plaintiff Fowler, and Hilhouse and Harford, 
the trustees. 

11. On the 17th of April, 1866, Harford died. 

12. No election of trustees was held after that of 1864, except as 
hereinafter appears. 

13. The plaintiff Fowler, not being aware of the fact that Hil- 
house, the surviving trustee, was then living, in July, 1866, caused 
to be affixed to the door of the church a fourteen days’ notice call- 
ing a meeting of the persons who had subscribed towards the build- 
ing thereof sums not less than 507. each, and being owners or 
renters of pews in the same, for the purpose of nominating and 
appointing by writing under their hands some other person duly 
qualified to be a life-trustee. Such notice was signed by Fowler, 
and was aflixed to the door of the church upon the two Sundays 
next preceding the day when the meeting was intended to be held. 
At the day and time appointed for the meeting, Fowler alone 
attended; and he nominated and appointed himself in writing 
under his hand to be a life-trustee in due form, according to the 
requirements of the statute. 

14. On the 9th of April, 1867, Hilhouse died, and thereupon the 
plaintiff Fowler became the only surviving person who had sub- 
scribed 507. and upwards to build the church. 
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15. On the 11th of August, 1867, the incumbency of the church 
became vacant by the resignation of the Rey. H. Allen, the then 
incumbent. 
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16. On the happening of the avoidance, the plaintiff Fowler, on Guovoxsrzr. 


the 22nd of August, 1867, nominated and presented the co-plaintiff, 
the Rev. John Allen, to the defendant the Bishop of Gloucester 
and Bristol for his approbation and license, and to be duly ad- 
mitted to the church; but the bishop did not act upon the said 
presentation and nomination. 

17. After making his nomination, Fowler for the first time 
learnt the fact that Hilhouse, deceased, had claimed to be and act 
as a life-trustee ; and thereupon Fowler, on the 5th of September, 
1867, caused a notice to be affixed to the door of the church, ap- 
pointing a meeting to elect life-trustees on the 20th of September, 
1867 ; and such notice was affixed to the door upon the two 

eSundays next preceding the day appointed to hold the meeting. 
“*18. Before the holding of the meeting, viz. on the 19th of 
August, 1867, the defendant Anderson, who since the year 1864 
had been and then was the vicar of Clifton, and as such the incum- 
bent of the parish in which the church was built (and also as such 
claiming to be the sole life-trustee), nominated and presented to 
the bishop the defendant Wallace as his clerk, to serve the church, 
and to fill the vacancy caused by the resignation of the Rev. H. 
Allen; and the bishop accepted and acted upon the said nomina- 
tion and presentation of Anderson, and on the 19th of September, 
1867, approved and licensed the defendant Wallace to the church, 
and duly inducted him to the same. 

19. The meeting convened by the plaintiffs notice for the 20th 
of September, 1867, was held at the time and place appointed ; 
and Fowler attended thereat, and elected himself to be a life- 
trustee, by writing under his hand. 

20. A question was raised by the defendant as to the right of 
Fowler to be treated as a pew-owner or pew-renter according to 
the Act of Parliament. The following are the facts bearing on 
that question :— 

21. Upon the original allotment of pews, one was allotted to 
him, and he held it for some years and paid the rent; but, for 
some time before the year 1855, he had ceased to occupy or pay 
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for it,or in any manner to interfere with the use of it. The 
acting authorities of the church before 1855, and ever since, have 
acted as the proprietors of that pew; and it has been rented, occu- 


‘pied, and paid for by others. 


22. In August, 1866, the plaintiff applied to the person employed to 
let pews, and paid six months’ rent in advance for another year. 

23. On the 7th of September, 1867, the plaintiff became assignee 
of another pew held by one Riley up to the 21st of December, fol- 
lowing. ‘The plaintiff was and is a member of the Church of 
England. 

24. Immediately after such nomination and appointment of him- 
self on the 20th of September, Fowler nominated and appointed 
the co-plaintiff the Rey. John Allen to the church, and presented 
him to the bishop, for his approbation and license thereto; but 
the bishop refused to accept the said nomination and appointment, 
or to license the Rey. John Allen to the church, on the ground 
that he had previously acted on the nomination and appointment 
made by the defendant Anderson, and had approved, licensed, and 
inducted the defendant Wallace thereto. 

25. The defendant Anderson claims by virtue of his being in- 
cumbent of the parish of Clifton, and under the circumstances 
appearing by this case, to be the sole life-trustee of the church, 
and as such alone entitled to nominate and present a clerk thereto. 

26. The church was in November, 1863, duly constituted and 
made a district church. 

The question for the opinion of the Court (who were to be at 
liberty to draw inferences) was, whether the plaintiff Fowler was, 
at the time of either of the aforesaid nominations of the plaintiff 
the Rey. John Allen to the said church, entitled to nominate or 
present thereto. 


- Sir R. Collier, Q.C. (F. J. Wood and Philbrick with him), for 
the plaintiffs, 


Lopes (Coleridge, Q.C., and C. W. H. Fryer, with him), for the 
defendants. 


Cur. adv. vult. 


May 8. Brerr,J. In this special case, the question for the Court, 
as stated in the case, was, whether the plaintiff Fowler, at the time 
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of either of two nominations made by him of the co-plaintiff, the 
Rey. John Allen, to the incumbency of the church or chapel of 
the Holy Trinity, Hotwells, in the city of Bristol, was entitled to 
make such nomination. 

The material facts on which the question depended were, that 
the plaintiff Fowler, and several others, more than three in number, 
had in 18380, being within forty years from the nominations in 
question, subscribed 502. and ‘upwards ‘respectively towards the 
building of the said church or chapel. In October, 1830, three 
life-trustees duly elected had nominated the Rev. John Hensman 
to the incumbency. He resigned in January, 1845, and was re- 
placed, upon the nomination of the three life-trustees, by the Rev. 
Humphrey Allen. In April, 1864, whilst Hensman, Harford, and 
Hilhouse, were life-trustees, Hensman died, and at that time the 
only surviving subscribers of 502. and upwards were the two elected 

etrustees, Harford and Hilhouse, and the plaintiff Fowler. On the 
A7%th of April, 1866, Harford died. In July, 1866, Fowler, without 
communicating with Hilhouse, gave fourteen days’ notice, accord- 
ing to the statute (5 Geo. 4, c. 103), of a meeting to elect trustees, 
and on the day named attended and elected or nominated himself to 
be a life-trustee. Hilhouse died on the 9th of April, 1867, leaving 
the plaintiff Fowler the only surviving subscriber of 50/. and 
upwards. On the 11th of August, 1867, the Rev. Humphrey 
Allen resigned. On the 19th of August, 1867, the defendant the 
Right Rev. David Anderson, the incumbent of the parish in which 
the church or chapel is situated, nominated the co-defendant, the 
Rey. Charles Hill Wallace, to the incumbency. On the 22nd of 
August, 1867, the plaintiff Fowler nominated the co-plaintiff, the 
Rey. John Allen. 

On the 5th of September, 1867, Fowler gave fourteen days’ 
notice, by publication, of a meeting to elect life-trustees; and on 
the 20th of September, 1867, he again elected or nominated him- 
self as life-trustee. 

Upon the original allotment of pews in the said church or chapel, 
one was allotted to Fowler; but from some time previous to 1855 
he had ceased to occupy or pay for such pew, and the acting 
authorities of the church had from that time acted as the pro- 
prietors of that pew, and had let it and received the rent. In 
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August, 1866, Fowler applied to and obtained from the person 
employed to let pews another pew, for which he then paid six 
months’ rent in advance. On the 7th of September, 1867, Fowler 
became assignee of another pew held by one Riley, up to the 21st 
of December following. 

Upon these facts, it was contended on behalf of the plaintiffs that 
Fowler had, by virtue of the statute 5 Geo. 4, c. 103, and the cir- 
cumstances, become a life-trustee in April, 1864, when Hensman 
died, and sole life-trustee when Hilhouse died; that Fowler had 
made a valid election or nomination of himself as life-trustee in 
July, 1866, or, if not, a valid election or nomination of himself 
in September, 1867; that no lapse had occurred, or, if it had, the 
power given to the bishop thereby had not been exercised ; that 
the defendant the Right Rev. D. Anderson had never obtained any 
right, either as incumbent or trustee, to nominate ; and consequently 
that one or other of the nominations of the co-plaintiff Allen by the 
plaintiff Fowler was valid. 

On the part of the defendants it was contended that the defendant 
the Right Rey. D. Anderson became by virtue of the statute a life- 
trustee in April, 1864, on the death of Mr. Hensman, as at that 
time Fowler was not a trustee and could not elect a trustee; that 
Fowler never became a trustee; that, consequently, in August, 
1867, and indeed from the death of Hilhouse, the Right Rev. D. 
Anderson was sole trustee; and that his nomination of Wallace on 
the 19th of August, 1867, was a valid nomination by him as sole 
trustee. It was further suggested that, if the nomination by him 
was not good as by a trustee, it was good by virtue of his office as 
incumbent of the parish. 

The decision depends upon the proper construction of the statute 
5 Geo. 4, ce. 103, and its application to the circumstances of the 
case. In the first place, 1am of opinion that, upon the facts stated, 
Fowler was not a pew-owner or renter in April, 1864, or in July, 
1866; but that he became a pew-renter in August, 1867. 

Secondly, Iam of opinion that Fowler never became a life-trustee 
by election, under s. 7. 

In July, 1866, he was not a pew-owner or renter, and conse- 
quently was not entitled to vote for a trustee or to be elected as a 
trustee: and in September, 1867, though he was a pew-renter, it 
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seems to me that the machinery of s. 7 is wholly inapplicable to 
the then existing circumstances. 

The next question is whether the Right Rev. D. Anderson ever 
became a life-trustee, or was in August, 1867, entitled to nominate, 
as incumbent of the parish. Both points depend upon the construc- 
tion of s. 12. I think that the words “all the subscribers entitled 
to elect trustees,” used in that section, mean, all who originally 
subscribed 507. and upwards, though they may not at the moment 
of a vacancy be entitled to vote, because they are not at that 
moment pew-owners or renters; otherwise, though there were three 
properly elected trustees alive on the happening of a vacancy, and 
all the other original subscribers were still alive, but not at the 
moment pew-owners or renters, yet able to become so on any day, 
the nomination would fall to the incumbent. 

It seems to me, therefore, that “all the subscribers entitled 
tg elect trustees,” giving to those words the sense which I at- 
tribute to them, were not dead, and that the conditions never 
existed which would have made the Right Rev. D. Anderson a 
trustee, or would have entitled him to nominate as incumbent of 
the parish. 

The remaining question is, whether the plaintiff Fowler, before 
either nomination made by him, became a trustee by virtue of s. 8 
of the statute. If not, the nomination by him, as well as that 
by the Right Rey. D. Anderson, may be invalid, and the nomina- 
tion may be in lapse to the bishop. 

Now, as to s. 8, it is contended on behalf of the defendants, that 
it applies only to the time at which trustees must first have been 
called into existence, that is, only in case there were not originally 
more than three subscribers of 50/. and upwards. But the words 
do not grammatically bear, of necessity, that construction; and 
the spirit of the legislation would seem rather to be that there 
should be three trustees, being subscribers, so long as any three 
such persons should be alive, to be chosen by election, so long as 
more than three subscribers should be alive, to be instituted by the 
statute if not more than three alive. There is, no doubt, a difficulty 
in this construction, which is, that, if Fowler be held to have be- 
come a trustee in April, 1864, under this ‘section, he became so 
without being a pew-owner or renter, although under s. 7 he could 
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not have voted for a trustee or have been elected a trustee. Sec- 
tion 8, however, imposes no such limitation as this, whether it 
applies only to the first institution of trustees or also to subsequent 
periods. 

It seems, therefore, to me more consistent with the spirit of the 
legislation, with the interpretation of s. 12 to which I have arrived, 
and to true construction, to say that s. 8 applies to any period within 
forty years at which there are not more than three original sub- 
scribers of 502. and upwards alive. It follows that Fowler became 
a trustee in April, 1864, that, upon the death of Hilhouse, he 
became sole trustee, and that at the time of either nomination by 
him he was entitled to nominate. 

Under these circumstances, judgment in my opinion should be 
entered for the plaintiffs. 


Wittss, J. I have now to deliver the judgment of my Brother 
Keating and myself. 

We agree with the judgment of my Brother Brett up to this 
point, that, unless the 8th section of the Act is in favour of three 
or a less number of subscribers who in the first instance exceeded 
that number, the plaintiffs are not entitled to recover, but that the 
right to appoint became in the year 1866 vested in the incumbent 
as trustee with the one surviving trustee, or that he had a right to 
appoint, as he did appoint, as incumbent, either of which rights 
will come under s.12; or, if not, that the right had lapsed to the 
bishop,—in either of which cases the plaintiffs have no right: and 
that reduces the question to the only point on which a difference 
of opinion exists, viz. whether the 8th section applies to a number 
of subscribers of 500. each, originally exceeding three, but who in 
the course of time have been reduced to the number of three 
or less. 

In the opinion of my Brother Keating and myself, the 8th section 
is not applicable under such circumstances. 

The scheme of the Act appears to be that, on the certificate of a 
certain number of the householders of the parish, upon certain 
notices which are provided by the Act, the bishop is to be autho- 
rized to sanction the building or purchasing of a church for the 
cure of souls in the parish; and then by the 6th section it is 
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enacted in general terms that the several and respective persons 
who propose to build, and who are persons subscribing for that 
purpose a sum of not less than 50/. each, shall elect three trustees 
amongst themselves for two purposes, viz. for the management and 
general regulation of the temporal affairs of such church or chapel 
in the first place ; secondly, for the nomination to the bishop of a 
spiritual person to serve the same; which trustees are to be called 
life-trustees of the church or chapel, and are to continue to be such 
trustees so long as any spiritual person nominated by them under the 
Act shall serve such church or chapel. It would seem from that sec- 
tion that the intention of the Act was, that there should be a body 
not springing or coming into existence from time to time for the 
purpose of nomination only if the living should become vacant, but 
a continuous body who should attend to the management and gene- 
ral regulation of the temporal affairs of the church or chapel; a 
body, therefore, in the existence of which there should be no break, 
atid whose existence should not depend on the will of an individual. 

The 7th section provides for the supply of a vacancy in the 
number ef the life-trustees to be appointed under s, 6; and it is 
unnecessary to make any remark on that section, beyond saying 
that we entirely concur with my Brother Brett in his view, that 
the machinery of that section was inapplicable under the circum- 
stances in which the plaintiff Fowler sought to elect himself in 
1866, when he had no pew, or in 1867, when he had gained a 
pew. It seems almost a solecism to speak of a man electing him- 
self, without referring to the machinery of the election, which 
seems inapplicable to such a case. 

Passing over for a moment s. 9, s. 12 is the section which confers 
the right of nomination upon the life-trustee or trustees of any 
such church or chapel. I may here observe, in passing, that the 
word “trustee” is used in the singular number, as if the survivor 
of the trustees appointed might nominate. That would certainly 
be so under the 8th section, to which reference will presently be 
made. It would seem, however, that the use of the singular as 
well as of the plural number in the 12th section was intentional. 
It looks as if it were intended that the trustees for the time being 
should have the right in them, though the full number was not 
filled up. They may nominate for the first two turns after the 
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consecration of the church or chapel, or for any number of turns 
during the space of forty years after the same; and all subsequent 
nominations shall be in the incumbent of the parish or extra- 
parochial place. 

The first clause of the 12th section provides for a nomination by 
the trustees for two turns or space of forty years, and afterwards 
for a nomination by the incumbent, with an exception which I 
need not read: and then comes this provision,—“ In case of any 
neglect of any trustee or trustees, patron, or incumbent, respec- 
tively, to make such nomination, the same shall lapse as in the 
case of actual benefices.” We think “neglect” must be read. there 
in the sense of omission to make the nomination. It would seem 
that at the end of six months from the time of the vacancy, the 
bishop might appoint. Then it proceeds,—“ And, if all the sub- 
scribers entitled to elect trustees shall die before such nominations 
shall have been made, or such forty years shall have elapsed as 
aforesaid, then and in every such case the nomination shall be 
made by the incumbent during such period.” That, therefore, 
gives the incumbent the right of nominating at the end of the 
forty years, in the event of the death of the subscribers entitled to 
elect such trustees. Who are the subscribers entitled to elect 
trustees? The choice is between subscribers of 502. whether they 
have pews or not, supposing they have the capacity to obtain pews, 
and subscribers of 50/. having pews. Looking to the continuous 
character of the trustees, it does seem an inconvenient construction 
to be put on the section, and one not intended, that it should mean 
where the subscribers who had no pews were able, should they 
choose, to furnish themselves with pews, then the incumbent 
should not have the right. It seems more reasonable that, when 
the case should arise in which there should be a nomination to be 
made, and there were then no persons who could appoint new trus- 
tees without first re-possessing themselves of pews, to say that the 
incumbent should have the right. This would suggest a reading 
of the words “subscribers entitled to elect trustees” as meaning 
subscribers of 507. having pews at the time the nomination is to be 
made. The section concludes with this proviso,—* that, if all such 
subscribers shall die, so that no such election of any trustee can be 
made, and any one of the trustees for the time shall die or vacate, 
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then and in every such case the incumbent for the time being 
shall be and become a trustee.” That provides for the case of the 
incumbent having a share in the nomination with the surviving 
trustees, there being no power of filling up the vacancy. 

To come back to the 8th section. Does the 8th section fill up 
the gap in any other way than by enacting that, if the number 
originally did not exceed three, that then the persons who survived 
should be the life-trustees themselves? That must depend on the 
terms of that section. “If the number of persons subscribing to 
build or purchase such church or chapel shall not exceed three, 
such person or persons shall be and be deemed to be the life-trus- 
tee or life-trustees of such church or chapel under the provisions 
of this Act,” and shall have, use, and exercise all such and the like 
powers and authorities as life-trustees chosen under the provisions 
of this Act; and in case of the death or resignation of such life- 
tfustee, the person nominated by him in his last will and testa- 
ment shall be a life-trustee in his place.” Does that mean the 
number of persons subscribing in the first instance not exceeding 
three? or does it mean the number of persons subscribing who 
may, in the course of events, have been reduced to a number not 
exceeding three? In the opinion of my Brother Keating and my- 
self, it applies to subscribers who at the beginning are of the num- 
ber of three or less, and it gives to these, who are so few that they 
may be almost considered as the patrons of the church, the same 
powers as are vested by the Act in the nominees of those who con- 
stitute a more numerous body of probably smaller subscribers to 
building the church. 

We seem to be confirmed in this by the provision that, in the 
case of the death or resignation of any such life-trustee (that is, a 
life-trustee being one of a body of three or less originally building 
the church out of their funds), the person nominated by him shall 
be a life-trustee in his place,—a power which is not givep to the 
life-trustees appointed under s. 7 by the general body. 

Upon these grounds, we are unable to agree in the conclusion 
that the 8th section helps the plaintiffs; and, in our judgment, the 
decision of the Court ought to be in favour of the defendants. 
There will, therefore, be judgment for the defendants. 

The Bishop of Gloucester was only a formal party. He entered 
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a disclaimer ; and no question arises as to his position. The ques- 
tion arises entirely as to the position of the incumbent. 


Judgment for the defendants. 


The plaintiffs brought error in the Exchequer Chamber, and the 
case was argued on the 18th of June, 1869. 


F. J. Wood (Sir RB. Collier, A. G., and Philbrick, with him), for 
the plaintiffs. In the year 1830, several persons, exceeding three 
in number, acting under 5 Geo. 4, c. 103, subscribed the sum 
of 507. each towards the building of a church, and life-trustees 
were duly appointed. In 1864 there were three trustees living, 
viz. Hensman, Harford, and Hilhouse. In that year Hensman 
died. In April, 1866, Harford died; and in July in that year, 
Fowler, in ignorance that Hilhouse was still living, called a meet- 
ing of subscribers to elect trustees, giving the fourteen days’ notice 
required by s. 7 of the statute; and, on the day appointed, Fowler 
attended, and nominated himself to be a life-trustee. Hilhouse 
having died in April, 1867, Fowler (who was then the sole surviv- 
ing subscriber of 50/.) gave notice of another meeting to elect trus- 
tees, and on the 20th of September again nominated himself a life- 
trustee. Looking at the whole scope and intention of the statute, 
the sole surviving subscriber became, under the circumstances 
stated in the case, a trustee by force of the words of the Act,. with- 
out going through the form of calling a meeting and electing him- 
self. It was an idle proceeding altogether. The incumbency 
became vacant on the 11th of August, 1867. On the 19th the 
incumbent of the mother church nominated the defendant Wallace 
to the bishop, who inducted him accordingly. On the 22nd of 
August, and again on the 20th of September (after the second so- 
called meeting and election), Fowler nominated the co-plaintiff 
Allen to the bishop, who declined to act upon that nomination, 
having already accepted the nomination of the defendant Wallace. 
The preamble and ss. 13,14, 63, 78, 79, and 81 of 58 Geo. 8, 
c. 45, and s. 32 of 59 Gee. 3, c. 134, have some bearing upon this 
question. 

[Buackzurn, J. The question in reality turns upon the con- 
struction of a few sections of 5 Geo. 4, c. 103.] 
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That Act, which first introduced the system of contribution, holds 
out to persons subscribing sums of 50/. and upwards each a pro- 
spect of beneficial enjoyment for forty years of an estate capable of 
being assigned inter vivos, and of being disposed of by will. The 
material sections are the 6th, 7th, 8th, and 12th.(1) The effect 


(1) Sect. 6 enacts “that the several 
and respective persons proposing to 
build or purchase any such church or 
chapel, or any such building as afore- 
said, and their assigns, respectively sub- 
scribing for that purpose sums of not 
less than 502. each, shall elect three 
trustees from amongst themselves for 
the management and general regula- 
tion of the temporal affairs of such 
church and chapel, and for the nomina- 
tion to the bishop, for a limited period, 
of a spiritual person to serve the same; 
and, sich trustees shall be called life- 
trustees of such church or chapel, and 
shall continue such trustees so long as 
any spiritual person nominated by them 
under the provisions of this Act shall 
serve such church or chapel.’ 

Sect. 7 enacts “that, in case any of 
the persons first appointed life-trustees 
of any such church or chapel shall 
during the period above mentioned 
happen to die, or shall signify to the 
other life-trustees his resignation of 
such trust, it shall be lawful for the 
majority of the persons who have sub- 
scribed towards the building or pur- 
chasing such church or chapel sums 
not less than 50/. each, and being own- 
ers or renters of pews in the same, who 
shall be present at any meeting to be 
called for that purpose, and which meet- 
ing any one or more of such trustees 
are hereby authorized and required to 
call and appoint, upon fourteen days’ 
notice at the least being affixed to the 
door of such church or chapel upon the 
two Sundays next preceding the day on 
which such meeting is intended to be 
held, from time to time to nominate 
and appoint, by writing under their 


hands, any other person having sub- 
scribed a sum not less than 50l., and 
being an owner or renter of a pew in 
such church or chapel, and a member 
of the Church of England, a life-trustee 
in the place of the life-trustee so dying 
or resigning ; and every such new life- 
trustee shall in every respect be vested 
with such and the like powers and 
authorities, to all intents and purposes, 
as the person te whose place he may be 
nominated and appointed as aforesaid.” 

Sect. 8 enacts “that, if the number 
of persons subscribing to build or pur- 
chase such church or chapel shall not 
exceed three, such person or persons 
shall be and be deemed to be the life 
trustee or life-trustees of such church 
or chapel under the provisions of this 
Act, and shall have, use, and exercise 
all such and the like powers and autho- 
rities to all intents and purposes as any 
such life-trustees as aforesaid chosen 
under the provisions of this Act may 
use and exercise; and, in case of the 
death or resignation of any such life- 
trustee, the person nominated by him, 
being a member of the Church of Eng- 
land, by his last will and testament, or 
by any instrument signed by him, shall 
be a life-trustee in his place.” 

Sect. 12 enacts “that the life-trustee 
or trustees of any such church or chapel 
which shall be built or purchased by 
private subscription, may nominate for 
the first two turns which shall occur 
after the consecration of the church or 
chapel, or for any number of turns 
which may occur during the space of 
forty years after the same, to the bishop 
of the diocese for his approbation and 
licence, a spiritual person to serve the 
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of ss. 6 and 8 is, that subscribers of not less than 502. each shall 


~ elect three trustees from amongst themselves; but that, if there be 


only three such subscribers, those three shall be trustees, and in 
case of the death or resignation of any one of them, the person 
nominated by him by deed or will shall be the trustee in his stead. 
Sect. 7 regulates the mode of election when a vacancy occurs in the 
trust. And the proviso at the end of s. 12 makes the incumbent 
of the parish church a trustee in the event of all the 50/. sub- 
scribers dying, so that no election of a trustee can take place. 
There is no gift over of the power of nomination until all the 507. 
subscribers are dead or the forty years have elapsed. At the time 
of the death of Hilhouse, therefore, under the whole purview of 
the Act the plaintiff Fowler became a statutory trustee. The form 
of election gone through amounts only to an assent on his part to. 
accept the office of trustee. 

[Brackpurn, J. The latter part of 's. 12 is not consistent with 
your construction of s. 8 or with the judgment of my Brother Brett. 
in the Court below. | 

There is no doubt an inconsistency; but, looking at the general 
scope of the Act, and at the language of ss. 8 and 12, the only 
sensible construction that can be given to them is, that Fowler 
became on the death of Hensman in 1864, or at all events in 1867 
when Hilhouse died, a trustee. 

Lopes (Sir J. D. Coleridge, 8. G., and Fryer, with him) was not 
called upon. 


same; and all subsequent nomination 
shall be in the incumbent of the parish 
or extraparochial place in which such 
church or chapel shall be built or pur- 
chased ; unless in case of such chapel 
being made a district church as herein- 
after (s. 16) mentioned, in which case 
such subsequent nomination shall be in 
the patron of the church of the original 
parish; and, in case of any neglect of 
any trustee or-trustees, patron, or in- 
cumbent respectively, to make such 
nomination, the same shall lapse, as in 
the case of actual benefices ; and, if all 
the subscribers entitled to elect trust- 


tees shall die before such nomination 
shall have been made, or such forty 
years shall have elapsed as aforesaid. 
then and in every such case the nomi- 
nation shall be made by the incumbent. 
during such period : Provided also, that, 
if all such subscribers shall die, so that 
no such election of any trustee can be 
made, and any one of the trustees for 
the time shall die or vacate, then and 
in every such case the incumbent for 
the time being shall be and become a 
trustee, to use and exercise all powers 
and authorities given to trustees under 
the provisions of this Act.” 


VOL. TV] * TRINITY TERM, XXXII VICT. 


Key, C.B. I am of opinion that the judgment of the Court 
of Common Pleas should be affirmed. It appears that in the year 
18380, under the powers of the Acts of Parliament on the subject, a 
number of persons subscribed for the building of a church, and 
proceeded to elect three trustees. These trustees were changed 
from time to time by death or otherwise; until in the year 1864 
the three life-trustees were Hensman, Harford, and Hilhouse. In 
the course of that year Hensman died; and in 1866 Harford died ; 
and thus Hilhouse became the only surviving trustee. Hilhouse 
died in 1867, and upon his death the body of trustees became 
extinct. The first question is whether upon the death of any one 
of the trustees, the plaintiff Fowler, being the only qualified person 
in existence, became ipso facto, by the equity of the statute, a 
life-trustee in his place. I am of opinion that he did not, but that 
it was necessary for the two surviving trustees, under s. 7 of the 
act,to go through the ceremony of calling a meeting of persons 
who had subscribed 50/. or upwards each towards the building of 
the church, for the.purpose of filling up the vacancy ; and, that 
formality not having been complied with, I find nothing in the Act 
to warrant us in holding that Fowler became at that time a life- 
trustee. The 6th section of the Act applies to the first election of 
trustees. ‘The 7th section provides for the filling up vacancies 
arising from the death or resignation of a trustee, and expressly 
requires a meeting of 50/. subscribers to be called for the purpose 
of electing one of their number a life-trustee in his place. It is 
true that it is now known that, assuming him to have then been a 
pew-owner or renter, Fowler was, at the time of Hensman’s death, 
the only person who could have been elected. But, for anything 
that was known at the time, there might have been other candi- 
dates for the office of trustee. The next question is, whether, 
upon the death of the last of the three life-trustees in 1867, Iowler 
became, without any meeting being called, and without any elec- 
tion, the sole trustee under s. 7. Now, for this purpose, as well as 
on the first point, it was argued for the plaintiffs that Fowler, as 
the sole surviving 50/. subscriber, became by virtue of s. 8 sole 
trustee. I think it is only necessary to look at the clear and dis- 
tinct language of that section to see that it can have no such 
operation. [His Lordship read s. 8.] It is only necessary to read 
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these words to see that s. 8 applies only to the state of things 
existing at the outset,—to the original appointment of trustees. 
If there were then only three subscribers of 50/. or upwards each, 
they would be the trustees, without the necessity of any meeting 
or any election. But, to say that, when three life-trustees have 
once been elected, and have acted for years, that section is to apply 
if the number of trustees and of 50J. subscribers should be reduced 
to three or a less number, would be to introduce a new provision 
into the Act, which might tend to defeat its operation in many 
ways. The concluding provision of s. 8, enabling a trustee dying 
or resigning to appoint his successor by will or by deed, tends to 
shew how impossible it is to apply that section to the case which 
has arisen here. 

Without, therefore, referring to s. 12, it seems to me that the 
election of trustees and the mode of filling up vacancies in the 
trust, are expressly provided for by ss. 6 and 7, and that it is not 
competent to us to speculate upon the beneficent intentions of the 
legislature, and to superadd a provision which is not to be found 
in the Act, and which might have the effect in many cases of 
defeating and nullifying its provisions. It is enough to say that 
the two surviving trustees in 1864, or, when in 1866 the number 
of life-trustees was reduced to one, the sole surviving trustee or 
trustees did not proceed to fill up the vacancies in the manner 
pointed out by the statute, and consequently that Fowler never 
did become a trustee. 

For these reasons I think the judgment of the Court of Common 
Pleas should be affirmed. 


Buacksurn, J. ‘Agreeing as I do with what has fallen from the 
Lord Chief Baron, I desire only to add a few words. The 5 Geo. 4; 
c. 103, by s. 6, enacts, that persons respectively subscribing sums of 
not less than 50/. each towards the building of the church, shall elect 
from amongst themselves three trustees, who, amongst other things, 
are to nominate for a limited period a spiritual person to serve the 
church ; and a subsequent section (s. 12) gives them the patronage 
for the first two turns or forty years. Having by s. 6 provided for 
the first election of trustees, the 7th section points out the way in 
which vacancies are to be filled, viz. by election by the majority of 
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the 502. subscribers present at a meeting to be called for that pur- 
pose by any one or more of such trustees. In the case which has 
happened, of there being at the time a vacancy happened only one 
subscriber eligible, it might have been well worthy the considera- 
tion of the legislature whether the form of an election might not 
be dispensed with. But they have not dispensed with it. There 
is another contingency which the legislature do not seem to have 
contemplated, viz. that it might happen that all three of the 
trustees might die without having supplied the vacancies. It seems 
to be casus omissus. There is no provision in the Act for continu- 
ing the trust. Is there, then, any power to supply the omission ? 
Section 7 clearly does not give it: and upon this the Court of 
Common Pleas were unanimous; and this Court entirely agrees 
with them, except that one of my brethren, I believe, entertains 
some doubt. The difference of opinion in the Court below arose 
ifpon’ s. 8, the meaning of which my Brother Brett conceived to be, 
that, whenever the number of 501. subscribers should be reduced to 
three, those three should ipso facto become life-trustees. But, when 
the words of that section are looked at, they seem to me to apply 
not to the case of the number being reduced by death, but where 
the number of 50/. subscribers originally did not exceed three; and 
it is only in that event that the last provision in s. 8 is to come 
into operation, viz. the appointment of a successor by deed or will. 
No such power is given to the elected trustees. This circumstance 
is pointed out and relied on by my Brother Willes in the judgment 
in the Court below. I cannot, therefore, agree with the interpreta- 
tion put by my Brother Brett upon s. 8, and I come to the conclu- 
sion that that section has no reference to the case of the number of 
trustees being reduced by death or resignation to less than three. 
The result is that there are no longer any trustees, and that the 
plaintiff Fowler had no power to nominate an incumbent. 

It is unnecessary to enter upon the question of fact as to whether 
Fowler was or was not a pew-owner or renter, or to say whether or 
not the defendant Anderson had a right to appoint. 


Lusu, J. I also am of opinion that the case which has arisen 
here is one not provided for by the Act, and that the plaintiff 
Fowler was not entitled to act as trustee. Looking at the general 
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scheme of the Act, and especially to ss. 6 and 12, the intention of 


~ the legislature seems to have been to give the patronage of the 


church to subscribers of 50/. and upwards for a period of forty years, 
to be exercised by trustees elected in a certain way. I have no 
doubt whatever as to the meaning of s. 8. That section is clearly. 
confined to the case of the number of 501. subscribers originally not 
exceeding three. It has no application to the case of the number 
of elected lite-trustees becoming by death or resignation reduced 
below three. I at first felt some doubt whether upon the equity of 


s. 7 we ought not to hold that Fowler became ipso facto a trustee 


when he became the sole surviving person who was eligible as a 
trustee, because it seemed useless te go through the ceremony of 
calling a meeting for the purpose of electing him. But, upon 
further consideration, I think we cannot so hold. The statute con- 
templates that there may be several persons out of whom the 
trustee or trustees may be elected. Calling a meeting is not a 
mere idle ceremony: there must be a notice in writing, under the 
hands of the trustees, affixed to the church door; and thus one 
object of calling a meeting, viz., insuring publicity, is attained. 
Again, if a meeting were held, the surviving trustee or trustees 
might have declined to vote for Fowler, and so he would not be 
elected by a majority, as the Act requires. At all events, the 
statute has not said, as it might have done if it had been intended, 
that, where all the trustees have died, and only one subscriber of 
502. remains, he shall be deemed to be the trustee for carrying out 
the purposes of the Act. I therefore think that Fowler had no 
right, either within s. 7 or s. 8, to appoint an incumbent. I 
entirely put out of sight the meeting called by Fowler after the 
death of Hilhouse. He was not a trustee, and had no power to call 
a meeting 


CHANNELL, B., Hayes, J.. and CLeassy, B., concurred. 
Judgmeni affirmed. 


Attorneys for plaintiffs: Poole & Hughes. 
Attorneys for defendants: Young, Jones, Roverts, & Hales. 
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MORRIS v. OGDEN, 


Incumbent—Suspension—Sequestration—1 & 2 Vict. c. 106—Church Discipline __—_' 


Act (3 & 4 Vict. c. 86)—Sentence, Ambiguity of. 


When a clergyman has been suspended ab officio et a beneficio, he is not entitled 
to any of the profits of the benefice, and cannot recover them by action during the 
continuance of the suspension, although no sequestration may have issued. 

When a sentence of suspension is pronounced under the Church Discipline Act, 
the sentence need not shew on its face that seven days notice of the execution of 
the commission was given, as required by s. 4 of the Act, or that the inquiry was 


in public, or that the other provisions of the statute as to the preliminary proceed-: 


ings, with which the bishop pronouncing the sentence has not been personally 


-eoncerned, have been strictly observed. 
A charge of having committed adultery or fornication with A. B. is sufficiently 


definite to sustain a sentence of suspension, 


THIS action was brought to try whether the plaintiff was incum- 
bent,of the benefice of St. Peter’s, Ashton-under-Lyne, and as such 
entitled to certain payments, rents, fees, and emoluments to the 
benefice appertaining. 

The first count was for breaking and entering the church and 
a pulpit and reading-desk of the plaintiff therein, and keeping the 
plaintiff ejected from the same, and preventing him from enjoying 
his perpetual curacy of St. Peter’s, Ashton; the second for money 
received by the defendant to the use of the plaintiff; and the third 
for detaining the keys of the church. 

The defendant pleaded to the first count not guilty, and a 
traverse of the messuage, pulpit, and reading-desk being the plain- 
tiffs; to the second, never indebted; and to the third, non detinet. 
Issue thereon. 

The cause came on for trial before Montague Smith, J., at the 
summer assizes at Manchester, 1867, when a verdict was found for 
the plaintiff, damages 5002, subject to the opinion of the Court 
upon the following case :— 

1. St. Peter’s, Ashton-under-Lyne, is a district chapelry formed 
in pursuance of the statute 59 Geo. 3, c. 134, s. 16, and constituted 
under an order in council of the 29th of January, 184€. 

2. The position of the chapelry and the minister thereof is 
defined by s. 17 of the 8 & 9 Vict. c. 70; and the minister thereof 
duly nominated and licensed, and his successors, are and are 
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esteemed in law to be a perpetual curate and body politic with 
perpetual succession, and as such entitled to the payment of 
certain payments, rents, fees, and emoluments as belonging and 
appertaining to the benefice. 

3. The patron of St. Peter’s is the rector of the parish of Ashton- 
under-Lyne. 

4. The plaintiff was duly nominated and appointed incumbent 
and perpetual curate of St. Peter's in 1848. The licence under 
the episcopal seal is dated the 3rd of October, 1848, and the 
plaintiff read himself in on the 15th of October, 1848. 

5. The plaintiff continued to officiate as the incumbent of St. 
Peter’s, and continued in receipt of the payments, rents, fees, and 
emoluments till January, 1861. It was to be taken that he was 
properly appointed and was entitled to receive such payments, &c., 
till that date. 

6. On the 15th of January, 1861, the plaintiff left Ashton for 
Worcester, and certain events there took place which led eventu- 
ally to proceedings being taken in the Divorce Court by Mrs. 
Morris, the plaintiffs wife, which resulted in a decree of judicial 
separation being pronounced by that Court in November, 1861. 

7. On the 17th of January, 1861, the plaintiff returned to 
Ashton, and left the next morning, and went to reside temporarily 
at Leeds, intending to return to his benefice of St. Peter’s, and 
appointed a curate (the Rev. T. Radley) to take charge thereof. 

8. Mr. Radley continued to officiate and to do all the duties for 
about three calendar months. ‘The plaintiff did not reside in Ashton 
from the 15th of January, 1861, except as hereinafter appears. 

9. On the 16th of April,—just before the termination of the 
three months,—the plaintiff received a letter from his solicitor, Mr. 
Darnton, a resident in Ashton, apprising him of the state of feeling 
in Ashton, and advising him to apply to the Bishop of Manchester 
for a licence of non-residence. The plaintiff accordingly wrote to 
the bishop, inclosing Mr. Darnton’s letter, and asking for such 
licence. 

10. On the 16th of April, 1861, the bishop issued a monition 
under 1 & 2 Vict. c. 106, s. 54, requiring the plaintiff forthwith 
to proceed to and reside in his benefice, and also sent a letter to 
the plaintiff apprising him that a monition had been issued. 
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11. The letter was received by the plaintiff-on the 17th of 
April; and a copy of the monition, after an endeavour to effect 
personal service, was left by the clerk to the bishop’s secretary on 
the 18th of April at 23, St. Paul’s Street, Leeds, where the plain- 
tiff was residing at the time; but the plaintiff could not be found; 
and on the same day a copy of the monition was posted on the 
doors of the parish church of Leeds and'on the door of St. Paul’s 
church, Leeds, and a copy was delivered to the officiating minister 
of St. Paul’s, Leeds, within which district the plaintiff then tempo- 
rarily resided, and another copy of the monition was served on the 
churchwardens of the parish church of Leeds; and a copy was on 
the same day affixed to the doors of St. Peter’s, Ashton, and of 
Ashton parish church, in which parish and district the plaintiff's 
benefice was situate. The plaintiff afterwards wrote to the bishop 
a letter dated the 2nd of May, 1861, acknowledging the receipt 
of the letter and monition. 

“42. In compliance with the monition the plaintiff returned to 
his benefice on the 15th of May, 1861, being within the time 
limited by the monition; and on the following day he went to 
St. Peter’s church to perform a burial service, where Mr. Radley 
had gone for a like purpose. Mr. Radley performed the service ; 
and, owing to the plaintiffs presence at the church, some hundreds 
of persons assembled in and near the churchyard. The plaintiff 
on leaving the church was followed by a large portion of the 
crowd to his house, and was struck and wounded on the head by a 
stone on the way. The crowd remained outside the house to which 
he had gone, making a great noise and disturbance; and the 
plaintiff being advised by the police to leave the house, a coach 
was procured, and with the assistance of the police he left Ashton 
the same evening. 

13. On the 22nd of May, 1861, the plaintiff wrote to the bishop 
a letter, reporting the above facts, and again begged for a licence 
of non-residence, for any period he might think fit. On the 23rd 
of May, 1861, the bishop wrote in reply that he did not feel justi- 
fied in granting such a licence, and that at the expiration of the 
period named in the monition he must issue an order to the plain- 
tiff to proceed and reside. Except as hereinbefore stated the 
plaintiff made no return to the monition. 
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14. On the 28th of May, 1861, the bishop issued an order re- 
quiring the plaintiff to reside*within thirty days, pursuant to 
1 & 2 Vict. c. 106, s..54. Endeavours were made to effect per- 
sonal service of this order, but the plaintiff could not be found ; 
and on the 30th of May, 1861, 4 copy was left’at 23, St. Paul’s 
Street, Leeds, the usual and last known place of residence of the 
plaintiff; and copies were also posted and served as stated in 
par. 11. The plaintiff did not come to reside (on the alleged 
grounds set forth by him in his letter to the bishop); but no com- 
wunication other than is hereinbefore set forth was made by him 
to the bishop. 

15. On the 2nd of July, 1861, the bishop, without any other 
notice to the plaintiff than as hereinbefore appears, issued an 
order to his chancellor, Dr. Bayford, requiring him to sequestrate 
the profits of the benefice until the plaintiff should comply with 
the order to return and reside; and on the 3rd of July, 1861, 
Dr. Bayford decreed sequestration, and appointed sequestrators. 
A copy of the order and of the decree were served personally on 
the plaintiff on the 4th of July, 1861, at Leeds, and the original 
and a copy were posted upon the door of St. Peter’s church on 
the 7th. 

16. No appeal was entered or prosecuted by the plaintiff against 
the sequestration. Except as hereinbefore is mentioned, the 
plaintiff had no notice of the sequestration or of any intention to 
sequestrate the living. 

17. Application was shortly afterwards made to the Bishop of 
Worcester, pursuant to the Church Discipline Act, to issue a 
commission to inquire into the conduct of the plaintiff in January, 
1861, at Worcester, within the diocese of Worcester. Notice of 
the intention to issue such commission was within the time men- 
tioned by the Act served upon the plaintiff under the hand of the 
said bishop, containing all the particulars required by the Act, 
and due notice of the time and place of the meeting under the 
hand of one of the commissioners was duly given to the plaintiff ; 
but the plaintiff did not attend before the commissioners, who 
thereupon duly heard the charges made against the plaintiff. 

18. The commissioners reported that there were prima facie 
grounds for instituting further proceedings against the plaintiff. 
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19. In November, 1861, articles founded on this report were 
duly filed against the plaintiff in the registry of the diocese of 
Manchester, pursuant to the last-mentioned Act. 

20. On the 14th of November, 1861, the Bishop of Manchester 
signed a written notice, addressed to the plaintiff, inhibiting him 
from performing any services within the diocese of Manchester 
after the expiration of fourteen days from the service of the said 
notice, and until sentence should have been given on the said 
charge. After an ineffectual attempt to serve this notice per- 
sonally on the plaintiff, a copy was left on the 16th of November, 
1861, at No. 23, St. Paul’s Street, Leeds, his usual and last known 
place of abode. 

21. On the 16th of November, 1861, a copy of the said articles, 
after an ineffectual attempt to effect personal service, was left at 
the same place: and on the 3rd of December, 1861, the Bishop of 
Manchester issued a notice, which was served on the plaintiff, re- 
quiting him to appear before the said bishop, to make ‘answer to 
the said articles, at 11 a.m. on the 17th of December, 1861. 

22. The plaintiff did not appear to answer the charge, and the 
bishop, in default of appearance, and pursuant to the Act, pro- 
ceeded to hear the cause and to investigate the charge; and on 
the 13th of December, 1861, the bishop pronounced sentence in 
the said cause, suspending the plaintiff ab officio et a beneficio for 
the space of three years, to commence from Sunday, the 13th of 
December, 1861; and the bishop also decreed that the sentence 
should remain in force until the plaintiff should produce a cer- 
tificate to the bishop’s satisfaction, signed by three neighbouring 
beneficed clergymen of the diocese of Manchester, of his good con- 
duct during the said period of suspension ; and that such suspension 
should not be taken off until he should produce such certificate. 

The sentence and decree of suspension were in the following 
terms :— 

“Tn the name of God, amen. Whereas there is now depending 
in judgment before us, James Prince, by divine permission Lord 
Bishop of Manchester, acting under the provision of a certain Act 
of Parliament made and passed in-the 3rd and 4th years of the 
reign of her present Majesty, entitled, ‘An Act for better enforcing 
Church Discipline,’ a certain cause or proceeding promoted by 
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Peter Flitcroft and William Higginbottom, inhabitants of Ashton- 
under-Lyne, in the county of Lancaster, against the Rev. Thomas 
Whittaker Morris, a clerk in Holy Orders of the United Church of 
England and Ireland, perpetual curate of St. Peter’s Church, 
Ashton-under-Lyne, in the county of Lancaster, and the diocese of 
Lancaster, and which cause or proceeding has in the first instance, 
in accordance with the said Act, been brought before the Right 
Reverend Father in God, Henry, Lord Bishop of Worcester, who 
rightly and duly proceeding in the said cause or proceeding issued 
his commission under his hand and seal authorizing and requiring 
the commissioners therein named to inquire into the grounds of 
the charges made against the said Thomas Whittaker Morris; 
and whereas the said commissioners having met and examined wit- 
nesses (as by the said Act is required) transmitted to the said Lord 
Bishop of Worcester under their hands and seals the depositions of 
the, witnesses taken before them, and also a report of the unani- 
mous opinion of the commissioners present at the inquiry that 
there was sufficient prim4 facie ground for instituting further pro- 
ceedings, and whereas the said Lord Bishop of Worcester, in further 
pursuance of the said Act, did transmit or cause to be transmitted a 
copy of such report, and of the depositions to us the said Lord 
Bishop of Manchester (being the bishop of the diocese in which the 
said Thomas Whittaker Morris holds preferment), and whereas 
articles were thereupon drawn up, and filed as required by the said 
Act of Parliament, wherein the said Thomas Whittaker Morris was 
charged and articled touching his soul’s health and the lawful con- 
viction and reformation of his manners and excesses, and more 
especially for his having offended against the laws ecclesiastical in 
the month of January last past by being guilty of having com- 
mitted adultery ‘or fornication with a person named Bertha Lee, 
at the city of Worcester, and having caused great scandal to the 
Church, contrary to the statutes and to the canons and constitu- 
tion ecclesiastical of the realm, and more particularly set forth in 
the articles duly drawn, signed, brought in to this cause and filed, 
and now remaining in the registry of the diocese of Manchester, 
and whereas the said Thomas Whittaker Morris was duly served 
with a copy of the said articles, and was duly required by writing 
under our hand to appear and make answer to the said articles, 


VOL. IV.) TRINITY TERM, XXXII VICT. 


and whereas the said Thomas Whittaker Morris having been thrice 


called neglected to appear and make answer to the said articles, 


we rightly and duly proceeding in the said cause or proceeding, 
with the assistance of three assessors nominated by us, to wit, the 
Worshipful Augustus Frederick Bayford, Doctor of Civil Law (a bar- 
rister of not less than seven years standing) and Chancellor of the 
diocese of Manchester, the Venerable Robert Mosley Master, clerk, 
Master of Arts, Archdeacon of Manchester, and Richard Copley 
Christie, of the city of Manchester, Esquire, Barrister-at-Law, hay- 
ing heard, seen, and understood and fully and maturely discussed 
the merits and circumstances, and diligently searched into and con- 
sidered the whole proceedings had and done therein, and observed 
all and singular the matters and things that by law ought to be 
observed, and having heard witnesses examined in proof of the said 
articles do, on this Friday, the 13th day of December, 1861, pro- 
ounce, decree, and declare that the herein before-mentioned 
‘artiéles filed against the said Thomas Whittaker Morris have been 
proved so far as is by law necessary, and that the said Thomas 
Morris hath been shewn to be guilty of having within two years 
last past, to wit, in the month of January last, committed adultery 
or fornication with a person named Bertha Lee, at the city of 
Worcester, and having caused great scandal to the Church, con- 
trary to the statutes and to the canons and constitution ecclesias- 
tical of the realm, as particularly set forth in the articles; there- 
fore we, the said James Prince, Lord Bishop of Manchester, have 
thought fit to pronounce, and do accordingly pronounce, declare, 
and decree that by reason of the premises the said Thomas Whit- 
taker Morris ought by law to be suspended, and we hereby suspend 
him accordingly, ab officio eta beneficio for the space of three 
years, to commence from Sunday, the 13th day of December, 1861, 
and on which day we direct our said sentence to be published by 
affixing the same on the principal door of the said church of St. 
Peter, Ashton-under-Lyne, and we further decree that the said 
sentence shall remain in force until he, the said Thomas Whittaker 
Morris, shall produce a certifieate to our satisfaction signed by 
three beneficed clergymen of the diocese of Manchester of his good 
conduct during the said period of suspension, and such suspension 
be not taken off until he shall produce such certificate, and we 
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further condemn the ‘said Thomas Whittaker Morris to the costs 
incurred and to be incurred in this suit.” 

23. The sentence of suspension was affixed to the door of St. 
Peter’s church on Sunday, the 15th of December, 1861, before and 
during morning service; and a copy thereof was left so affixed. (1) 
No attempts were made to serve the plaintiff personally with a copy, 
or to bring its terms to his knowledge. Afterwards another 
sequestration, dated the 30th of September, 1864, of the profits of 
the benefice, was. served for the costs of the proceedings, under 
3 & 4 Vict. c. 86. 

24. The plaintiff after this sentence continued to reside at 23, 
St: Paul’s Street, Leeds, in the diocese of Ripon, for twenty-one 
months, when he went to reside in Manchester. 

24a. On one day in the year 1864, the plaintiff was in Ashton, 
and there was a repetition of the disturbances; in consequence of 
which he left:the town. The three years expired on the 12th of 
December, 1864; and a few days afterwards he sent to the Bishop 
of Manchester. certificates of good conduct, and a testimonial signed 
by three beneficed clergymen of the diocese who had known him 
particularly during the last fifteen months. 

25. On the 24th of December, 1864, Mr. Burder, the bishop’s 
secretary, by order of the bishop wrote to the plaintiff informing 
him that the certificates and testimonial had been submitted to the 
chancellor of the diocese, who considered them unsatisfactory in 
respect of the period of knowledge. 

26. The plaintiff within a few days called on the bishop to ask 
for explanations; but the bishop declined an interview. ‘The plain- 
tiff thereupon wrote to the bishop on the 5th of January, 1865, 
informing him that he would have complied with the letter of the 
sentence, but that he had not been served with a copy, and was not 
aware of its purport, and that, as soon as he learned that a certi- 
ficate from clergymen in the bishop’s diocese would be required, he 
came to reside in Manchester. On the 6th, the bishop’s secretary 
sent a reply, intimating that “the sentence was served in the usual 
legal manner (on the non-appearance of the party), by being affixed 
to the church door.” 


(1) This part of the case was amended during the argument by alleging pub- 
lication as in par. 11. 
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27. On the 17th of January, 1865, the bishop’s secretary wrote 


to the plaintiff informing him that the bishop was advised that the ~ 


church of St. Peter’s, Ashton, became vacant by s. 58 of the Act on 
the 8rd of July, 1862, by his not having returned into residence, 
as ordered by the proceedings taken in 1861 under the provisions 
of 1 & 2 Vict. ec. 106. 

28. In February, 1865, the plaintiff was again at Ashton, and 
within the benefice of St. Peter's there. Ona Sunday in that month 
he was in St. Peter’s church, but not officiating. A crowd collected, 
and hooted him. To avoid them, he left the town, being protected 
from the mob and escorted to the railway station by the police. 

29. The bishop, on the 14th of February, 1865, gave notice to 
the rector of the parish of Ashton, who is patron of St. Peter's, 
that the church and benefice of St. Peter’s, Ashton, “had become 
void of a clerk, by reason of the same having continued for the 
space of one whole year under sequestration issued under the provi- 
‘Sian’ of I & 2 Vict. c. 106, for disobedience to our monition and 
order requiring the Rey. IT. W. Morris, clerk, the late incumbent 
thereof, to reside on his said benefice.” The rector accordingly, by 
an instrument under his hand and seal, dated the 10th of March, 
1865, nominated and appointed the defendant to the benefice of 
St. Peter’s; and, without further communication with the plaintiff, 
the bishop, by instrument under his hand and seal, dated the 21st 
of March, 1865, licensed the defendant to the ‘benefice, and he was 
admitted thereto; and the aforesaid sequestrations were by an in- 
strument, dated the 21st of March, 1865, relaxed, and the relaxa- 
tion published by affixing a copy to the doors of St. Peter’s church 
on Sunday, the 26th of March, 1865, before and during morning 
service, and leaving it so affixed. 

30. Since that time the defendant has always officiated in the 
benefice, and received all the payments, rents, fees, and emoluments 
appertaining thereto. 

31. The plaintiff would have obeyed the order of the bishop 
issued on the 28th of May, 1861, to reside within his benefice, but 
for the aversion he entertained to encounter the mobbings and 
stoning hereinbefore described, and which there appears good rea- 
son to believe would have been repeated had he resided there 
according to the bishop’s order. 
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32. On or soon after the 15th of September, 1866, the plaintiff 
sent the bishop a testimonial: or certificate dated that day, and 
signed by three beneficed clergymen of the diocese of Manchester, 
that the plaintiff had been personally known to them for more than 
three years last past, that they had had opportunities of observing 
his conduct, and that during the whole of that time they verily 
believed he had lived piously, &c., and as becoming a minister in 
holy orders. The bishop objected to the plaintiff being termed in 
the testimonial “ perpetual curate of St. Peter’s, Ashton,” and also 
objected that two clergymen of Manchester and one of Preston could 
not all three be the plaintiff's “neighbours” at the same time. 

33. On the 3rd of November, 1866, a third certificate of good 
conduct was sent to the bishop by the plaintiff through his solici- 
tors. It covered more than three years, and was signed by three 
beneficed clergymen of Manchester living in the neighbourhood of 
the plaintiff. The plaintiff had during these three years continually 
resided in Manchester. 

34, On the 6th of November, 1866, the bishop in reply stated 
that “he should be ready to communicate with any of the bishops 
who might wish it, on the subject of Mr. Morris’s suspension, as was 
set forth in the circular letter issued by His Grace the Archbishop 
of York.” 

35. The plaintiff's attorneys then asked the bishop to furnish 
them with a copy of the circular letter issued by the Archbishop 
of York referred to in the bishop’s letter of the 6th of November. 
On the 13th the bishop replied, “ As I have already done all usually 
required in similar cases, I regret I must decline to comply with 
your request as regards the Rev. T. W. Morris. Iam still ready 
to attend to any application from a proper quarter.” The bishop’s 
secretary also wrote to the plaintiff’s attorney, informing them that 
“he did not feel at liberty to give a copy of the circular letter 
sent him in this case by his metropolitan, the Archbishop of 
York.” 

36. Since March, 1865, the defendant has in every month per- 
formed the duties of the church of St. Peter’s, has preached in the 
pulpit and has read prayers in the reading-desk of the said church, 
and has been in possession and is still in possession of the keys of 
the church. 
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37. The pleadings were annexed to and were to form part of the 
case. ‘The Court were to have all powers of amendment, and power 
to draw all inferences of fact, and to send the case back to the 
arbitrator who had settled it. 

The question for the opinion of the Court was, whether or not 
the plaintiff was the incumbent of the district church of St. Peter’s, 
Ashton-under-Lyne, and whether or not, and from what time, he 
was entitled to the payments, rents, fees, and emoluments received 
by the defendant. 

If the Court should decide in favour of the plaintiff, the amount 
of damages was to be ascertained by the arbitrator who settled the 
special case, and judgment for the plaintiff, with costs, was to be 
entered for the plaintiff for the amount so found. If the Court 
should decide in favour of the defendant, then judgment with costs 
was to be entered for the defendant. 


e April 26. J. Brown, Q.C.(C. Crompton, with him), for the plain- 
tiff. This case raises two questions: First, whether the plaintiff has 
ceased to be the incumbent of the church of St. Peter’s, Ashton- 
under-Lyne, under the provisions of 1 & 2 Vict. c. 106 ; and secondly, 
whether, if not, he is prevented from recovering from the defendant 
the profits of the benefice by the sentence of suspension that had 
been pronounced against him. The first depends on the effect of 
certain proceedings taken under 1 & 2 Vict. c. 106, in the course 
of which a sequestration was issued by the bishop, and the benefice 
eventually declared void; the second, upon other proceedings taken 
by the bishop under the Church Discipline Act, 3 & 4 Vict. c. 86. 

[On the first point he contended: 1. That the sequestration was 
void, because it was issued without hearing the plaintiff or giving 
him any notice to shew cause against it: citing Bonaker vy. 

Evans (1); Capel vy. Child (2); Reg. v. Archbishop of Canter- 
bury (3); Bartlet v. Kirwood (4); In re Pollard. (5) 2. That the 
order to reside and the sequestration were revoked by the decree 
of suspension. 3. That the benefice had not become void under 
the Act because the plaintiff had not been guilty of any wilful dis- 
obedience to the order, since he could not reside on account of the 


(1) 16 Q. B. 162; 201. 5.(QB) (8) 1E.&B.545; 28L.J.(Q.B.) 154. 
187. (4) 2E.& B, 771; 23 L. J.(Q.B) 9. 


(2) 20. & J, 558, (5) Law Rep. 2 P. C. 106. 
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popular feeling, which endangered his life, and because of the order 
of suspension. Upon these points, however, the Court eventually 
gave no decision, and a fuller report of the argument on them is 
therefore omitted. ] 

The second question is, whether the proceedings taken by the 
bishop under the Church Discipline Act (3 & 4 Vict. c. 86), prevent 
the plaintiff being entitled to maintain this action. The plaintiff 
contends: Ist. That the three years named in the decree have 
elapsed, and that he has given in a certificate which satisfies the 
decree. 2. That the sequestration was afterwards revoked on the 
appointment of the defendant to the benefice, and that the sentence 
of suspension, unaccompanied by sequestration, does not prevent 
the plaintiff's right to recover the profits of his benefice. 3. That 
the sentence is illegal and void on its face. 

On the first point it is material to notice that the sentence was 
given in the plaintiff's absence, and this in itself would appear to 
be a fatal objection to it: see Gibson’s Codex, 1046. 

[Boviu1, C.J. The whole of the Church Discipline Act proceeds 
upon the assumption that the sentence may be pronounced in the 
absence of the accused. | 

The last certificate fulfilled all the conditions except that it was 
only for three years and not the whole period of suspension; but 
the whole period must mean the period of three years and not the 
whole period from the commencement of the suspension: other- 
wise if, as in the present case, the person suspended is out of the 
diocese at the time the sentence is pronounced, and continues out 
of it a day even from not knowing the contents of the decree, it is 
impossible he should ever fulfil the conditions of the decree, since 
he can never have known any neighbouring clergymen of the 
diocese during the whole time of the suspension. 

[Bovirt, C.J. It may be hard, but if the sentence is valid, we 
cannot alter the express words of it. | 

The question whether it is invalid on that ground can hardly 
now be raised except in a court of error, though it is very doubtful 
whether it is not so. 

Secondly. The sequestration was relaxed on the 21st of March, 
1865, and it would appear from the case of Bunter vy. Cresswell (1), 

(1) 14 Q. B, 825; 19 L. J. (Q.B.) 857. 
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that until sequestration the profits of the benefice belong to the 
suspended clergyman not to the ordinary, for there a rule was made 
absolute to pay over to a prior sequestrator, representing the credi- 
tors of a suspended clergyman, the amount of the profits arising 
before sequestration though after the suspension. 

[Bovint, C.J. There the question was only between the two 
sequestrators, and the bishop paid into Court the amount of the 
profits up to the date of the sequestration, so no judgment really 
was given on that point. ] 

That is the only authority in the books. If the clergyman is not 
entitled to the profits they are in abeyance, which is contrary to 
the principles of our law. When a clergyman becomes insolvent 
or bankrupt, the profits do not pass to the assignees till the seques- 
tration issues: Waite vy. Bishop (1); Hopkins v. Clarke. (2) 

Thirdly. The sentence is void on its face. This is a proceeding 
under a statutable authority, created by 3 & 4 Vict. c. 86, and it 
fg nécessary, therefore, that there should appear on the face of the 
sentence an ayerment of all that is necessary to give rise to the 
statutable authority: Christie v. Unwin (8); Gosset v. Howard (4) ; 
Rea v. Fowler (5); Rew v. Dugger (6); Bodenham vy. Ricketts (7) ; 
Rex vy. Maby. (8) The sentence does not shew on the face of it 
that the plaintiff received notice of the proceedings, or that the 
proceedings were public as required by s. 4 of the Act. 

[Bovitt, C.J. We are dealing with the jurisdiction of the 
Bishop of Manchester, and he is put in motion by a report, and 
must not the rule of law omnia rite fieri presumuntur apply to the 
proceedings which result in that report ?] 

The Bishop of Manchester would have the means of knowing if 
the requirements of the Act had been complied with in those 
preliminary proceedings. 

Lastly. The sentence is bad on its face, because it states the 
offence for which the sentence is awarded in the alternative as 
adultery or fornication. These are distinct offences, and are men- 

(1) 10. M. & R. 507. (4) 10 Q B, 411, 452; 16 L. J. 

(2) 4B. & 8. 836; 38L.J.(QB) (QB.) 345, 

93; in error,5 B. & 8. 753; 83 L. J. (5) 1 Salk. 293. 
(Q.B.) 884. (6) 6B. & A. 791. 


(3) 11 A. & E. 873, (7) 2H, & W. 182. 
(8) 3D. & R. 570, 
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tioned separately in 1 Hen. 7, c. 4, by which the punishment of 
imprisonment was authorized ; adultery was much the most serious : 
6 Bing. Ecc. Ant. 230, 231; Van Espen, Jus. Hcclesiasticum, 
pars. 3, tit. 4, c. 6. There are many cases which shew that the 
crime must not be stated in the alternative: Reg. v. Sadler (1); 
Rea v. North (2) ; Rea v. Morley. (3) If adultery was charged in 
the articles, and fornication was proved, the clerk ought to be- 
acquitted. 

Holker, Q.C. (John Edwards with him), for the defendant. 
The proceedings under the Church Discipline Act were valid, and 
deprive the plaintiff of his right to recover in this action. The 
case of Bunter v. Creswell (4) is really an authority in favour of the 
defendant, for it clearly lays down that a sentence of suspension 
while it lasts has the same effect as a sentence of deprivation and 
degradation ; and Cripps’ Church and Clergy, 5th ed. 679, states, as 
an inference from that case, that the effect of a sentence of suspension 
is the same as if the clergyman were dead for the time. The very 
meaning of the term “ab officio et a beneficio” implies that the 
clergyman is deprived of the profits as well as the office. It has 
been held that for a suspended clergyman to preach is to be guilty 
of contempt: Bishop of London vy. Day.(5) The bishop has to: 
provide for the performance of the duties of the benefice, and the 
profits belong to him for that purpose. 

[Brett, J. How do you interpret the words of the 12th section 
of the Act, that such sentences may be enforced by the like means 
as a sentence pronounced by an ecclesiastical court of competent 
jurisdiction ?] 

That is a general section applying to all cases in which a sentence 
needs to be enforced; here, at any rate, the sentence has been 
enforced by the issuing of the sequestration, and it does not cease 
to be of force because the sequestration is relaxed. Then as to the 
form of the sentence, the Bishop of Manchester need only set out 
generally the particulars of the preliminary proceedings with which 
he had nothing to do, If there was any irregularity, the plaintiff 
should have appeared and availed himself of it. 

(1) 2 Chit. 519. (4) 14 Q B. 825; 19 L. J. 


(2) 6D. & R. 148. (Q.B.) 357. 
(8) LY. & J, 221. (5) 1 Rob. Ecc, Cases, 724 
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With respect to the alleged uncertainty in the offence, the two 
offences are really the same. They are merely two forms of the 
same offence. In the cases cited for the plaintiff, the offences, 
though similar, are really distinct, and that is the ground of the 
decisions. 

Brown, Q.C., in reply. 

Cur. adv. vult. 


July 5. The judgment of the Court (Bovill, C.J., Keating and 
Brett, JJ.), was delivered by 


Boviut, C.J. The plaintiff claimed to maintain this action as 
incumbent of St. Peter’s, Ashton, and as being legally entitled to 
the temporalities of that benefice. The defendant had been ap- 
pointed to, and was actually in possession of, the living. The 
plaintiff was bound to establish his title to maintain the action; 


“and, in the view which we take of the case, it will not be necessary 


to consider the validity of the defendant’s appointment. 

The plaintiff had been duly appointed incumbent of the chapelry 
in question: but his right to sue in this action was contested on 
several grounds, one of which was that, by certain proceedings 
instituted against him under the Church Discipline Act, and by 
the decree or sentence of the 13th of December, 1861, the plaintiff 
had been suspended ab officio et a beneficio: and, as we are of 
opinion that this objection must prevail, it is unnecessary to enter 
into many of the points and arguments that were brought to our 
-attention by the learned counsel who argued the case. 

By this sentence the plaintiff was suspended ab officio et a 
beneficio for three years from the 13th of December, 1861, and 
until the plaintiff should produce a certificate to the bishop’s satis- 
faction, signed by three neighbouring beneficed clergymen of the 
diocese of Manchester, of his good conduct during the said period 
of suspension; and it was declared that such suspension should 
not be taken off until he should produce such certificate. 

The sentence was duly published, and has never been revoked. 
An attempt was made by the plaintiff's counsel to shew that it had 
been complied with, and that a proper certificate of good conduct 
had been obtained ; but, as we intimated in the course of the argu- 
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ment, it was impossible, upon the facts stated in the special case, 
for him to maintain that position: and we are still of that opinion. 

After the sentence was pronounced, a sequestration of the profits 
of the living was issued by the bishop on the 30th of September, 
1864, for the purpose of satisfying the costs of the proceedings and 
providing for the performance of the duties of the incumbent; and 
it was to continue during the pleasure of the bishop. 

This sequestration, together with another which had been issued 
by reason of the plaintiffs non-residence, were both revoked and 
taken off on the 24th of March, 1865, on the occasion of the defend- 
ant being appointed to the living. 

If that appointment of the defendant was valid, the plaintiff of 
course could have no title to maintain this action. But his learned 
counsel contended that such appointment of the defendant was 
void by reason of an irregularity in the proceedings; and, assuming 
such objection to be valid, and that the plaintiff is therefore still 
legally the incumbent of the chapelry, the effect, as it seems to us, 
is, that the sentence of suspension of the 13th of December, 1861, 
is still in force as against him. 

It was contended, however, on the part of the plaintiff, that the 
sequestration which issued under this sentence having been relaxed 
in 1865, and no fresh sequestration having been issued, he was 
not prevented from claiming and asserting his right to the profits 
of the living; and this raises an important question as to the effect 
of a sentence of suspension ab officio et a beneficio, when either no 
sequestration has followed upon it, or when, after a sequestration 
issued, it has been relaxed. 

A sequestration may be necessary, in order to entitle the bishop’s 
nominee to receive the profits: but the absence of the sequestra- 
tion, or its being relaxed, cannot in our judgment alter the éffect 
of the sentence or entitle the plaintiff to recover any profits of 
which he was by the sentence, and during its continuance, deprived. 

In the case of Bunter v. Cresswell (1) it was held, in accordance 
with what is said in Gibson’s Codex (2), that a sentence of suspen- 
sion ab officio et a beneficio is a sentence of degradation and depri- 
vation, but both in a qualified sense, because only temporary ; but 
that it did operate as a temporary degradation and deprivation. 

(1) 14 Q. B. 825; 19 L. J. (Q.B.) 857. (2) Codex, vol. ii. p. 1047, ed..2. 
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It is quite’ true that in that case the Court said that the plaintiff's 
right there was suspended from the 13th of September, 1846, the 
date of the publication of the sequestration: but, in that case, no 
claim was made except as from that date ; and, in the paragraph 
immediately preceding the passage last cited from the judgment, 
the Court say: “It seems to us that on principle it is clear that 
the suspension for the time of its endurance operates in respect of 
the perception of profits as amotion or death.” We entirely concur 
in that view, and are of opinion that, as long as the sentence of 
suspension remains in force, the incumbent can no more maintain 
a legal claim to thé temporalities than he could claim to exercise 
his spiritual functions ; “and that his right to both is suspended by 
the mere force of the sentence itself. 

We are of opinion that the sentence of suspension operates per se 
to incapacitate the suspended clerk from bringing any action or 
instituting any suit to recover the profits of the benefice ; and that, 

“whéther “a sequestration be issued or not, or, having issued, is 
afterwards revoked, the clerk is not restored until the sentence be 
altered or satisfied.” 

Several objections were then taken to the form of the sentence ; 
and it was contended that it was bad on the face of it. One of 
these objections was that it did not appear what the offence was 
with which the plaintiff was charged, and that the statement of it 
was in the alternative and uncertain, inasmuch as it was stated to 
be “adultery or fornication.” But we think that the charge is 
substantially one of an act of incontinence with the female named 
in the charge, and that it is immaterial for the purpose of these 
proceedings whether she was married or a single woman. 


Another objection raised to the validity of the sentence was, that it- 


did not shew that the provisions of the Act of Parliament had been 
complied with, or that the Bishop of Manchester had jurisdiction 
in the case. But, in our opinion, these objections also fail. We 
think that the offence does appear to have heen committed within 
the diocese of Worcester, and that the jurisdiction of the Bishop of 
Manchester, which arises under the 5th section of the Act of Parlia- 
ment, is sufficiently shewn. We think it was not necessary to 
shew on the face of the sentence that the seven days’ notice of the 
execution of the commission was given, as directed by s. 4, or that 


703 


1869 
Morris 


CP 
O@DEN. 


704 


1869 


Morris 
%. 
OGDEN. 


July 5, 


COURT OF COMMON PLEAS. [L. R. 


the inquiry was in public, or to shew that the provisions of the 
statute as to the preliminary. proceedings, with which the Bishop 
of Manchester was not concerned, had been strictly observed. 

A further point was mentioned by Mr. Brown, viz. that the 
sentence was not pronounced in the presence of the plaintiff, nor 
served upon him. But we did not understand that this point was 
seriously pressed, nor is there in our opinion any valid objection 
to the sentence on these grounds. 

We think that the whole of the objections to the sentence of 
suspension fail; that, by that sentence, the plaintiff was deprived 
of all right to the profits of the living or to sue for them so long 
as that sentence remained unrevoked; that it is still in force; and 
that the judgment should therefore be in favour of the defendant. 


Judgment for the defendant. 


Attorneys for plaintiff: Dale & Stretton. 
Attorney for defendant: G. Wray. 


FOSTER v. MACKINNON. 
Bill of Eauchange—Indorsement obtained by means of a Fraudulent Representa- 
tion—Misdirection—Negligence. 

The defendant was induced to put his name upon the back of a bill of exchange 
by the fraudulent representation of the acceptor that he was signing a guarantee. 
In an action against him as indorser at the suit of a bona fide holder for value, 
the jury were directed that, ‘if the defendant’s signature to the document was 
obtained upon a fraudulent representation that it was a guarantee, and the de- 
fendant signed it without knowing that it was a bill, and under the belief that it 
was a guarantee, and if he was not guilty of any negligence in so signing the 
paper, he was entitled to the verdict :”— 

Held, a proper direction. 


Action by indorsee against indorser on a bill of exchange for 
3000/. drawn on the 6th of November, 1867, by one Cooper upon 
and accepted by one Callow, payable six months after date, and 
indorsed successively by Cooper, the defendant, J. P. Parker, 
T. A. Pooley & Co., and A. G. Pooley, to the plaintiff, who became 
the holder for value (having taken it in part-payment of a debt 
due to him from A. G. Pooley) before it became due, and without 
notice of any fraud. 
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The pleas traversed the several indorsements, and alleged that 
the defendant’s indorsement was obtained from him by fraud. 

The cause was tried before Bovill,C.J., at the last spring assizes 
at Guildford. The defendant, who was a gentleman far advanced 
in years, swore that the indorsement was not in his handwriting, 
and that he had never accepted nor indorsed a bill of exchange; 
but there was evidence that the signature was his; and Callow, 
who was called as a witness for the plaintiff, stated that he saw 
the defendant write the indorsement under the following circum- 
stances :—Callow had been secretary to a company engaged in the 
formation of a railway at Sandgate, in Kent, in which the defend- 
ant (who had property in the neighbourhood) was interested ; and 
the defendant had some time previously, at Callow’s request, 
signed a guarantee for 3000/., in order to enable the company to 
obtain an advance of money from their bankers. Callow took the 
bill in question (which was drawn and indorsed by Cooper) to the 
“deféndant, and asked him to put his name on it, telling him it was 
a guarantee; whereupon the defendant, in the belief that he was 
signing a guaranteesimilar to that which he had before given (and 
out of which no liability had resulted to him), put his signature on 
the back of the bill immediately after that of Cooper. Callow 
only shewed the defendant the back of the paper: it was, however, 
in the ordinary shape of a bill of exchange, and bore a stamp, the 
impress of which was visible through the paper. 

The Lord Chief Justice told the jury that, if the indofsement 
was not the signature of the defendant, or if, being his signature, 
it was obtained upon a fraudulent representation that it was a 
guarantee, and the defendant signed it without knowing that it 
was a bill, and under the belief that it was a guarantee, and if the 
defendant was not guilty of any negligence in so signing the 
paper, he was entitled to the verdict. 

The jury returned a verdict for the defendant. 


Sir J. D. Ooleridge, S. G., in Easter Term last, obtained a rule 
nisi for a new trial, on the grounds of misdirection and that the 


verdict was against evidence. 
Ballantine, Serjt., Brown, Q.C., and Archibald, shewed cause. 
Two questions arise here—1. Whether there was any negligence 
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on the part of the defendant in signing the document as he did. 
2. Whether, assuming Callow’s evidence to be true, the defendant 
can be responsible upon an indorsement so fraudulently obtained. 
In considering the first of these questions, regard must be had to 
the age and condition of the party. What would be negligence in 
a merchant or a banker would not necessarily be negligence on the 
part of a gentleman of great age and impaired physical powers. 
Negligence must in all cases be a relative term: Lynch v. 
Nurdin. (1) Then, as to the second question. It is essential to 
every contract that there be volition. A man cannot be said to 
contract when he signs a paper upon a representation and under a 
belief that he is signing something different from that which it 
turns out to be; to make a valid and binding contract, the mind 
must go with the act. This arises upon the traverse of the indorse- 
ment. Upon the facts proved, the defendant cannot be said to 
have indorsed the bill at all. The rule which is applicable to 
deeds is equally applicable to bonds and to bills of exchange: 
Com. Dig. Fait (B. 2); Thoroughgood’s Case (2), and note R. re- 
ferring to Keilwey, 70, b., pl. 6; Swan v. North British Austra- 
lasian Company (3); Polhill v. Walter. (4) Where a man puts 
his name as acceptor or indorser on a blank stamp, he becomes 
responsible, if the bill is afterwards filled up and gets intc the 
hands of a bona fide holder for value, to the full amount which 
the stamp will cover: Russel v. Langstaffe (5); Montague v. Per- 
kins (6); Byles on Bills, 9th ed. 181; but in such case he intends 
to become a party to the bill. All the cases in which one who 
has been defrauded has been held liable upon the bill or note are 
explainable on the ground of agency: Byles on Bills, 9th ed. 181. 
Young v. Grote (7) may be sustained on that ground. (8) But 
the fact of agency must be first established: Awde v. Dizon (9); 
Kingsford v. Merry. (10) In Ingham vy. Primrose (11), the defend- 


@) Ors 29; (16 Q. B. 560); of Williams, J., in Ha 
(2) 2 Co. Rep. 9. b. parte Swan (7 C. B. (N.S.) 445); and 
(8) 2H. & C. 175. of Blackburn, J., in Gum v. Tyrie 
(4) 3 B. & Ad. 114. (4 B. & 8. 680, 718). 

(5) 2 Doug. 514. (9) 6 Ex. 869. 

(6) 22 L. J. (C.P.) 187. (10) 11 Ex. 577; in error, 1 H. & N. 
(7) 4 Bing, 253; 12 Mo. 484, 503. 


(8) See the observations upon that (11) 7 C. B. (N.S.) 82; 28 L. J. 
case of Parke, B., in Robarts v..Tucker (C.P.) 294, 
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ant had once made a complete bill, and the ground of the decision 
was that he had negligently omitted to cancel or destroy it 
effectually. 

Sir J. D. Coleridge, 8. G., Sir G. Honyman, Q.C., and Talfourd 
Salter, in support of the rule. The fact that the defendant’s in- 
dorsement on the bill was obtained by a fraudulent representation 
that he was signing something else, is no answer to the claim of a 
bona fide holder for value, without notice of the fraud. No doubt, 
as a general rule, fraud vitiates all contracts. But a bil! of ex- 
change is not in the ordinary sense of the word a contract at all. 
The law-merchant imposes certain obligations on parties who put 
their names on bills of exchange,—obligations altogether apart 
from the ordinary obligations arising out of other contracts. Bills 
of exchange now form an important part of the currency of the 
country. No matter how a bill or note may be tainted with fraud, 
or even if it has been obtained by duress or by felony, that is no 
* answer to an action at the suit of a bona fide holder for value: 
Bayley on Bills, 472, 473, 534; Chitty on Bills, 10th ed. 50, 53, 
178; Byles on Bills, 8th ed.57; Duncan v. Scott (1); Marston v. 
Allen (2); Harvey vy. Towers (8); Parsons on Bills, ed. 1865, pp. 
109—115, citing, amongst other cases, Putnam v. Sullivan (4), where 
Parsons, C.J. (5) says: ‘The counsel for the defendants agree that 
generally an indorsement obtained by fraud shall hold the indorsers 
according to the terms of it; but they make a distinction between 
the cases where the indorser through fraudulent pretences has been 
induced to indorse the note he is called on to pay, and where he 
never intended to indorse a note of that description, but a different 
note and for a different purpose. Perhaps’ there may be cases in 
which the distinction ought to prevail ; as, where a blind man had 
a note falsely and fraudulently read to him, and he indorsed it, 
supposing it to be the note read to him. But we are satisfied that 
an indorser cannot avail himself of this distinction bat in cases 
where he is not chargeable with any laches or neglect or misplaced 
confidence in others.” In Rew v. Hales (§), the prisoner had got 
from a member of parliament named Gibson a blank frank, which 


(1) 1 Camp. 109. (4) 4 Massachusetts, Rep. 45. 
(2) 8M, & W. 494. (5) At p. 54. 
(8) 6 Ex. 656. (6) 17 How. St. Tr. 161. 
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1869 he subsequently, by writing over the signature and altering the 
Fostm: word “free” into “for” and adding “ myself and partners,” turned 
Maceixnox, into a promissory note for 2600/.; and, though the most eminent 
counsel of the day were retained to defend him, it did not occur to 
any of them that the then necessary allegation in the indictment 
of the intent to defraud Gibson failed in proof, which it would 
have done if the argument urged here is well founded, viz. that 
Gibson was not liable on the note, and therefore could not be 
defrauded. So, in Rea v. Reveit (1), A. by false representations 
induced B. to sign his name to a blank stamped paper, which A. 
afterwards secretly filled up as a promissory note for 100/., and 
induced C. to advance him 1002. upon it. A. was indicted for 
defrauding C.; and it was held that C. had his remedy against B. 
on the note, and that the fraud therefore not being upon C. but 
upon B., the indictment was not sustained by the evidence. 
Wherever there is consideration, fraud may be disregarded. If a 
stolen bill gets into circulation, the acceptor is liable at the suit 
of a bona fide holder for value. That is asserted in Ingham v. 
Primrose. (2) Awde v. Dixon (8) is like Stagg v. Elliott. (4) 
This was not a case of forgery: it was a mere fraudulent procure- 
ment of the defendant’s signature to a genuine and a complete 
bill. Thoroughgood’s Case (5) is peculiar, and not very in- 
telligible; and in the case cited from Keilwey, 76. b., the deed 

was fraudulently read by the grantee himself. 

[Brert, J. Nance v. Lary (6), cited in Parsons on Bills, 114, 
seems to be very much to the purpose. In that case, the defendant 
and one Langford being about to execute a bond in blank, the latter 
produced a sheet of paper, upon which the defendant signed his 
name; whereupon Langford suggested that the signature was so 
far from the bottom of the paper that there might not be room for 
the bond to be written above it, and produced another sheet for the 
defendant to sign so as to leave sufficient room for the intended 
bond. Langford, with apparent carelessness, slipped the first sheet 
aside, and signed the other with the defendant, who carried it to 


(1) Byles on Bills, 8th ed. 124, (4) 12. C. B. (NS.) 878. 
(2) 7C. B. CNS.) 82, 85; 28 L. J. (5) 2 Co. Rep. 9. b. 
(C.P.) 294. (6) 5 Alabama Rep. 370. 


(8) 6 Ex. 869. 
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the clerk of the court to be filled up, leaving the former with 
Langford, under the impression that it had been or would be de- 
stroyed. Subsequently, Langford caused the note upon which the 
present suit was brought to be written over the blank signature of 
the defendant retained by him, and negotiated it to the plaintiff. 
Collier, C.J., said: “The making of the note by Langford was not 
a mere fraud upon the defendant ; it was something more. It was 
quite as much a forgery as if he had found the blank, or purloined 
it from the defendant’s possession. Ifa recovery were allowed upon 
such a state of facts, then every one who indulges in the idle habit 
of writing his name for mere pastime, or leaves sufficient space 
between a letter and his subscription, might be made a bankrupt 
by having promises to pay money written over his signature. Such 
a decision would be alarming to the community, has no warrant in 
law, and cannot receive our sanction.” | 

In that case the defendant never intended to sign the instrument 
“otal. Byles, J., in his judgment in Swan v. North British Austra- 
lasian Company (1), in the Exchequer Chamber, says: “ The object 
of the law-merchant as to bills and notes made or become payable 
to bearer is, to secure their circulation as money ; therefore honest 
acquisition confers title. To this despotic but necessary principle, 
the ordinary rules of the common law are made to bend. The mis- 
application of a genuine signature written across a slip of stamped 
paper (which transaction, being a forgery, would in ordinary cases 
convey no title), may give a good title to any sum fraudulently in- 
scribed, within the limits of the stamp, and in America, where 
there are no stamp-laws, to any sum whatever. Negligence in the 
maker of an instrument payable to bearer makes no difference in 
his liability to an honest holder for value: the instrument may be 
lost by the maker without his negligence, or stolen from him, still 
he must pay.” 

[Byuus, J. If that be right, it can only be with reference to the 
case of a complete instrument; it can hardly be applicable to a 
case where a man’s signature has been obtained by a fraudulent 
representation to a document which he never intended to sign.] 

Then, the verdict was clearly against the weight of evidence 
upon the question of negligence. Can it-be said that it was any 

(1) 2H. & C, at p, 184. 
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other than gross negligence on the part of the defendant to put 
his name upon the back of a*document such as that described, 
without even looking atthe face of it. If any one is to suffer from 
his misplaced confidence in Callow, it surely must be the defendant 


himself. 
Our. adv. vult. 


July 5. The judgment of the Court (Bovill, CJ., Byles, 
Keating, and Montague Smith, JJ.) was delivered by 


Byxes, J. This was an action by the plaintiff as indorsee of a 
bill of exchange for 30002, against the defendant, as indorser. The 
defendant by one of his pleas traversed the indorsement, and by 
another alleged that the defendant’s indorsement was obtained 
from him by fraud. The plaintiff was a holder for value before 
maturity, and without notice of any fraud. 

There was contradictory evidence as to whether the indorsement 
was the defendant’s signature at all; but, according to the evidence 
of one Callow, the acceptor of the bill, who was called as a witness 
for the plaintiff, he, Callow, produced the bill to the defendant, a 
gentleman advanced in life, for him to put his signature on the 
back, after that of one Cooper, who was payee of the bill and first 
indorser, Callow not saying that it was a bill, and telling the 
defendant that the instrument was a guarantee. The defendant 
did not see the face af the bill at all. But the bill was of the 
usual shape, and bore a stamp, the impress of which stamp was 
visible at the back of the bill. The defendant signed his name 
after Cooper’s, he the defendant (as the witness stated) believing 
the document to be a guarantee only. 

The Lord Chief Justice told the jury that, if the indorsement 
was not the defendant’s signature, or if, being his signature, it was 
obtained upon a fraudulent representation that it was a guarantee, 
and the defendant signed it without knowing that it was a bill, and 
under the belief that it was a guarantee, and if the defendant was 
not guilty of any negligence in so signing the paper, the defendant 
was entitled to the verdict. The jury found for the defendant. 

A rule nisi was obtained for a new trial, first, on the ground of 
misdirection in the latter part of the summing-up, and secondly, 
on the ground that the verdict was against the evidence.’ 
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As to the first branch of the rule, it seems to us that the question 
arises on the traverse of the indorsement. The case presented by 
the defendant is, that he never made the contract declared on; 
that he never saw the face of the bill; that the purport of the 
contract was fraudulently misdescribed to him; that, when he 
signed one thing, he was told and believed that he was signing 
another and an entirely different thing ; and that his mind never 
went with his act. 

It seems plain, on principle and on authority, that, if a blind 
man, or a man who cannot read, or who for some reason (not im- 
plying negligence) forbears to read, has a written contract falsely 
read over to him, the reader misreading to such a degree that the 
written contract is of a nature altogether different from the con- 
tract pretended to be read from the paper which the blind or 
illiterate man afterwards signs; then, at least if there be no 
negligence, the signature so obtained is of no force. And it is 

“jnyalid not merely on the ground of fraud, where fraud exists, but 
on the ground that the mind of the signer did not accompany the 
signature; in other words, that he never intended to sign, and 
therefore in contemplation of law never did sign, the contract to 
which his name is appended. 

The authorities appear to us to support this view of the law. 
In Thoroughgood’s Case (1) it was held that, if an illiterate man 
have a deed falsely read over to him, and he then seals and delivers 
the parchment, that parchment is nevertheless not his deed. In 
a note to Thoroughgood’s Case (1), in Fraser’s edition of Coke’s 
Reports, it is suggested that the doctrine is not confined to the 
condition of an illiterate grantor; and a case in Keilwey’s Re- 
ports (2) is cited in support of this observation. On reference to 
that case, it appears that one of the judges did there observe that 
it made no difference whether the grantor were lettered or un- 
lettered. That, however, was a case where the grantee himself 
was the defrauding party. But the position that, if a grantor or 
covenantor be deceived or misled as to the actual contents of the 
deed, the deed does not bind him, is supported by many authorities: 
see Com. Dig. Fait (B. 2); and is recognized by Bayley,B., and 
the Court of Exchequer, in the case of Hdwards v. Brown. (8) 

(1) 200. Rep.9.b. (2) Keilw. 70, pl.6. (8) 10. & J. 312, 
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Accordingly, it has recently been decided in the Exchequer Cham- 
ber, that, if a deed be delivered, and a blank left therein be after- 
wards improperly filled up (at least if that be done without the 
grantor’s negligence), it is not the deed of the grantor: Swan v. 
North British Australasian Land Company. (1) 

These cases apply to deeds; but the principle is equally appli- 
cable to other written contracts. Nevertheless, this principle, 
when applied to negotiable instruments, must be and is limited in 
its application, These instruments are not only assignable, but 
they form part of the currency of the country. A qualification of 
the general rule is necessary to protect innocent transferrees for 
value. If, therefore,a man write his name across the back of a 
blank bill-stamp, and part with it, and the paper is afterwards 
improperly filled up, he is liable as indorser. If he write it across 
the face of the bill, he is liable as acceptor, when the instrument 
has once passed into the hands of an innocent indorsee for value 
before maturity, and liable to the extent of any sum which the 
stamp will cover. 

In these cases, however, the party signing knows what he is 
doing : the indorser intended to indorse, and the acceptor intended 
to accept, a bill of exchange to be thereafter filled up, leaving the 
amount, the date, the maturity, and the other parties to the bill 
undetermined. 

But, in the case now under consideration, the defendant, accord- 
ing to the evidence, if believed, and the finding of the jury, never 
intended to indorse a bill of exchange at all, but intended to sign 
a contract of an entirely different nature. It was not his design, 
and, if he were guilty of no negligence, it was not even his fault 
that the instrument he signed turned out to be a bill of exchange. 
It was as if he had written his name on a sheet of paper for the 
purpose of franking a letter, or in a lady’s album, or on an order 
for admission to the Temple Church, or on the fly-leaf of a book, 
and there had already been, without his knowledge, a bill of 
exchange or a promissory note payable to order inscribed on the 
other side of the paper. To make the case clearer, suppose the 
bill or note on the other side of the paper in each of these cases 
to be written at a time subsequent to the signature, then the frau- 

(1) 2H. & ©. 175. 
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-dulent misapplication of that genuine signature to a different 
purpose would have been a counterfeit alteration of a writing with 
intent to defraud, and would therefore have amounted to a forgery. 
In that case, the signer would not have been bound by his signa- 
ture, for two reasons,—first, that he never in fact signed the writing 
declared on,—and, secondly, that he never intended to sign any 
-such contract. 

In the present case, the first reason does not apply, but the 
second reason does apply. The defendant never intended to sign 
that contract, or any such contract. He never intended to put his 
name to any instrument that then was or thereafter might become 
negotiable. He was deceived, not merely as to the legal effect, 
but as to the actual contents of the instrument. 

We are not aware of any case in which the precise question now 
‘before us has arisen on bills of exchange or promissory notes, or 
been judicially discussed. In the case of Ingham v. Primrose (1), 
and the case of Nance v. Lary (2), both cited by the plaintiff, the 
facts were very different from those of the case before us, and have 
but a remote bearing on the question. But, in Putnam y. Sul- 
-livan, an American case, reported in 4 Mass. 45, and cited in 
Parsons on Bills of Exchange, vol. i. p. 111, n., a distinction is 
taken by Chief Justice Parsons between a case where an indorser 
intended to indorse such a note as he actually indorsed, being 
induced by fraud to indorse it, and a case where he intended to 
indorse a different note and for a different purpose. And the 
Court intimated an opinion that, even in such a case as that, a 
-distinction might prevail and protect the indorsee. 

The distinction in the case now under consideration is a much 
plainer one; for, on this branch of the rule, we are to assume that 
the indorser never intended to indorse at all, Dut tosign a contract 
of an entirely different nature. 

For these reasons, we think the direction of the Lord Chief 
Justice was right. 

With respect, however, to the second branch of the rule, we are 
-of opinion that the case should undergo further investigation. 
We abstain from giving our reasons for this part of our deci- 


(1) 7 C. B. (N.S.) 88; 28 L. J. — (2) 5 Alabama, 370, cited 1 Parsons 
(C.P.) 294, on Bills, 114, n. 
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1869 sion only lest they should prejudice either party on a second 


Foster inquiry. ¥ 
v. 


Maceywox, Lhe rule, therefore, will be made absolute for a new trial. 
Rule absolute. 
Attorney for plaintiff: FP. W. Mount. 
Attorneys for defendant: Barlow, Bowling, & Williams. 
June 18. [IN THE EXCHEQUER CHAMBER. ] 


ASTLEY anp ANOTHER, ASSIGNEES oF Joyce & Co., Banxruprs, v. GURNEY 
AND OTHERS. 


Bankrupt—Mutual Credit, within 12 & 13 Vict. c. 106, s. 171. 


On the 80th of March, 1865, J. & Co. indorsed and deposited with the defend- 
ants bills of lading for cotton and coffee valued at 7048/., as collateral security for 
the defendants’ acceptance at three months for 5000/., which became due on the 
28rd of June, J. & Co. undertaking ‘‘ to provide funds one day before maturity of 
the bill.” 

On the 5th of April, J. & Co. indorsed and deposited with the defendants bills of 
lading for other cotton valued at 4280/., and four bills of exchange amounting to 
24001., as collateral security for a further acceptance of the defendants for 50000.. 
due June 380th, J. & Co. undertaking “to provide funds before maturity to keep. 
the defendants out of cash advance.” 

J. & Co. were at this time already largely indebted to the defendants upon bills. 
which the defendants had discounted for them, and which were subsequently dis- 
honoured; and on the 19th of May J. & Co. became bankrupt. Before their bank- 
ruptcy, J. & Co. gave their assent that the defendants should sell the cotton and 
coffee and receive the proceeds. 

The cotton was sold and the proceeds received by the defendants before the 
bankruptcy of J. & Co. ‘The coffee did not arrive until after the bankruptcy. It 
was then sold by the defendants, The four bills deposited with the defendants 
were duly paid, 

The securities deposited on the 30th of March and 5th of April respectively, 
realized 11,8167. 12s. 3d., thus leaving, after payment of the defendants’ acceptances. 
for 5000/. and 5000/., a balance of 18167, 12s. 8d., which the defendants claimed 
to set off against the debt due to them from J. & Co., under 12 & 18 Vict. c. 106, 
s. 171 :— 

Held, by the Court of Common Pleas, upon the authority of Naoroji v. Char- 
tered Bank of India (Law Rep. 3 C. P. 444), a case of mutual credit as to the 
cotton and coffee: aliter as to the bills, upon the authority of Young v. Bank of 
Lengal (1 Moo. P. C. 150); and judgment was given for the plaintiffs for 
18160. 12s, 3d. 


The Exchequer Chamber (Kelly, C.B., dissenting), reversed the judgment. 


THIs was an action brought to recover a sum of 18162. 12s. 3d. 
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as money received by the defendants to the use of the plaintiffs as 
assignees of Joyce & Co., bankrupts. The following case was 
stated for the opinion of the Court :— 

1. The plaintiffs are assignees of Joyce & Co., merchants, of 
London, who were adjudicated bankrupts on the 19th of May, 1865. 
The defendants, up to August, 1865, carried on business in part- 
nership as money-dealers and bill-brokers, under the firm of 
Overend, Gurney, & Co. 

2. The business of that firm embraced money dealings of all 
sorts, discounting bills, advancing on securities, advancing credits, 
receiving money on deposit, holding securities for customers, re- 
ceiving dividends, and ‘holding money at call, against which the 
customers drew. Where the securities were bills of lading or bills 
of exchange, they were indorsed by the customer and handed to 
Overend, Gurney, & Co. In the ordinary course, the customer 
vould repay the sum advanced, and then realize the securities. If 
the customers wished to realize, they gave Overend, Gurney, & Co. 
a borrowing ticket, who then allowed the customer to have the 
securities for the purpose of realizing and paying the proceeds to 
Overend, Gurney, & Co. 

3. Joyce & Co. had for upwards of five years before their bank- 
ruptcy been customers of Overend, Gurney, & Co. 

4, On the 30th of March, 1865, Overend, Gurney, & Co. received 
from Joyce and Co. the following letter :— 

“ Messrs. Overend, Gurney, & Co. 

“Referring to letters of Messrs. Joyce & Co., of Alexandria, 
dated the 20th inst., advising having drawn on you 5000/7. at 
three months’ date from that day, we will thank you to accept 
same; and, as collateral security for your so doing, we beg to hand 
you herewith documents as per memorandum annexed. We under- 
take to provide funds one day before maturity of said bill. 

“Both the coffee and cotton are duly and fully covered by 
insurances on our floating policies; and we hereby transfer our 
interest in same to yourselves until your acceptance is paid, as 
agreed, Charles Joyce & Co.” 

[The memorandum inclosed in this letter described bills of lading 
for cotton valued at 5350/., and for coffee valued at 16987. | 

5, The goods mentioned in the above letter were parcels of 
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cotton and coffee then shortly expected to arrive, which had been 
shipped from Alexandria consigned to J oyce & Co., and for which 
they held the bills of lading. In accordance with the terms of the 
letter, Overend, Gurney, & Co. accepted the draft for 5000/., and 
received the bills of lading, all of which were indorsed to them by 
Joyce & Co. 

6. On the 5th of April, 1865, Overend, Gurney, & Co. received 
from Joyce & Co. the following letter :— 

““We beg to inclose letters from Messrs. Joyce & Co. of Alex- 
andria advising having drawn on you to the extent of 50000. on 
sundry appoints, at three months’ date from 27th ultimo, and due 
30th June. We will thank you to accept same, and as collateral 
security we beg to inclose you herewith the following documents, 
say,— 

“ Bill of lading 13 bales cotton per Erin, 
8 do. per do., 
99 do. per do., 
16 do. per do, valued at £4280 
Bill on T. Bingham, due 30th June . 400 


Do. dos ae . 600 

Do. on G. Tulche dos. - 1000 
Do. on J. C. Im Thurn, due 10th April 400 
£6680 


“We undertake to provide funds before maturity to keep you 
out of cash advance. The above cotton is covered by insurance on 
our floating policy, and we hereby transfer our interest in same to 
yourselves. Charles Joyce & Co.” 

7. The goods mentioned in this letter were also parcels of cotton 
shortly expected to arrive, of which Joyce & Co. were the consignees, 
and for which they held the bills of lading. In accordance with 
the terms of this letter, Overend, Gurney, & Co. accepted drafts 
for the further sum of 5000/., and received the bills of lading and 
bills of exchange mentioned in the letter, which were respectively 
indorsed to them by Joyce and Co. 

8. At the dates of these letters, Joyce & Co. were already liable 
to Overend, Gurney, & Co. upon their acceptances of bills dis- 
counted by Overend, Gurney, & Co., to a very large amount, and 
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exceeding the sum claimed in this action. These acceptances were 
dishonoured at maturity, and are now debts proveable by Overend, 
Gurney, & Co. against the estate of Joyce & Co. 

9. Joyce & Co. before their bankruptcy gave their assent to the 

sale by Overend, Gurney, & Co. of the cotton and coffee mentioned 
in the above letters, and to their receiving the proceeds. (1) All 
the cotton was sold before the bankruptcy of Joyce & Co.; and the 
net proceeds thereof, except 59/., were handed to Overend, Gurney, 
& Co. before the bankruptcy. The coffee arrived after the bank- 
ruptcy of Joyce & Co., and was after its arrival sold by the brokers 
in the ordinary course. The coffee realized 17211. 9s. 7d. This 
sum and the above 591. part of the proceeds of the cotton, were 
afterwards paid over by the brokers to Overend, Gurney, & Co. 
The bills of exchange mentioned in the letter of April 5th, 1865, 
were shortly after the 28th of April re-discounted by Overend, 
fumey, & Co., and were paid by the acceptors at maturity. 
- d0. The goods described in the letter of the 30th of March, 1865, 
realized 51767. 12s. 3d., and the securities described in the letter 
of the 5th of April, 1865, realized 66401. leaving, after providing 
for the acceptances mentioned in the letter, which Overend, Gurney, 
& Co. were compelled to pay at maturity, the sum of 18167. 12s. 3d. 
sought to be recovered in this action. And there is now due from 
the estate of Joyce & Co. to Overend, Gurney, & Co. 20,1160. or 
thereabouts. 

11. The plaintiffs, as assignees, seek to recover the 1816]. 12s. 3d. 
as the amount of surplus proceeds of the securities lodged with 
Overend, Gurney, & Co., for, as the plaintiffs contend, the special 
purpose of protecting the above-mentioned acceptances. Overend, 
Gurney, & Co. claim to retain this sum against the general balance 
due to them from Joyce & Co. at the time of their bankruptcy ; 
and allege that there was a mutual credit and mutual debts 
between them and Joyce & Co., in respect of which they are 
entitled to retain the above sum against the much larger amount 
due to them from the estate of Joyce & Co. 

12, It was agreed that the Court should draw such inferences or 
conclusions as the jury ought to draw. 


(1) The words in italics were added by way of amendment, during the argu- 
ment in the Court below. 
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The question for the opinion of the Court was, whether the 
defendants were entitled to retain the above amount against the 
balance of account due to them from Joyce & Co. at the date of 
their bankruptcy, and proveable against their estate. 


Field, Q.C. (Lord with him), for the plaintiffs. Upon the prin- 
ciples laid down in Young v. Bank of Bengal (1), and approved 
and confirmed by this Court in Naoroji v. Chartered Bank of 
India (2), the deposit of the bills of lading for the cotton and the 
coffee by Joyce & Co. with Overend, Gurney, & Co., as security for 
their two acceptances for 50002. and 5000/., even coupled with the 
subsequent authority to sell the cotton and coffee and to apply the 
proceeds in payment of those bills, did not constitute a “mutual 
credit” within 12 & 18 Vict. c. 106, s. 171 (8), and consequently 
the plaintiffs, as assignees of Joyce & Co., are entitled to recover 
back the moneys paid over by the brokers after the bankruptcy of 
Joyce & Co. To bring a case within that section, the credit must 
be such as must necessarily end in a debt: Rose v. Hart (4); 
Alsager v. Currie. (5) Here there was nothing to prevent Joyce 
& Co. from at any time revoking the authority to sell, and them- 
selves providing funds to take up the bills at maturity. As to the 
deposit of the bills, the case is not distinguishable from Young v. 
Bank of Bengal. (1) 

[Bovir1, C.J. As to the cotton and ‘coffee, the decision of this 
Court in Naoraji v. Chartered Bank of India (2) is against the 
plaintiffs. As to the bills, Young v. Bank of Bengal (1) is in their 
favour. | 


(1) 1 Moo. P.C. 150. appear due on either side on the balance 
(2) Law Rep. 8 C. P. 444. of such account, and no more, shall be 


(8) 12 & 18 Vict. c. 106,s. 171: claimed or paid on either side re 
‘*Where there has been mutual credit spectively; and every debt or demand 
given by the bankrupt and any other hereby made proveable against the estate 
person, or where there are mutual debts of the bankrupt may be set off in man- 
between the bankrupt and any other ner aforesaid against such estate, pro- 
person, the Court shall state the ac- vided that the person claiming the 
count between them, and one debt or benefit of such set-off had not, when 
demand may be set against another, such credit was given, notice of an act 
notwithstanding any prior act of bank- of bankruptcy by such bankrupt com- 
ruptcy committed by such bankrupt mitted.” 
before the credit given to or the debt (4) 8 Taunt. 499, 
contracted by him; and what, shall (5) 12 M. & W. 751. 
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Buchanan vy. Findlay (1), Hill v. Smith (2), and Alder v. 
Keighley (8), were also referred to. 

J. C. Mathew (Garth, Q.C., with him), for the defendants. The 
first question is how far Young v. Bank of Bengal (4) is an 
authority, and how far applicable to the present case. The bills 
of exchange were indorsed to Overend, Gurney, & Co., and de- 
posited with them upon the terms that they were to hold them as 
collateral security for their acceptance of the second 50002. That 
was a sufficient credit within the statute, in one alternative, viz. 
the failure of Joyce, & Co. to provide for the acceptance before 
maturity. That distinguishes the present case from Young v. 
Bank of Bengal. (4) It was urged in Naoroji v. Chartered Bank 
of India (5) that the authority to receive the money was re- 
vocable, and therefore the transaction did not necessarily indicate 
that a debt must result. But the Court declined to accept that 
view. 
sf {Boviri, C.J. The indorsement of the bills by Joyce & Co. 
did no more than enable Overend, Gurney, & Co. to receive the 
proceeds if Joyce & Co. should make default in providing funds to 
meet the 50002. bill. If J oyce & Co. had provided the funds, the 
bills would have been handed back to them. ] 

If Young v. Bank of Bengal (4) is to stand, it is hardly con- 
sistent with the decision of this Court in Naoroji v. Chartered Bank 
of India. (5) 

[Bovitt, C.J. We certainly did not intend to overrule the 
case in the Privy Council. We expressly distinguished it from the 
case before us. | 

As to the cotton and coffee, the authority given to Overend, 
Gurney, & Co. by Joyce & Co. before their bankruptcy to sell, and 
to receive the proceeds, clearly brings the case within Naoroji v. 
Chartered Bank of India. (5) 

Field, Q.C., in reply. 


Bovitt, C.J. With regard to the proceeds of the sale of the 
cotton and coffee, it is clear from the statement in the case, as 


Clyro Cn lec. (3) 15 M. & W. 117. 
(2) 12 M. & W. 618. (4) 1 Moo. P.C. 150. 
(5) Law Rep. 3 C. P. 444. 
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amended, that the money was by agreement before the bankruptcy 
of Joyce & Co. to be received by Overend, Gurney, & Co., and the 
case therefore is not distinguishable from that of Naoroji v. Chartered 
Bank of India.(1) As to the bills of exchange, I think it is equally 
clear that the case is not distinguishable from Young v. Bank of 
Bengal. (2) There it was only in default of payment of the loan 
at the period stipulated that the bank were to be at liberty to sell 
the company’s paper which had been deposited with them. So, 
here, it was only on the default of Joyce & Co. to provide for the 
50002. acceptance that the proceeds of the bills were to be received 
by Overend, Gurney, & Co. I can see no distinction between the 
two cases. This Court in Naoroji v. Chartered Bank of India (1) 
did not intend to interfere with the decision of the Privy Council 
in Young v. Bank of Bengal (2); but, on the contrary, they care- 
fully distinguished it on the ground on which this case is equally 
distinguishable from our former decision, viz. that the money was 
receivable by Overend, Gurney, & Co., only in the event of Joyce 
& Co. making default, and that carries out what is the justice of 
the case. It never was intended that the proceeds of the bills 
should be applied to anything but the second 5000/. acceptance. 
The observation of Parke, B., in Alsager v. Currie (8), as to the 
case of Young v. Bank of Bengal (2), that, “although there had 
been credit from the bank to Palmer, inasmuch as they had dis- 
counted his promissory notes, still there was no mutual credit, as 
the company’s paper had been deposited by him for a particular 
purpose, and no credit was given for the surplus,” is equally 
applicable here. If there had been no bankruptcy here, it would 
have been the duty of Joyce & Co. to redeem the bills; and, 
Joyce & Co. having become bankrupt, it was the duty of their 
assignees to redeem them. There was no credit given for the 
surplus. I therefore think the plaintiffs are entitled to judgment 
for the balance of 18167. 12s. 3d. 


KeatinG, J. I am of the same opinion, and for the same 
reasons. 


Brett, J. I am of the same opinion. I am unable to dis- 


(1) Law Rep. 8 C.P. 444. (2) 1 Moo, P.O. 150. 
(3) 12.M. & W. 751, 757. 
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tinguish the case from Young v. Bank of Bengal (1); and this 
Court in Naorojt v. Chartered Bank of India (2) certainly did not 
intend at all to impugn the authority of that case. 


Judgment for the plaintiffs. 


The defendants brought error on this judgment, and the case 
was argued at the sittings after Michaelmas Term, 1868. 


Field, Q.C. (Lord with him), for the plaintiffs. 
Garth, Q.C. (J.C. Mathew with him), for the defendants. 


Cur. adv. vult. 


June 17, The judgment of the majority of the Court (Channell, 
B., Mellor, J., Pigott, B., Hannen, J., and Cleasby, B.), was de- 
livered by 
e OxEasBy, B. The only question for consideration in this case is, 
whether, at the time of the bankruptcy of Joyce & Co., there was 
such a mutual credit between them and Overend, Gurney, & Co. as 
to entitle the latter to retain the proceeds of certain coffee against 
the large balance due to them, or whether they were bound to pay 
it over to the assignees notwithstanding that balance. 

We are of opinion that, after the arrangement mentioned in 
par. 9 of the case (3), by which Overend, Gurney, & Co. were 
authorized to sell and convert into money the cotton and coffee 
which formed the subject of the transaction of the 30th of March 
and the 5th of April, 1865, there was such a mutual credit. 

The effect of the original transactions, by themselves, was to 
place in the hands of the defendants the goods and documents of 
title mentioned, upon their accepting the two bills for 50002. and 
5000/7. drawn on them by Joyce & Co., and they (Joyce & Co.) were 
to find the money to meet the bills, and to receive back the goods 
and documents. 

It is clear that these transactions did not constitute a mutual 
credit, because, though the property was deposited, it was not 
deposited for the purpose of being converted into money, but with 


(1) 1 Moo. P. C. 150. (2) Law Rep. 3 C. P. 444. 
(8) Ante, p. 717. 
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the intention of its being returned, and therefore there was no 
credit given by Joyce & Co. tovthe defendants within the mutual 
credit clause of the Bankrupt Law Consolidation Act, 1849, 12 & 
13 Vict. c. 106, as the credit was not of such a nature as would end 
in a debt. ‘The case would then have been clearly within the 
authority of the well-known case of Young v. Bank of Bengal. (1) 

The real question, therefore, is, what is the effect of the state- 
ment in par. 9 of the case? (2) It appears that, before the bank- 
ruptcy, and before either of the bills became due, Joyce & Co., 
upon their being applied to by Overend, Gurney, & Co. (who were 
their creditors to a very large amount independent of those bills), 
gave them authority to sell the cotton and coffee comprised in the 
two letters. 

It appears to us that this authority altered the relation of the 
parties; and that, so soon as it was given, credit was given to 
Overend, Gurney, & Co. for the proceeds of the sale ; and the case 
is brought within the authority of the case in the Common Pleas 
of Naorojt v. Chartered Bank of India. (3) The facts of that case 
and of the present bring them within the second rule laid down by 
Gibbs, C.J., in Rose y. Hart (4), as quoted by the present Lord 
Chief Justice of the Common Pleas in Naoroji v. Chartered Bank 
of India (5), “or where there is a debt on one side, and a delivery 
of property, with directions to turn it into money, on the other, in 
such case the credit given by the delivery of the property must in 
its nature terminate in a debt, the balance will be taken on the two 
debts, and the statute is in every respect complied with.” 

We think the case of Naoroji v. Chartered Bank of India (3) was 
rightly decided by the Court of Common Pleas, and could not have 
been otherwise decided without subverting the rule given in Rose v. 
Hart (4), which had always been considered a binding authority ; 
and, further, it does not, when properly considered, conflict with 
Young v. Bank of Bengal (1), because in that case there was no 
power to sell, except upon a default of repayment of a loan by a 
certain day, and the day had not arrived at the time of the bank- 
ruptcy, and therefore at that time there was no authority to sell, 

(1) 1 Moo. P. C. 150. (3) Law Rep. 3 C, P. 444. 


(2) Ante, p. 717. (4) 8 Taunt. 499. 
(5) Law Rep. 3 C. P. at p. 450, 


VOL. IV.] TRINITY TERM, XXXII VICT. 


and no credit given. In truth, the power to sell was not the 
matter really contemplated, and was only to be exercised in case 
of default. 

In the present case, under the original arrangements, Joyce & 
Co. were to find money to meet the bills, and to receive back the 
goods in return. But, as soon as they gave authority to sell the 
goods, and so gave up the right to receive them back, they were 
no longer under an obligation to provide the money to meet the 
bills, because they were not entitled to the agreed equivalent for 
doing so. That being so, is it not plain that Overend, Gurney, & 
Co. were to find the money to meet the bills, and were entitled to 
sell to put themselves in funds? This, upon all the authorities, 
would be a mutual credit, as the result must be debts on both 
sides. 

It is deserving of notice, that, according to the statement in par. 
9 (1), Joyce & Co. before the bankruptcy gave their assent to the 
Sale’by the defendants of the cotton and coffee, and to their re- 
ceiving the proceeds. This shews that it was not the case of a 
mere direction to sell (which might or might not, according to the 
circumstances, be revocable); and it raises the proper inference 
that it was an assent to an application proceeding from the de- 
fendants (who were at the time very large creditors) for authority 
to sell for their security and reimbursement property then in their 
possession. Such a power of sale is a power coupled with an 
interest, and is irrevocable. In that view, the present case is that 
of a creditor having property of his debtor in his possession as a 
security, with power of sale; and it could hardly be disputed that 
such a case is one of mutual credit. 

If the effect of the altered arrangement was to constitute a 
mutual credit, it does not, of course, signify whether the actual 
sale of the property took place before or after bankruptcy. So 
far, indeed, as the goods were sold and realized before the bank- 
ruptcy, it would be an ordinary case of set-off, and not properly 
speaking of mutual credit. 

There is no report of the judgment of the Court of Common 
Pleas in the present case. It is possible that the original arrange- 
ments were chiefly considered, which were clearly not mutual 


(1) Ante, p. 717. 
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credits, and that the attention of the Court was not properly called 
to the effect of the statement in par. 9. 

The result of the conclusion at which we have arrived is, that 
the judgment of the Common Pleas must be reversed. 


Ketty, C.B. I have the misfortune to differ from the-majority 
of the Court, and am of opinion that the judgment of the Court of 
Common Pleas should be affirmed. In this case Joyce & Co., of 
whom the plaintiffs below, Astley & Co., were assignees, agreed 
with the defendants below, Gurney & Co., that, upon the defend- 
ants accepting two bills for 50002. each, drawn upon them by 
their correspondents abroad, Joyce & Co. would provide for the 
two acceptances at maturity; and certain bills of lading for a 
quantity of cotton and a quantity of coffee yet to arrive in Eng- 
land, together with three bills amounting together to 20002, and 
another bill for 400/., were deposited with the defendants as a 
security for the providing for these acceptances on the part of 
Joyce & Co. 

There were two transactions out of which the contract arose, one 
of the 30th of March, the other of the 5th of April, 1865. On the 
19th of May, and while the acceptances were running, Joyce & Co. 
became bankrupts. ‘They had, however, before that time, but after 
the making of the contracts, given their assent to the sale by the 
defendants of the cotton and the coffee. 

Under this assent the cotton was sold, and realized, together with 
the produce of the bills deposited and discounted by the defend- 
ants, Gurney & Co., and the bill for 4002., which became due and 
was paid also before the bankruptcy, the sum of 10,0952. 2s. &d., 
with which sum the defendants, Gurney & Co., were enabled to 
provide, and did provide, for the two acceptances of 50000. each, 
the first of which was due and paid on the 23rd of June, and the 
second on the 30th of June, 1865; and asmall surplus of 95. 2s. &d. 
was thus left in cash in the hands of the defendants. As to this, 
I may observe that there can be no doubt it came within the 
principle of the mutual credit clause in the Bankruptcy Act; and 
that sum, I think, the defendants are entitled to set off against 
their general balance claimed from the estate of Joyce & Co. 

The coffee did not. arrive until after the payment of these 
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acceptances; and it was sold at a later period, viz., in the month 
of September, and realized 17217. 9s. 7d., and the action was 
brought to recover these two sums, the defendants, Gurney & Co., 
claiming to set off against them the balance of a general account 
with Joyce & Co. 

The question in the cause is, whether this was a case of mutual 
credit under the bankrupt law between the plaintiffs and the 
defendants, that is, between Joyce & Co. and the defendants. 
The Court of Common Pleas have decided that it was not; and I 
am of opinion that their judgment should be affirmed. 

No question arises concerning the proceeds of the cotton, or the 
amount of the bill for 400/., both having been realized before the 
bankruptcy; but it is further contended, on the part of the de- 
fendants below, that they were likewise entitled to treat the pro- 
ceeds of the coffee as a mutual credit, to be set off against their 
general balance, on the ground that, where the demands on both 

"“sidés result, or must result, or are likely to result, in mutual 
pecuniary debts, the case comes within the doctrine of mutual 
credit. Iam, howéver, of opinion that it is only where, from the 
nature of the transaction, and according to the terms of the con- 
tract or contracts between the parties, the demands arising on the 
one side and on the other must necessarily result in mutual pecu- 
niary debts, that doctrine applies and that the case of mutual 
credit arises. 

The term “mutual credit” has been extended to demands not 
yet due, but such as were afterwards to become due and to be 
satisfied by a money payment, as in Smeth v. Hodson (1), where 
the amount of an acceptance given by the defendant to the bank- 
rupt for his (the bankrupt’s) accommodation, although not due 
until after the bankruptcy, was treated as a mutual credit to be 
set off against a pecuniary demand by the assignees of the bank- 
rupt for which the action was brought against the defendant. Hx 
parte Prescot (2), and Hankey v. Smith (3), are to the same effect. 
So Atkinson v. Elliott (4) was determined upon the same principle ; 
while in Rose y. Sims (5) a contract or promise to indorse a bill, 


(1) 4T. B. 211. (3) 3'T. R. 507. 
(2) 1 Atk. 230. (607-1 MR, 878: 
(5) 1B, & Ad, 521. 
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the performance of which would not necessarily have been the 
payment of a debt, and the breach of which gave only an action 
for unliquidated damages, was held not t6 be a mutual credit 
within the Act. 

Two cases cited for the defendants below require especial con- 
sideration. In French vy. Fenn, Cooke’s Bankrupt Laws, 8th ed. 
p. 565, the assignees of one Cow brought an action against Fenn to 
recover one-third of the proceeds of the sale of a quantity of pearls 
which had been purchased on account of Coz and himself and a 
third person with money advanced by him. And, although at the 
time of the bankruptcy the pearls remained unsold, the defendant 
Fenn was held entitled to set off a pecuniary demand of his own 
upon Coz against the demand of the-assignees of the third of 
the proceeds of the pearls. The distinction between that case and 
this is, that there, according to the terms of the contract, the trans- 
action could not but result in a pecuniary debt which would arise 
upon the sale of the pearls; whereas here no debt could arise in 
respect of the coffee unless it should be sold before the acceptances 
were due, or unless the plaintiffs should make default in provid- 
ing for the acceptances; and, although it was possible that the 
coffee might have been sold before the acceptances became due, it 
was at no time certain that it must result in a debt, for it did not 
in fact so result, the goods remaining in specie represented by the 
bills of lading when the transactions were closed by the payment 
of the two bills of 50007. In the other case of Naorojt v. Chartered 
Bank of India (1) the plaintiffs had placed bills in the hands of 
the defendants to be transmitted to their correspondents in India, 
there to be collected, and the amount when collected to be remitted 
by them to the defendants in London. ‘These transactions obvi- 
ously could not but result in a pecuniary debt when they should be 
completed and closed by the receipt of the moneys by the defend- 
ants in London ; ana accordingly the moneys so received wére held 
to constitute a mutual credit. It was said in that case that the 
authority to collect the bills might have been countermanded; 
but it was not in fact countermanded, and so the moneys received 
by the defendants in the result became a mere pecuniary debt. 
That case is, therefore, quite reconcileable with Young y. Bank 

(1) Law Rep. 3 C. P, 444. 
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of Bengal (1), and with the view which I take of the present 
case. 

Rose v. Hart (2) is next to be noticed. There jt was held that 
a deposit of cloth by a bankrupt before his bankruptcy with the 
defendant to be dressed, did not constitute a mutual credit within 
the statute. Gibbs, C.J., there observes: “Something more is 
certainly here meant by ‘mutual credits’ than the words ‘ mutual 
debts’ import; and yet, upon the final settlement, it is enacted 
merely that one debt shall be set against another. We think this 
shews that the legislature meant such credits only as must from 
their nature terminate in debts; as, where a debt is due from one 
party, and credit given by him on the other for a sum of money 
payable at a future day, and which will then become a debt; or 
where there is a debt on one side, and a delivery of property, with 
directions to turn it into money, on the other; in such case the 
great given by the delivery of the property must in its nature 
teyminate in a debt, and the balance will be taken on the two 
debts, and the words of the statute will in all respects be complied 
with; but where there is a mere deposit of property, without 
any authority to turn it into money, no debt can ever arise out 
of it, and therefore it is not a credit within the meaning of the 
statute.” 

Here, undoubtedly, there was an authority, but there was no 
direction to sell, and the authority in this case as in Young v. Bank 
of Bengal (1), was in effect superseded by the performance of the 
contract at the time stipulated, in that case by the repayment of 
the loan, in this by the providing for the acceptances. The autho- 
rity to sell did not extinguish or put an end tothe original con- 
tract, but merely superaddec the provision that the defendants 
might, if they thought fit, provide funds to enable them to meet 
the two acceptances by selling the cotton and the coffee, but still 
leaving the power in the hands of Joyce & Co. to provide the funds 
and take them up themselves if they should think fit and the cotton 
or the coffee should remain unsold when they should become due. 

Thus the whole transaction, though varied by the authority to 
sell, was not such as necessarily to result, and did not in fact result, 
in a pecuniary debt at the time when it was closed and the con- 

(1) 1 Moo. P. C. 150, (2) 8 Taunt. 499, 
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tract performed. Lastly, Alsager v. Currie (1) merely determines 
that a bill indorsed by the plaintiff, who became bankrupt, consti- 
tutes a mutual credit between him and his : assignees, although it 


‘had not been dishonoured at the time of the bankruptcy, and there- 


fore might possibly have been paid by the acceptor. In that case, 
however, as in all those where bills or other securities were held to 
be mutual credits, the instruments represented a mere sum of money, 
though payable conditionally or in futuro, and so became a pecu- 
niary credit within the act. It had been determined in Starey v. 
Barns (2) that a bill indorsed to a creditor, and not due till after 
the bankruptcy, so that it might possibly have been paid by the 
acceptor, was nevertheléss a debt proveable under the commission. 
It was, therefore, necessarily a mutual credit within the statutes 
of bankruptcy. 

It was insisted at the bar that where a security might probably, 
though not necessarily, result in a pecuniary demand, it must be 
deemed a mutual credit. But I find no authority for that proposi- 
tion. The three leading cases on this subject are Young v. Bank 
of Bengal (3); Naorojt v. Chartered Bank of India (4); and Rose 
vy. Hart (5), in the first, Lord Brougham (6), quoting Rose v. Hart, 
where the Court decided that the credit must end in a debt, and 
observing that in Hasum vy. Cato (7), it appeared to have been 
thought enough “if the transaction would most likely end in a debt,” 
distinctly lays it down as the judgment of the Privy Council, that 
there can be no mutual credit, “unless the dealing be at the time 
of bankruptcy such as must necessarily and at all events” so 
terminate. And in the case of Naoroji v. Chartered Bank of 
India (8), Bovill, C.J., after observing himself that the transaction 
must be such as to terminate in a debt, also quotes from Rose v. 
Hart the following words :—* We think this shews that the legisla- 
ture meant such credits only as must in their nature terminate in 
debts.” 

Now the real question here is, whether the authority to sell took 
away the power from Joyce & Co., undoubtedly existing under the 


(1) 12 M. & W. 751. (5) 8 Taunt. 499. 
(2) 7 East, 435. (6) 1 Moo. P. C. 168, 169, 
(3) 1 Moo. P.C. 150, (7) 5B. & A. 861, 


(4) Law Rep. 3 C. P. 444. (8) Law Rep. 8 C. P. 449, 450. 
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contract, to provide for the acceptances themselves, and take back 1869 
the bills of lading for the coffee. I think it did not. Kanga 
Upon a review of all the authorities it will be seen that, in the eve 

case of Young v. Bank of Bengal (1), the paper could only be sold 

and result in a debt if the plaintiff should fail in his payment to the 

bank on the day when the debt should become due. So here, the 

coffee could only have resulted in a debt if Joyce & Co. had failed 

to provide for the two bills of 50007. each; and, these bills having 

in fact been provided for and paid out of the proceeds of the cotton 

of Joyce & Co. and other securities, the coffee, or rather the bills of 

lading representing it, remained in specie in the hands of the 

defendants, returnable or re-deliverable according to the terms of 

the contract to Joyce & Co. upon the providing for and payment 

of the acceptances ; and the re-delivery of the coffee thus closing the 

transactions under the contract, no pecuniary debt or demand in 
ertespect of the coffee did or could arise when the transactions under 

the contract were thus closed and at an end. 

It is contended _by the defendants below that the authority 
to sell without any specific time for the sale being appointed, at 
once converted the transaction into a case of mutual credit, and 


that the coffee must be treated as money, because whenever it 
should be sold it must necessarily be converted into money, and 
thus might be set off against another pecuniary demand; and it is 
urged that it must have been the intention of the parties that the 
coffee should be sold at all events by the defendants, whether it 
should be sold or not, or arrive or not, before the acceptances should 
have become due, and whether they should be provided for or not 
by Joyce & Co.; and, that in either event, the proceeds of the coffee 
might be brought into the general account between Joyce & Co. 
and the defendants. 

The plaintiffs, on the other hand, suggest that the authority to 
sell the cotton and the coffee may have been given merely on 
account of the state and prospects of the market; and that, at all 
events, unless both should be sold before the acceptances should be 
provided for, it was not intended that Joyce & Co. should forfeit 
the right which they possessed under the contract to provide for the 
acceptances themselves, and to demand the re-delivery of the secu- 

(1) 1 Moo. P. C. 150. 
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rities deposited. I think it altogether uncertain, and I find nothing 
in the case to shew, what the real intention of the parties was in the 
assent given to the sale of these articles. Joyce & Co. may have 
intended no more than that the goods should be sold for the reasons 
above assigned, or that if they should arrive in time the proceeds 
might assist them in meeting the acceptances. On the other hand, 
they might no doubt have intended that they should be sold at all 
events, whether before or after the acceptances would become due, 
and that the proceeds should be carried to the general account. Or 
Joyce & Co. may have had one meaning, and the defendants another. 
We can only look to the words'used and the acts done, and their 
mmediate effect upon the original contract, which was simply to 
add to it the agreement that the cotton, or the coffee, or both, might 
be sold, and if sold before the maturity of the bills that the pro- 
ceeds should be applied to the payment of the bills in case Joyce 
& Co. should fail to provide for them; and not that they should 
at all events be sold, whether they should arrive before or after the 
maturity of the bills, and whether the bills should be provided 
for and paid by the sale of a portion only before they should 
become due,—the effect of which would be to deprive Joyce & Co. 
of the right, if (as actually occurred) the whole of the goods should 
not arrive or be sold before the maturity of the bills, to provide for 
the bills themselves and claim the return in specie of the re- 
mainder of the goods, and thus finally close the transaction. I 
think that, if either of the parties had intended more than the 
authority to sell necessarily imported, and so substantially to vary 
the original contract, and especially if the defendants intended that 
the bills of lading should in all events and at once become a secu- 
rity for their general balance, they should have said so and declared 
their intention in express terms. In this view of the case, inas- 
much as the acceptances might have been, and in fact were, pro- 
vided for while the coffee was unsold and the bills of lading in the 
hands of the defendants when the last of the acceptances was paid 
out of the produce of the other securities, I am of opinion that 
the case comes within the principle established by Young vy. Bank 
of Bengal (1), and some earlier cases of less authority, that 
there was no mutual credit as respects the coffee, and that the 
(L) “1S Mioo.eP AC. 160; 
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original contract remained in full force, and the rights of Joyce 
& Co. under it unimpaired, except to the extent to which it was 
affected by the execution of the power of sale and the realizing the 
proceeds of the cotton. If the law were otherwise, and a case of 
mutual credit were to arise whenever it is likely or probable that 
the transaction may result in a debt, such a doctrine would intro- 
duce great uncertainty into a class of transactions in which it is 
essential that a clear, precise, and intelligible rule should prevail, 
to govern and regulate the rights of the parties. Upon these 
grounds I think the judgment of the Common Pleas should be 
affirmed. But the great majority of the Court being of opinion 
that the judgment should be reversed, that will be the order of 
the Court. 
Judgment reversed. 


Fe Attorneys for plaintiffs: Lawrence, Plews, Boyer, & Baker. 
- Attorneys for defendants: Young, Jones, Roberts, & Hale. 


THE FINANCIAL CORPORATION, LIMITED, v. LAWRENCE. 


Companies Act, 1862 (25 & 26 Vict. c, 89), ss. 74, 75—Inspectorship Deed— 
Liability of Debtor for subsequent Calls, 


A., being the holder of shares in a company, executed an inspectorship deed. 
After the execution of the deed, a call was made on A.’s shares, Subsequently, 
but before the property included in the deed had been distributed among the 
creditors, the winding up of the company commenced :— 

Held, that the call was not barred by the deed. 


DECLARATION, in the statutory form, for calls, and interest 
thereon. 

Plea, that the plaintiffs were being wound up under the Com- 
panies Act, 1862, and setting out an inspectorship deed made 
between the defendant and one Fry, of the first part, trustees of 
the second part, and the several persons, companies, and co-part- 
nership firms who, at the date of the said deed, were respectively 
creditors of the defendant and Fry, or would have been entitled to 
prove under an adjudication of bankruptcy against the defendant 
and Fry, founded on a petition filed on the day of the date of the 
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deed. The deed provided for the distribution of the assets of the 
debtors among their creditors according to the rules of bankruptcy. 


CorPoRATION Jt contained no immediate cessio bonorum, but provided that the 


Y. 
LAWRENCE, 


debtors should, at the request of the inspectors, transfer to them or 
their nominee, all their estate and effects remaining undivided to 
be distributed to the creditors according to the rules of bankruptcy. 
The deed contained an immediate release by the said creditors of 
their debts in consideration of the covenants in the deed, and a 
provision that when the estate was fully administered, or the 
debtors had assigned the remainder of their estate and effects to 
the inspectors as before provided, the inspectors should give to the 
debtors a formal certificate thereof. 

Averments of the fulfilment of the conditions necessary to ren- 
der the deed binding on non-assenting creditors under the pro- 
visions of the Bankruptcy Act, 1861, that the defendant was, at 
the time of the making of the said deed, holder of the shares 
mentioned in the declaration; that the plaintiffs were at that time 
creditors of the defendant, within the meaning of the Bankruptcy 
Act, 1861, in respect of the claim therein pleaded to by virtue of 
the liability of the defendant to contribute to the assets of the 
company; and that all conditions were performed necessary to 
render the plaintiffs bound by the deed as if they had been parties 
thereto, and had duly executed the same. 

Replication, that the call in the declaration mentioned was made 
after the execution and registration of the deed in the plea men- 
tioned, and before the beginning of the proceedings for the winding 
up of the said company. 

Rejoinder, that at the times respectively that the call was made 
and became payable, and the proceedings for the winding up of 
the company were commenced, the said deed was in force, and the 
estate referred to in it was being administered according to its 
provisions, and no part thereof had been conveyed, assured, or 
assigned under the provisions contained in the deed, nor had the 
certificates mentioned in the said deed, or either of them, been 
given. 

Demurrers to the replication and rejoinder. 


C. Russell (Milward, Q.C., with him), for the plaintiffs. The 
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question raised on these pleadings is, whether the cal! made by the 
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the making of the call, and the winding up of the company, hay- 
ing both taken place after the execution of the deed, but before its 
trusts had been carried out. 

The deed professes to be made between the defendant and per- 
sons who were his creditors, or would have been entitled to prove 
if he had become bankrupt, and unless therefore the plaintiffs were, 
at the time the deed was made, either creditors or persons who 
would have been entitled to prove, they were not parties to it. 

It is clear that at the date of the deed’ the plaintiffs were not cre- 
ditors of the defendant in the ordinary sense of the word. Neither 
could they have proved for this call under a bankruptcy taking 
place at the time the deed was executed, since future calls in a 
company which is not winding up cannot be proved. That this 

was so under the Bankruptcy Act, 1849, is clear, and the 154th 
section of the Bankruptcy Act, 1861, which was passed to meet 
the case of future insurance premiums which, it had been held in 
Warburg v. Tucker (1), could not be proved, does not apply to 
calls on shares. The point seems to have been decided by the 
case of Mariin’s Patent Anchor Company v. Morton. (2) There 
the order of events was, first, the bankruptcy; secondly, a call; 
thirdly, the discharge of the bankrupt; fourthly, a second call; 
fifthly, the winding-up of the company: and it was held that 
neither call was barred by the bankruptcy. The defendant will 
rely on the provisions of the Companies Act, 1862 (25 & 26 Vict. 
ce. 89), ss. 74, 75 (3), which render the liability of a shareholder 


(1) 5H. & B. 884; 241. J. (Q.B.) 
817; in error, E.B.& EH. 914; 28 L. J. 
(Q.B,) 56. 

(2) Law Rep. 3 Q. B. 306. 

(3) 25 & 26 Vict. c. 89, s, 74:— 
“The term ‘contributory’ shall mean 
every person liable to contribute to the 
assets of a company under this Act in 
the event of the same being wound up; 
it shall also, in all proceedings for de- 
termining the persons who are to be 
deemed contributories, and in all pro- 
ceedings prior to the final determination 


of such persons, include any person 
alleged to be a contributory.” 

s. 75 :—“ The liability of any persom 
to contribute to the assets of a com- 


pany under this Act in the event of 


the same being wound up shall be 
deemed to create a debt (in England 
and Ireland, of the nature of a spe- 
ciality) accruing due from such person 
at the time when his liability com- 
menced, but payable at the time or 
respective times when calls are made 
as hereinafter mentioned for enforcins 
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to contribute to a company that is winding up a debt, and prove- 
able in bankruptcy ; but, first, these sections.only come into force 
when the winding up of the company has commenced, and are 
only applicable when the winding up precedes the bankruptcy. If 
the winding up had commenced before the execution of the deed, 
the call, though not made till afterwards, would have been 
proveable; for it would seem from a decision of Lord Westbury 
that when a company is being wound up the liability referred to 
in these sections must be treated as having commenced when 
the contributory first took the shares: Hx parte Harding, In re 
Williams. (1) Until the winding up of a company is commenced, 
the possible future lability to contribute is too uncertain to be 
estimable in any way. In Mudge v. Rowan (2) it was held that an 
annuity payable by a husband to a wife, which was to cease on their 
cohabiting again, was incapable of being estimated, and therefore 
could not be proved. When the winding up of a company is com- 
menced, some estimation may be made of the liability of the con- 
tributories; but when the company is still a going concern, the 
shares may be even a source of profit instead of loss. Secondly, 
the sections in the Companies Act, 1862, refer only to the case of 
bankruptcy, and s. 192 of the Bankruptcy Act, 1861, though put- 
ting composition deeds on a par with bankruptcy as it then existed, 
cannot be held to be extended by the sections of the Companies 
Act which were passed subsequently. 

The plaintiffs must not only be parties to the deed, but creditors 
within the meaning of s. 192 of the Bankruptcy Act, 1861, as they 
have not signed the deed, and cannot therefore be bound by it, 
unless that section applies to them. It has been held in Ex parte 
Wilmot, In re Thompson (3) that s. 153 of the Bankruptcy Act, 
1861, which provides that claims for unliquidated damages may be 
assessed by a jury and then proved, could not apply to composition 
deeds under s. 192, because the persons claiming such damages 
were not creditors, the nature of their claim being too uncertain. 


such liability; and it shall be lawful, calls, as well as calls already made.” 
in the case of the bankruptcy of any con- (1) 33 L. J. (Bky.) 26. 
tributory, to prove against his estate the (2) Law Rep. 3 Ex. 85. 
estimated value of his liability to future (3) Law Rep. 2 Ch. App. 795. 
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Thesiger (J. Brown, Q.C., with him), for the defendant. This 
case really depends upon the effect of the Companies Act, 1862 
(25 & 26 Vict. c. 89), ss. 74, 75, and first, those sections must apply 
to composition deeds as well as bankruptcy. 

[Monracue Smiru, J. It can hardly be contended that they 
would not apply to any deeds. | 

Secondly, they apply although the making of the deed precedes 
the winding up if the carrying out of its trusts are not complete. 
In this case the inspectors might still have required to have the 
whole property given up to them and distributed it among the 
creditors. Martin’s Patent Anchor Company vy. Morton (1) is 
really in the defendant’s favour, for in that case the bankrupt had 
obtained his discharge before the winding up commenced, and 
though the argument now urged for the plaintiff was evidently 
urged in that case too, yet Blackburn, J., decided upon another 
egroynd, and Lush, J., said distinctly that such a construction would 
be’too narrow. In the case of In re Richmond Hill Hotel Company, 
Ex parte King (2), Lord Cairns seems distinctly to have thought 
that if the deed had been wide enough future calls might have 
been barred though the winding up was subsequent to the deed. 
This brings us to the question whether the plaintiffs were creditors 
within the meaning of the deed. That depends on the true effect 
of the Companies Act, 1862, s. 75. It has been distinctly laid 
down by Westbury, C., in Hx parte Harding, In re Williams (3), 
that the liability of a contributory spoken of in that section arises 
when the contributory first acquires the shares and not when the 
-company is wound up. The case was overruled upon another ground 
in Williams v. Harding (4), but has been recognized as still an 
authority for the above rule in In re General Estates Company 
Hastie’s Case. (5) In this latter case the winding up was sub- 
sequent to the bankrupt’s discharge, which distinguishes it from 
the present case in the same way as Martin’s Patent Anchor Com- 
pany v. Morton (1) already referred to. 

[Bytzs, J. A bankrupt obtains his discharge as soon as he has 
made a full disclosure of his estate, and before it has been distri- 

(1) Law Rep. 3 Q. B. 306. (4) Law Rep. 1 H. L. 9. 


(2) Law Rep. 8 Ch. App. 10. (5) Law Rep. 4 Ch, App. 274. 
(3) 33 L. J. (Bky.) 26. 
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buted. I cannot see, therefore, how the fact of the bankrupt 
having obtained his discharge in those cases should affect the 
question. | 

The fact that these calls could not have been proved till after 
the winding up does not shew that they were not barred. This 
appears clearly from s. 178 of the Bankruptcy Act, 1849 (12 & 13 
Vict. c. 106). The case of Hx parte Wilmot, In re Thompson (1) 
was a very special case, and turned on the wording of the deed in 
question, and the provision of that section which renders an order 
of the court of bankruptcy necessary in order that the debt may be 
ascertained. The present case is more like the case of a co-surety 
whose liability was held proveable in Adkins v. Farrington (2), 
though just as difficult of ascertainment as that of the plaintiffs in 
this case. Claims under s.178 of the Bankruptcy Act, 1861, afford 
another instance of claims which are not ascertainable at the date 
of the bankruptcy, but when ascertained may be proved. 

C. Russell, in reply. There is a difference between bankruptcy, 
and deeds under s. 192 of the Act of 1861.' Contingent liabilities 
may be proved at any time under the former, but s. 192 contem- 
plates debts which can be ascertained, though it may not, in fact, 
be done at the time of the making of the deed, so that the persons 
may be “creditors” of a definite though unascertained amount. 
The recent case of Ex parte Pickering, In re Pickering (8) is 
another authority that future calls are not proveable if there is no 
winding up. 


Bytes, J. At first sight this case seemed to present consider- 
able difficulty ; but it is now plain both on principle and autho- 
rity. It appears to me that the Companies Act, 1862 (25 & 26 
Vict. c. 89), ss. 74 and 75 only applies to cases where the winding 
up of the company has preceded the bankruptcy of the share- 
holder, or a deed which takes the place of a bankruptcy. Until 
the winding up of the company the liability of the shareholder is 
not calculable. It not only depends on a great variety of circum- 
stances, such as the prospects of the company and the position of 
the other shareholders, but the ownership of shares may even be a 


(1) Law Rep. 2 Ch. App. 795. (2) 5H. & N. 586; 29 L. J. (Ex.) 345. 
(3) Law Rep. 4 Ch. App. 58, 
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source of gain. This case seems on principle, therefore, to be 
similar to the case which has been cited of Mudge v. Rowan. (1) 
There nobody could estimate the value of the contingency upon 
which the liability of the defendant depended at the date of the 
bankruptcy, and the Court of Exchequer, therefore, held that the 
‘debt was not proveable. Applying the principle of that decision to 
the case now before us, it seems to me that the defendant’s lia- 
bility was not calculable till the winding up of the company had 
taken place, and that this debt, therefore, would not have been 
proveable under a bankruptcy at the date of the deed. 

Turning now to authority, the cases seem to be in favour of the 
plaintiffs. In the case of In re General Estates Company, Hastie’s 
Case (2), I think for the reasons I mentioned during the argument, 
the absence of an order of discharge could make no difference. 
The Court of Appeal in Equity, therefore, has decided that bank- 

eruptcy is no answer to future calls when it precedes the wind- 
jig up of the company. There is, besides, the case of Ex parte 
Pickering, In re Pickering (3), also before the Lords Justices, 
which is an authority to the same effect; and so also is the case 
of Martin’s Patent Anchor Company vy. Morton (4), though there 
may be some expressions thrown out by the judges not so easily 
reconcilable with these views. Our judgment, therefore, must be 
for the plaintiffs. 


Monracus Smitu, J. Iam of the same opinion. I think this 
debt or liability is not bound by the deed. It is not contended 
that this is a liability which would from its nature be proveable 
in bankruptcy, and would therefore come within the scope of 
s. 192 of the Act of 1861; but the contention has been that, by 
the express enactment of the Company’s Act, 1862, s. 75, this lia- 
bility is rendered proveable, and therefore such as to be included 
within the deed. Itseems to me that in this case, which has been 
likened to that of a bankruptcy preceding the winding up of the 
company, that clause had not come into operation at the date of the 
deed, and that tle date of the deed is the governing time in the 
decision of this case. The clauses in part 4 of the Companies Act, 


(1) Law Rep. 3 Ex. 85. (3) Law Rep. 4 Ch. App. 58. 
(2) Law Rep. 4 Ch. App. 274. (4) Law Rep. 3 Q. B. 306. 
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1862, speak only from the commencement of the winding up of 
a company.- When they begin to speak, no.doubt for some pur- 


CORE ATION? Doses they have a retro-active effect ; but at the date of this deed 


Taewaktor! 


they had not begun to speak, and I think this case must be decided 
by the relation of the parties at that time. Several cases have been 
cited, and two of them seem to me strongly in favour of the plain- 
tiffs, viz., Martin’s Patent Anchor Company vy. Morton (1), and In 
re General Estates Company, Hastie’s Case. (2) The sequence of 
events in those cases is precisely the same as in this case, and the 
only distinction is that in, those cases the debtor had received an 
order of discharge. Now it certainly appears to me that the order 
of discharge does not make a distinction on which we could decide in: 
favour of the defendant. Those cases must have been decided on the 
ground that the liability was not proveable under the bankruptcy, 
and that must have been because the clauses I have referred 
to in the Companies Act, 1862, did not speak at the time of the 
bankruptcy. It seems to me, too, that our decision is perfectly con- 
sistent with what is said by Lord Justice Wood in Ea parte Picker- 
ing, In re Pickering.(3) He says, “While the concern is a going 
concern, the amount of liability to future calls is incapable of being 
estimated; but when the company is being wound up this state of 
things is altered, and the contributory is a debtor for an amount 
which the legislature assumes to be capable of being estimated.” 
I understand him to mean that until a company has begun to be 
wound up, the lability to future calls cannot be proved, because 
it cannot be estimated, and that the company is not to be con- 
sidered as a creditor in respect of it, but that this is altered as 
soon as the winding-up is commenced ; and it is so, because as soom 
as the company begins to be wound up the liability of the share- 
holders, which was not then an existing obligation, is altered by 
the statute into a different species of liability; it is to be then a 
debt, and in England and Ireland a specialty debt, and it is to be 
deemed to have accrued at the time when the liability commenced, 
and to be payable when calls are made for enforcing such liability. 
That might in itself have rendered it proveable in bankruptcy ; 
but, in order to prevent all doubt, the legislature have said that 


(1) Law Rep. 3 Q. B. 306. (2) Law Rep. 4 Ch. App. 274. 
(3) Law Rep. 4 Ch. App. 58, 61. 
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in case of the bankruptcy of any contributory, it shall be lawful 
to prove against his estate the estimated value of his liability to 
further calls, as well as calls already made. As soon as the wind- 
ing up of the company takes place the existing liability of the 
shareholder is altered into a liability to contribute, and he himself 
is altered from a shareholder into a contributory. I quite agree, 
therefore, with all that my Brother Byles has said, and that the 
plaintiffs’ was not a liability which could have been proved in a 
bankruptcy on a petition filed, at the date of the deed, nor were 
they then creditors of the defendant, and the claim of the plain- 
tiffs does not therefore come within the terms of the deed, and 
there is nothing to prevent their proceeding in this action, and 
our judgment must be for the plaintiffs. 


Judgment for the plaintiffs. 


» Attorneys for plaintiffs: Flux, Argles, & Rawlins. 
~ sAttorneys for defendant: Linklaters, Hackwood, & Addison. 


ADAMS v. THE LANCASHIRE AND YORKSHIRE RAILWAY 
COMPANY. 
Negligence—Carrier of Passengers—Proximate Cause of Injury. 

* The door of a carriage, in which the plaintiff was being carried as a passenger, 
on the defendants’ railway, flew open several times through the negligence of the 
defendants, There was room in the carriage for the plaintiff to sit away from the 
door, and the train would have stopped at a station in three minutes. The 
plaintiff shut the door three times. ‘The door opened a fourth time, and in en- 
deavouring to shut it again the plaintiff fell out and was hurt. The train stopped 
at three stations between the time when the door first opened and the occurrence 
of the accident :— 

Held, that, as the inconvenience that the plaintiff would have suifered if he had 
not shut the door was slight, and the peril incurred in his attempt to shut it con- 
siderable, the injury he suffered was not the necessary or natural result of the 
company’s negligence, and that they were therefore not liable for such injury. 


Action to recover damages for personal injuries sustained by the 
plaintiff through the negligence of the defendants. 

The case was tried before Brett, J., at the Liverpool spring 
assizes, when the following facts appeared. ‘The plaintiff was a 


739 


1869 


FINANCIAL 


CoRPORATION. 


Vv 
LAWRENCE. 


740 


1869 


ADAMS 


v 
LANCASHIRE 
AND 
YORKSHIRE 
Rattway Co. 


COURT OF COMMON PLEAS. [L. R. 


passenger, in the preceding July, by one of the defendants’ trains 
from Waterloo, in Lancashire, to Liverpool. He sat next to the 
door of the carriage, but there were only two or three other persons 
in the carriage, and he could have sat away from the door if he 
had chosen to do so. Shortly after leaving Waterloo the door 
flew open, and there was evidence to shew that this arose from the 
lock of the door being defective owing to the negligence of the 
defendants. The plaintiff shut and fastened it, but shortly after- 
wards it again flew open and he shut and fastened it again. This 
occurred three times, and the fourth time that the door flew open 
the plaintiff, while holding it shut with his left hand and trying to 
fasten it with his right, fell out and was injured; the train would 
have arrived at the next station at which it stopped in three minutes, 
and it would have reached Liverpool in about five minutes. The 
train stopped at three stations between the time when the door first 
opened and the occurrence of the accident. 

A verdict was found for the plaintiff, with leave to the defend- 
ants to move to enter the verdict or a nonsuit on the ground 
that there was no evidence that the accident was caused by their 
negligence. 


Holker, Q.C., having obtained a rule accordingly, 

R. G. Williams shewed cause. (1) There is no doubt that there 
was evidence of negligence on the part of the defendants; the only 
question is whether there was contributory negligence on the part of 
the plaintiff, or at least whether the injury can be treated as the con- 
sequence of the defendants’ negligence. This depends upon whether 
it was reasonable for the plaintiff, under the circumstances, to 
endeavour to shut the door; that was a question for the jury, and 
was left to them, and they have decided it in his favour. The 
Court will not say, as a matter of law, that a passenger cannot, 
under such circumstances, be justified in shutting the door. 

[MonracuE Smiru, J. Is not the case of Siner v. Great Western 
Railway Company (2) against you ?] 

The Judges who gave judgment for the defendants in that case, 
both in the Exchequer and in the Exchequer Chamber, based 


(1) There was also a demurrer to the declaration, but it was withdrawn by 
agreement. (2) Law Rep. 4 Ex. 117. 
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their decision on the ground that there was no evidence of 
negligence on the part of the defendants. In Jones v. Boyce (1), 
where the horses of the defendant’s coach ran away, and the plain- 
tiff, a passenger, jumped off and was injured, Lord Ellenborough 
laid down that if the plaintiff had acted from a reasonable appre- 
hension of danger produced by the defendant’s negligence, the 
defendant was liable for the damage the plaintiff had sustained 
while so acting; and the principle of that case applies to the 
present. 

Bayliss (Holker, @.C., with him), in support of the rule. 
Admitting the negligence of the defendants, yet the negligence 
was not sufficiently connected with the accident to render them 
liable for it. The plaintiff was a mere volunteer in shutting the 
door ; it was not even necessary to do so to avoid inconvenience, 
for he might have got out of the compartment at one of the 

tations at which the train stopped, or at any rate have sat else- 
where in the carriage if he had liked. There is nothing to shew 
that the door remaining open would have caused any danger. If 
to avoid inconvenience a man runs into peril, he must take the 
consequences. 


Bytes, J. I am of opinion that the rule must be made abso- 
lute. I quite agree that there is a distinction between this case 
and that of Siner v. Great Western Railway Company (2), because 
it cannot be doubted in this case that the defendants were negli- 
gent, and that but for their negligence the accident would not 
have happened. Their negligence, however, was neither the im- 
mediate nor the efficient cause of the accident; that cause was the 
act of the plaintiff, in trying to shut the door and resting a part of 
his body against it. Did, then, the defendants’ prior negligence 
necessitate this act of the plaintiff? It has been suggested that he 
might have got out of the compartment, but it is at any rate plain 
that he might have changed his seat to another part of the com- 
partment, or held the door without attempting to fasten it, and the 
more so as he knew by experience that the door would not remain 
shut, . Neither of these acts would have been attended with any 
serious inconvenience, as he had only to wait for three minutes, by 


(1) 1 Stark. 493. (2) Law Rep. 4 Ex. 117. 
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which time the train would have stopped again, and I think he: 
had no right, therefore, to run the risk of attempting to shut the: 
door, and the defendants are not liable for the consequences of 
this act. On this ground, I think that a nonsuit should be entered ; 
but my Brother Brett did right in leaving the question to the jury, 
so that the amount of damages might be ascertained, in case the: 
Court should decide otherwise. 


MontTacue SmitH, J. I am of the same opinion. I think that. 
the injury sustained by the plaintiff did not naturally or legiti- 
mately flow from the negligence of the defendants. J will assume 
that there was negligence on the part of the defendants, and, 
from the evidence, I should rather infer that there was such, in 
their having the lock of the carriage in an imperfect state. The 
door came open several times, and on the last time of its doing 
so this accident happened. At the time the plaintiff got up to 
shut the door he was in a position of entire safety, and it is not. 
even stated in the evidence that he was suffering inconvenience 
from draughts or otherwise. Such being the case, he voluntarily: 
undertook to shut the door, and, in doing so, used both hands, and 
did not hold on with either of them. He was obviously doing that 
which was dangerous, and the ground upon which the plaintiff puts 
his case is, that it was necessary to do so to obviate the results of 
the defendants’ negligence. I quite agree that, if the negligence 
of a railway company puts a passenger in a situation of alternative 
danger, that is to say, if he will be in danger by remaining still, 
and in danger if he attempts to escape, then, if he attempts to es- 
cape, any injury that he may sustain in so doing is a consequence 
of the company’s negligence; but if he is only suffering some in- 
convenience, and, to avoid that, he voluntarily runs into danger, 
and injury ensues, that cannot be said to be the result of the 
company’s negligence. It is hardly necessary to say, that though I 
use the words ‘‘danger” and “inconvenience,” yet, if the incone 
venience is very great and the danger run in avoiding it very 
slight, it may not be unreasonable to incur that danger. Here, 
however, I see no proof that the plaintiff was suffering any in- 
conyenience, certainly none comparable to the danger he ran in 
endeavouring to close the door in the way he did. 
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{ think the rule is well stated and illustrated by Lord Ellen- 
borough in Jones v. Boyce.(1) Lord Ellenborough says: “To 
enable the plaintiff to sustain the action, it is not necessary that 
he should have been thrown off the coach; it is sufficient if he was 
placed, by the misconduct of the defendant, in such a situation as 
obliged him to adopt the alternative of a dangerous leap or to re- 
main at certain peril; if that position was occasioned by the de- 
fault of the defendant, the action may be supported ;” and again, “ if 
I place a man in such a situation that he must adopt a perilous 
alternative, I am responsible for the consequences.” 

In the present case I think there is no evidence that the plaintiff 
was placed in such a situation, or that he was justified in under- 
taking the peril he voluntarily undertook. Many cases might be 
put in which the defendants’ negligence causes inconvenience which 
would not justify the plaintiff in incurring danger to avoid it. 
aake the case of a passenger intending to alight at a station, but 
thé train starting before the door of the carriage has been opened 
for him to get out, if he then opens the door and jumps out, he 
must take the consequences of his act, otherwise he would throw 
on the company a greater risk than they have undertaken. If 
he keeps his seat, he may bring an action against the company 
for carrying him on, and so recover from them the true damages. 
So here the plaintiff could not, by his own act, impose on the 
company a liability for the injury caused by his falling out of the 
carriage. The injuries he has sustained were not the result of 
the negligence mentioned in the declaration. On these grounds, 
I think the rule should be made absolute. 


Brett, J. [am not prepared to differ from the rest of the 
Court. I think, on the whole, this was not a proper case to go to 
the jury, though at the trial I thought there was sufficient evi- 
dence for them to act upon. I think the jury were justified in 
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finding that the defendants were negligent; but the immediate - 


result of their negligence was not any peril to the plaintiff, but 
only considerable inconvenience. It has been argued that no 
amount of inconvenience, if there be no actual peril, will justify a 
person incurring danger in an attempt to get rid of it. I confess 


(1) 1 Stark. 493, 4¢5. 
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169 Iam not prepared to go to that length. I think, if the incon- 
Abas Venience is so great that it is reasonable to get rid of it by an act 
Teen nee not obviously dangerous, and executed without carelessness, the 
Seay person causing the inconvenience by his negligence would be liable 
Ramway Co. for any injury that might result from an attempt to avoid such in- 
convenience. I think here the jury might well find that there 
was no obyious danger, and that the act was not carelessly done ; 
but I think the inconvenience was not so great as to make it reason- 
able for the plaintiff to get rid of it in this way. It was a July 
afternoon. ‘There was no evidence of the weather being bad, and 
in three minutes the train would have arrived at the next station. 
I think, therefore, there was no great inconvenience ; and, though 
the danger was not obvious, I think it could not be said that the act 
was not dangerous in itself; and under these circumstances, I think 
the putting himself into peril was contributory negligence, and 

that the case therefore ought not to have been left to the jury. 


Rule absolute for a nonsuit. 


Attorneys for plaintiff: Johnson & Weatherall. 
Attorneys for defendants: Clarke, Woodcock, & Ryland. 


July 5. FARROW v. WILSON anp WIFE, Apminisrratrrx, &c. 


Master and Servant—Dissolution of Contract by Death. 


In contracts for personal services, it is an implied condition that the death of 
either party shall dissolve the contract. 

A. was hired by P. to serve as farm bailiff, at weekly wages, with other advan- 
tages, and a residence in a farm-house; the service to be determinable by a six 
months’ notice or payment of six months’ wages. P. died :— 

Held, that P.’s personal representative was not bound to continue A. in her 
service, or pay him six months’ wages. 


DECLARATION that, in consideration that the plaintiff would 
enter into the service of one Price Pugh and serve him in the 
capacity of farm bailiff, at the wages of 15s? per week, together 
with the benefit of certain bonuses and of a certain residence in a 
farm house until the service should be determined as thereinafter 
mentioned, Price Pugh promised the plaintiff to retain him in his 
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service until the expiration of six months after notice given by 1869 
Price Pugh or the plaintiff to the other of them to put an end to Farrow 
such service, or that, in case Price Pugh should put an end to such 
service without such notice, he should pay to the plaintiff such 
wages at the rate aforesaid for the six months from the time of the 
end of such service; that the plaintiff accordingly entered into the 
service of Price Pugh, and continued therein until the death of 
Price Pugh, and had always been ready and willing to continue in 
the service of his administratrix in the capacity and on the terms 
aforesaid,—of which the defendants always had notice; yet that 
the defendants wrongfully dismissed the plaintiff from the said 
service without such notice as aforesaid—and without paying the 
plaintiff such six months’ wages as aforesaid, whereby, &c. 
Demurrer and joinder. 


OP 
WILSON, 


e June 26. Bridge, in support of the demurrer, contended that in 
all cases of personal service the contract of service was terminated 
by the death of the master, and that at any rate in this case as part of 
the remuneration was the right to reside in a farm house which, in 
the absence of evidence, it must be presumed would go to the heir, 
there was a sufficient indication of an intention that the service 
should terminate on the master’s death. He referred to Williams 
on Executors, 5th ed. p. 757; Wentworth on Executors, 14th ed. 
p. 141; Tasker v. Shepherd (1); and Boast vy. Firth. (2) 

[Wiizzs, J., referred to Jackson v. Bridge (3), and pointed out 
that in that case the Court grounded their decision on the fact 
that the contract contained the word assigns. | 

Cooper, in support of the declaration. The general rule is that 
contracts can be enforced against the executors of the person con- 
tracting. It is only where the contract cannot be performed with 
the executor that it determines by the death of one of the parties, 
unless it appears from the terms of the contract that it is intended 
to be so terminated. There is nothing to shew the farm was not 
leasehold, and as the contract is one which on its face would sur- 
vive to the administratrix, it must be presumed that the farm would 
in fact pass to her so as to enable her to fulfil it. ‘Though the 

(1) 6 H. & N. 575; 30 L. J. (Ex.) ( 

( 


) Law Rep. 4 C. P. 1. 
207. ) 


12 Mod. 650. 
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servant might perhaps object to the transfer of his services, yet 
if the servant waived that right, the administratrix, who repre- 
sented the master, could not. Whatever may be the case with a 
personal attendant, like a valet, at any rate when the objects on 
which the service is to be performed, survives, as the children in 
the case of a governess, the service continues, and if the farm 
passed to the administratrix the service in the present instance is 
of that kind. He cited Rew v. Inhabitants of Ladock (1); Rew v. 
Peck. (2) 
aerate ie: 
ines Cur. adv. vult. 


July 5. The judgment ofthe Court (Willes and Montague 
Smith, JJ.) was delivered by 


Wittss, J. In this case our judgment is for the defendants. 
Generally speaking, contracts bind the executor or administrator, 
though not named. Where, however, personal considerations are 
of the foundation of the contract, as in cases of principal and agent. 
and master and servant, the death of either party puts an end to 
the relation ; and, in respect of service after the death, the con- 
tract is dissolved, unless there be a stipulation express or implied 
to the contrary. It is obvious that, in this case, if the servant had 
died, his master could not have compelled his representatives to 
perform the service in his stead, or pay damages, and equally by 
the death of the master the servant is discharged of his service, 
not in breach of the contract, but by implied condition. 


Judgment for the defendants. 


Attorney for plaintiff: G. Brady. 
Attorney for defendants: W. Hammond. 


(1) Burr. 8. C. 179. (2) 1 Salk. 66. 
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MACDONALD v. THOMPSON. 


Bankruptcy Act, 1861 (24 & 25 Vict. c. 134), s. 110—Resolution of Creditors as 
to the mode of Winding up the Estate, 


Section 110 of the Bankruptcy Act, 1861, gives a specified majority of creditors 
power to resolve that “proceedings in bankruptcy shall be suspended and the 
estate of the bankrupt shall be wound up and administered in such manner as such 
majority shall direct.” A bankrupt proposed at a meeting of his creditors that 
the bankruptcy should be suspended under s. 110, and that he should receive back 
his estate and pay a composition of 2s. 6d. in the pound. The creditors, by a 
resolution duly confirmed, accepted the proposal. The resolution did not pur- 
port to re-vest the estate in the bankrupt until after the payment of the compo- 
sition. ‘The messenger of the court of bankruptcy then went out of possession, 
but the creditors’ assignee who had guaranteed the messenger his fees, retained 
the keys of the premises. Subsequently and before payment of the composition, 
a judgment creditor, who was not present at the meeting and had not assented 

o the resolution, issued execution and seized goods belonging to the bankrupt’s 
estate. On’ an interpleader summons between the assignee and the execution 


creditor :— . 
Held, that the fact of.the bankruptcy being suspended under s. 110 did not 


re-vest the-estate in the bankrupt, and that the assignee was therefore entitled to 


the goods. 
Semble, per Montague Smith, J., that the resolution, if valid under s. 110, 


was binding on non-assenting creditors. 
Semble, per Brett, J., that the bankruptcy still continued in force till the bank- 


rupt obtained his discharge. 
Query, whether a resolution to accept a composition is within s. 110. 


INTERPLEADER issue tried in the Passage Court at Liverpool. 
The question was whether the plaintiff was entitled to certain 
goods as against the defendant. 

At the trial it appeared that the plaintiff was the creditors’ 
assignee of one W. Pope, who became bankrupt in December, 
1868, and to whom the property in question had belonged. On 
the 11th of January, 1869, at the first meeting of creditors, the 
following resolution was passed :—“'This being the day appointed 
for the first meeting of creditors, and it appearing to us, the under- 
signed, being a majority in value of the creditors present of the 
above-named bankrupt, that no further proceedings in bankruptcy 
should be taken in this case on the ground that it is advisable that 
an offer made by the bankrupt to take all his estate and effects of 
every description and pay all his creditors a composition of 2s. 6d. 
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in the pound on the amount of their respective debts payable in 
one month from the date hereof, namely, on* the 11th of February 
next, should be accepted, we resolve that no further proceed- 
ings shall be taken in bankruptcy.” This resolution was duly 
confirmed at a subsequent meeting of creditors on the 25th of 
January. On the afternoon of that day the plaintiff gave a guaran- 
tee to the messenger of the court of bankruptcy to pay his fees, 
and the messenger then gave up possession of the goods and gave 
the keys of the place to the plaintiff, who kept them up to the com- 
mencement of the action. On the 26th of January the defendant 
issued a fi. fa. on a judgment he had obtained against the bank- 
rupt previous to the bankruptcy, and seized the goods. On the 
27th of January the bankrupt applied for, and on the 29th 
obtained, his discharge. On these facts a verdict was found for 
the plaintiff, with leave to the defendant to move to enter the 
verdict. 


L. Temple having obtained a rule accordingly, 

C. Russell, and Foard, shewed cause. These goods vested in the 
plaintiff on his appointment as creditors’ assignee under s. 117 
of the Bankruptcy Act, 1861, and the question is what was the 
effect of the resolution which the creditors adopted under s. 110 
of that Act.(1) That section speaks of the bankruptcy being sus- 

C1) 24 & 25 Vict. c. 184, s. 108 :— 
“Immediately on adjudication, it shall 
be the duty of the official assignee to take 
possession of the bankrupt’s estate, and 


to retain possession thereof until the ap- 
pointment of a creditors’ assignee; but 


cepted, or if it shall appear to the 
majority in value of the creditors pre- 
sent at any meeting to be desirable on 
any ground to resolve, and such ma- 
jority shall resolve, that no further 
proceedings be taken in bankruptcy, the 


if such official assignee, or if the court, 
upon the representation of any creditor, 
shall be of opinion that the keeping 
possession of the bankrupt’s property is 
not requisite for the due protection of 
the creditors, such possession shall not 
be continued.” 

s. 110:—‘In case at such meeting, 
or at any other meeting of creditors, 
any proposal shall be made by or on 
behalf of the bankrupt which it shall 
appear to the major part in value of the 
creditors then present ought to be ac- 


meeting shall be adjourned for fourteen 
days, in order that notice of such reso- 
lution may be given to every creditor 
by the official or creditors’ assignee, 
which shall be done accordingly ; and 
if at such adjourned meeting a majority 
in number representing three-fourths in 
value of the creditors present shall so 
resolve, the proceedings in bankruptcy 
shall be suspended, and the estate and 
effects of the bankrupt shall be wound 
up and administered in such manner as 
such majority shall direct, and the 
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pended not annulled, and the bankruptcy therefore still continues 
as a bar to any execution being issued by a creditor, and this is 
confirmed by s. 136, which gives the Court power to settle all 
disputes which may arise with respect to such a resolution, and to 
set it aside if inequitable. It is true that it is not expressly said 
that the resoiution shall be binding on non-assenting creditors, 
and that their debts are not bound till after the order of discharge, 
but this must be because the goods are to remain in the possession 
and under the control of the court. 

[Monracur Smit, J. Is a resolution to accept a composition 
within the meaning of the 110th section; that seems only to refer 
to resolutions fixing upun the mode in which the estate shall be 
wound up, and not dispensing with the winding-up altogether. 

Bovitu, C.J. This may perbaps be treated as a mode of wind- 
ing up the estate by selling it to the bankrupt for the amount 

fagreed upon as a composition. If the goods have been re-vested in 
thé bankrupt the defendant will be entitled to succeed, as it is for 
the plaintiff to make out his title. | 

The plaintiff has at any rate a possessory title which will be suf- 
ficient against a mere stranger, for he had guaranteed the fees of 
the messenger of the bankruptcy court, and had kept the posses- 
sion of the goods as security for that and also for the payment of 
the composition. Moreover, until the composition was paid, the 
property would not re-vest in the bankrupt; for the resolution is 
not an unconditional acceptance of the offer, but only that no fur- 
ther proceedings in bankruptcy should be taken in order that the 
proposal of the bankrupt might be carried out. 


L. Temple, in support of the rule. The messenger of the court 
is the person who was entitled to hold possession of the goods, if 
any one was, under the Bankruptcy Act, but the plaintiff autho- 
rized him to give up possession of them. It is clear from s. 108 
that the assignee may give up possession of the goods if the cre- 


bankrupt having made a full discovery _ both real and personal, of the bankrupt, 

of his estate shall be entitled to apply shall be divested out of the official 

for an order of discharge.” assignee, and vested in the creditors’ 
s. 117:—“ Upon the appointment of assignee.” , 

the creditors’ assignee, all the estate, 
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ditors think it best, and that has been the case here. The bank- 
ruptcy is only “suspended” under s. 110 tiN the estate is wound 
up, and here the creditors have wound it up by handing it over to 
the bankrupt in consideration of the composition; when it has 
been wound up the power ef the bankruptcy court over it ceases. 
Even if the defendant is bound by the resolutions, the court of 
bankruptcy is the only court that will interfere to restrain him. 


Bovitu, C.J. I am of opinion that the Judge of the Passage 
Court was quite right in the view he took of this case. It is per- 
fectly clear that the goods in question passed on the bankruptcy 
of Pope to the plaintiff as his assignee ; that being so, they would 
remain vested in him unless something has occurred to take them 
out of him. There is nothing in the fact of the bankruptcy being 
suspended by force of s. 110 of the Bankruptcy Act, 1861, to re- 
vest the property in the bankrupt. Mr. Temple says that the reso- 
lution that has been referred to was effectual under that section, 
and I think that is so; but that brings us to the consideration 
what was the meaning of the resolution. I find nothing in it to 
take the property in the goods out of the plaintiff till after the 
composition was paid, and he accordingly, in fact, remained in pos- 
session of them. The composition not having been yet paid, the 
plaintiff is entitled to recover the goods. 


Byres, J. I am of the same opinion. It seems to me no doubt 
can be suggested that the effect of the bankruptcy was, at any rate, 
to vest from the time of adjudication the property in the plaintiff, 
and nothing has since occurred to take it out of him. It is not 
necessary to decide whether the resolution was effectual under 
s. 110 of the Bankruptcy Act, 1861, or not; for if it was so, it 
leaves the property where it was, with the difference only that it is 
subject to the composition instead of being subject to the original 
debts. 


MontTaGuE Smiru, J. Iam of the same opinion. It is clear 
that at one time this property was vested in the assignee. I 
very much doubt if a mere composition is within s. 110 of the 
Bankruptcy Act, 1861, at all, because that section refers to the 
winding-up and the administering of the bankrupt’s estate, and 
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speaks of the bankrupt having made a full discovery of it. Read- 
ing, however, this resolution as my Lord has read it, it may be it 
is within the section, because it provides for the administration of 
the bankrupt’s estate in a particular way, but there is a month for 
carrying it out, and this execution came in before it had been com- 
pleted. On another ground, I think that the defendant had no 
right to issue execution, viz. that he was bound by the resolution 
as one of the minority. It is admitted that, as soon as the bank- 
rupt got his order of discharge the defendant was bound by it, and 
it seems to me that it would be against the whole policy of the 
section to hold that when a resolution had been come to for 
administering the estate in a particular way it could be defeated 
by one of the minority issuing execution. 


Brett, J. On the petition in bankruptcy, and the appointment 
of the plaintiff as assignee, the property in question passed to 
him, and the question is whether he has since been divested of it. 
Mr. Temple’s argument is based on the supposition that the reso- 
lution is within s.110 of the Bankruptcy Act, 1861, because if 
not there is no colour for saying that the property had ceased to 
be in the plaintiff; if then it is so, what is the true construction of 
that section? It says that the effect of a resolution shall be that 
the bankruptcy shal] be suspended; but it is not said that s. 117 
shall be set aside and the court have no more control in the matter. 
It seems to me that the bankruptcy is to remain in force and will 
protect the bankrupt and his property till he obtains his discharge, 
and then, at any rate, the right of execution by his creditors will 
cease. I think, therefore, this rule should be discharged with 
costs. 

Rule discharged. 

Attorneys for plaintiff: Westall & Roberts, for Forshaw, Good- 


man, & Hawkins. 
Attorneys for defendant: Johnson & Wetherell. 
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PILLAR v. THE LLYNVI COAL AND IRON COMPANY, LIMITED. 


Truck Act (1 & 2 Wm.4, c. 37, ss. 23, 24)—Master and Servant—Prohibition of a 
Master to make Stoppages without a Written Agreement. 


The Truck Act (1 & 2 Wm. 4, c. 37), s. 23, provides that an employer may 
make a stoppage or deduction {rom the wages of any artificer in respect of medicine 
or medical attendance, or of fuel, materials, tools, implements, hay, corn, or pro- 
vender. ‘ Provided always, that such stoppage or deduction shall not exceed the 
real and true value of such fuel, materials, tools, implements, hay, corn, or pro- 
vender, and shall not be in any case made from the wages of such artificer, unless 
the agreement or contract for such stoppage or deduction shall be in writing and 
signed by such artificer.’ And s. 24 provides, “that nothing in the Act shall 
extend to prevent” any employer “ from deducting, or contracting to deduct, 
any sum or sums of money from the wages of such artificers for the education of 
any child or children of such artificer, and unless the agreement or contract for 
such deduction shall be in writing and signed by such artificer,” 

An employer stopped part of the wages of an artificer as a contribution to 
funds established by him to provide medicine and medical attendance for the 
artificers employed by him, and schools for their children, without any written 
agreement with the artificer :— 

Held, that the artificer was entitled to recover the whole of the deductions. 


DECLARATION on the common counts for work done, materials 
provided, money had and received, and on accounts stated. 

Pleas: Never indebted; payment; and set-off. Issues theron. 

The action was tried before Montague Smith, J., at the spring 
assizes at Bristol, and it was proved that the defendants were a 
company engaged in coal and iron works, and the plaintiff an 
artificer employed by them. ‘The defendants established doctor’s 
and sick funds, for the purpose of providing medical attendance and 
relief in sickness for their workmen, and also a school fund for 
providing free schools for their workmens’ children. They deducted 
monthly from the plaintiff’s waces a sum for each of these funds, 
and paid the remainder partly in cash, and partly by cheques on a 
bank within fifteen miles of the works, and also, from time to time, 
any sum due to the company for coals, and for materials for his work, 
which le voluntarily purchased from the company; the plaintiff, 
however, was in fact, though not nominally, compelled to change 
the cheques at a shop established by the defendants, where he 
received for them only 4s. in the pound in cash and the remainder 
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in goods. The action was brought to recover the amount so paid 
by cheques instead of cash, and the amount of the deductions. 

A verdict was found for the plaintiff with leave to the defendants 
to move to enter a nonsuit or verdict for the defendants, the Court 
to draw inferences of fact, all points to be open to the defendants, 
and the amount of the verdict, if the verdict for the plaintiff 
should stand, to be settled by arbitration according to the decision 
of the Court respecting the different heads of claim. 


Prideauxz, @.C., having obtained a rule accordingly, 

Cole, @).C., and Bailey, shewed cause, and argued first, on the 
questions of fact, that the plaintiff was an artificer within the mean- 
ing of the Act, that the plaintiff was compelled to change the 
cheques at the defendants’ shop and accept goods for four-fifths of 
the amount, and that the drawing the cheques on a bank within 

fteen miles, was a mere subterfuge for the evasion of the Act. 
Seeondly, respecting the deductions in respect of the doctor's, sick, 
and school funds, that they were illegal, because there was no 
written agreement with the plaintiff that they should be made. 
The claim in respect of the deductions for coal and materials was 
not pressed. 

Mellish, Q.C., Prideaux, Q.C., and Pindar, for the defendants, 
contended, first, on the facts that the plaintiff was not an artificer, 
that he was at any rate not employed in the same business as the 
defendants, and that the changing of the cheques at the defendants’ 
shop was not compulsory, but the payment a bona fide payment 
by cheques within the Act. Secondly, with respect to the deduc- 
tions, that upon the true interpretation of 1 & 2 Wm. 4, c. 87, ss. 
23, 24 (1), a written agreement was not necessary, the proviso in 


Gd) le) 2) Wm. 4..¢. 37, 8. 23:— 
“And be it further enacted and de- 
clared that nothing herein contained 
shall extend, or be construed to extend, 
to prevent any employer of any artificer 
or agent of any such employer from 
supplying or contracting to supply to any 
such artificer any medicine or medical 
attendance, or any fuel, or any materials, 
tools, or implements to be by such 
artificer employed in his trade or occupa- 


tion, if such artificers be employed in 
mining ; or any hay, corn, or other 
provender to be consumed by any horse 
or other beast of burden employed by 
any such artificer in his trade and occupa- 
tion; nor from demising to any artificer, 
workman, or labourer employed in any 
of the trades or occupations enumerated 
in this Act, the whole or any part of 
any tenement at any rent to be thereon 
reserved ; nor from supplying or con- 
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s. 23 referring only to deductions in respect of fuel, materials, 
tools, implements, hay, corn, and provender, and not to deductions 
in respect of medicine and medical attendance, and the final clause 
of the 24th section being hardly intelligible, but certainly not 
taking away, in the absence of writing, the right given to the 
employer by the former part of the section to make the deduction 
for the school fund. They referred to Cutts v. Ward. (1) 


Cur. adv. vult. 


July 5. The judgment of the Court (Montague Smith and 
Brett, JJ.) was delivered by 

Montaaue Smitu, J.[who, after deciding upon the evidence as- 
a question of fact, first, that the defendants had a right to the 
personal services of the plaintiff and that he was in their employ- 
ment as an artificer; secondly, that he was employed in the same 
trade and occupation which the defendants carried on; thirdly, 
that the giving the cheques was a mere subterfuge to enable the 
defendants to pay the plaintiff part of his wages in goods instead 
of money; and fourthly, that the deductions in respect of coal and 
materials formed no part of the system of payment and could not 


tracting to supply to any such artificer 
any victuals, dressed or prepared under 
the roof of any such employer, and there 
consumed by such artificer; nor from 
making or contracting to make any 
stoppage or deduction from the wages 
of any such artificcr for or in respect of 
any such rent, or for or in respect of 
any such medicine or medical attend- 
ance ; or for or in respect of such fuel, 
materials, tools, implements, hay, corn, 
or provender, or of any such victuals 
dressed and prepared under the roof of 
any such employer ; or for or in respect 
of any money advanced to such artificer 
for any such purpose as aforesaid. 
Provided always, that such stoppage or 
deduction shall not exceed the real and 
true value of such fuel, materials, tools, 
implements, hay, corn, and provender, 
and shall not be in any case made from 
the wages of such artificer, unless the 


agreement or contract for such stoppage 
or deduction shall be in writing and. 
signed by such artificer.” 

s. 24:—‘** Nothing herein contained 
shall extend, or be construed to extend, 
to prevent any such employer from ad-. 
vancing to any such artificer any money 
to be by him contributed to any 
friendly society, or bank for savings, 
duly established according to law, nor- 
from advancing to any such artificer any 
money for his relief in sickness, or for 
the education of any child or children of 
such artificer, nor from deducting or 
contracting to deduct any sum or sums. 
of money from the wages of such arti- 
ficers, for the education of any such child 
or children of such artificer, and unless. 
the agreement or contract for such de- 
duction shall be in writing and signed 
by such artificer.” 

(1) Law Rep. 2 Q. B. 357, 
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‘be recovered by the plaintiff; proceeded]:—The only remaining 
point is with respect to the stoppages debited to the plaintiff in 
the periodical settlements for the doctor’s, sick, and school funds. 
It was not denied that these stoppages were made, and that there 
was no consent in writing signed by the plaintiff that they should 
be so made. We think that upon the right construction of the 
23rd and 24th sections, such a written consent was necessary to 
enable the defendants to make these stoppages, and consequently 
we are obliged to hold that the plaintiff is entitled to recover the 
amount of them. The result is that the rule to enter a nonsuit 
will be discharged, and there must be a reference to an arbitrator 
as arranged at the trial, to ascertain the amount at which the 


verdict is to stand. 


Rule discharged. 
Attorneys for plaintiff: Miller & Miller. 


Attorneys for defendants: Willoughby & Coz. 
fF « ” 


7 


ROBERTS v. THE BURY IMPROVEMENT COMMISSIONERS. 
Building Contract—Interpretation of Contract— Penalty for Delay. 


A building contract, entered into by a burial board, contained a clause that it 
should be Jawful for the said burial board, in case the said contractor should fail 
in the due performance of any part of his undertaking, or should become bank- 
rupt ... . or should not, in the opinion and according to the determination of the 
architect, exercise due diligence and make such progress as would enable the 
works to be effectually and efficiently completed at the time and in the manner 
therein mentioned, to determine the contract by a notice in writing under the hand 
of the clerk of the burial board, and to enter upon and take possession of the works, 
and of the plant, tools, and materials of the contractors, and use or sell or use and 
sell the same as the absolute property of the burial board. 

The architect having given a certificate that the plaintiff was not exercising due 
diligence, the burial board gave the notice required to determine the contract, and 
took possession of the works ; the certificate was given bona fide, but the delay was 
in fact occasioned by the act of the board in ordering extra works and otherwise :— 

Held, that the board were, notwithstanding, entitled to act as they did, their 
right to enter on the works being, by the terms of the contract, dependent on the 
opinion and judgment of the architect, and not upon the contractors’ failure to 
exercise due diligence, in fact. 


DECLARATION, setting out a building agreement entered into by 
the defendants with the plaintiff, of which the material clauses, for 
the purposes of this case, were the following :— 


June 26. 
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S.4:—“'That the said architect shall have full power and 
authority from time to time*and at all times, by himself and 
his clerks of the works, assistant, or inspector for the time 
being (if any such be at any time or times appointed), to make 
and issue such further drawings and to give such further in- 
structions and directions as may appear to him or them, or either 
of them, necessary or proper for the guidance of the said con- 
tractor, and the good and sufficient execution of the works, accord- 
ing to the terms of this specification; and the said contractor 
shall receive, execute, and obey and be bound by the same, ac- 
cording to the true intent and meaning thereof, and as fully and 
effectually as though they had accompanied, or had been men- 
tioned or referred to, in this specification; and he or they.may 
also alter or vary the levels or positions of any of the buildings 
contemplated by this specification, or order any further and other 
works and buildings not contemplated by this specification or the 
contract; or may order any of the buildings contemplated thereby 
to be omitted ; or may order any work or any portion of the works, 
executed or partially executed, to be removed, changed, or altered, 
and, if needful, that other works shall be substituted instead 
thereof; but the said burial board shall not become liable to the 
payment of any charges in respect of any such additions, altera- 
tions, or deviations unless the instruction for the performance of 
the same shall have been given in writing by the said architect, or 
his said clerk, assistant, or inspector, and shall be claimed for in 
writing by the said contractor (the claim to contain the description 
and quantity of the work done, labour employed, and materials. 
used, and the prime cost of such materials and labour respectively) 
within the week in which such work is executed and such materials 
used, and before the same are placed out of view or beyond check 
or admeasurement, nor unless the value of any altered or varied 
works, or any other further works, shall, whenever practicable, 
have been determined and settled before such altered or varied or 
further works shall have been commenced, such value, in case of 
dispute, to be ascertained and fixed by the architect, who shall 
determine in all cases whether such previous agreement were 
practicable or not; and in-all cases where he shall consider the 
same to have been practicable, the contractor shall not be entitled 
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to make any claim in respect of such altered or varied or further 
works, unless such previous agreement were made. The contractor 
(on signing the contract) must furnish a list or schedule of the 
prices at which the contract has been made out, to serve as a 
guide in estimating the value of any alterations, additions, or de- 
ductions. The certificate of the architect must in all cases be 
obtained previous to the payment of any money under this 
contract.” 

S. 24:—< Provided always, that if by reason of any additions to 
or enlargements of the works (which additions or enlargements 
the said architect is hereby authorized to make), or for any other 
just cause arising with the said burial board, or with the architect, 
or his clerk, assistant, or inspector, or in consequence of any 
unusual inclemency of weather, or for want or for alleged want or 
deficiency of any orders, drawings or directions, or by reason of 
any, difficulties, impediments, obstructions, oppositions, doubts, 
disputes, or differences whatsoever and howsoever occasioned, the 
contractor shall, in the opinion of the architect, have been unduly 
delayed or impeded in the completion of his contract, it shall be 
lawful for the said architect to grant from time to time, in writing 
under his hand, such extension of time, and to assign such 
other day or days for completion as to him may seem reasonable, 
without thereby prejudicing, or in any manner affecting, the 
validity of the contract or the sufficiency of the tender; and any 
and every such extension of time shall be deemed to be in full 
compensation and satisfaction for or in respect of any and every 
actual and probable loss or injury sustained or sustainable by the 
said contractor in the premises, and shall in like manner exonerate 
him from any claim or demand on the part of the said burial 
board for or in respect of the delay occasioned by the cause or 
causes in respect of which any and every such extension of time 
shall have been made, but not further or otherwise, or for or in 
respect of any delay continued beyond the time mentioned in such 
writing or writings respectively.” 

8.27 :—*“ That it shall be lawful for the said burial board, in case 
the said contractor shall fail in the due performance of any part 
of bis undertaking, or shall become bankrupt or insolvent, or shall 
compound with his creditors, or propose any composition to his 
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creditors for the settlement of their debts, or shall carry on or 
propose to carry on his business under inspectors on behalf of his 
creditors, or shall commit any act of bankruptcy, or shall not, in 
the opinion and according to the determination of the said archi- 
tect, exercise due diligence and make such progress as would 
enable the works to be effectually and efficiently completed at the 
time and in the manner aforesaid, to determine the contract by a 
notice in writing under the hand of the clerk of the burial board, 
and to enter upon and take possession of the said works, and of 
the plant, tools, and materials of the said contractor, and use or 
sell or use and sell the same as the absolute property of the burial 
board.” 

S. 36:—*“ If the works are let in one contract, the whole to be 
completed on or before the second day of October, one thousand 
eight hundred and sixty-eight.” 

Averments, that the defendants refused to permit the plaintiff 
to complete the contract, and finally renounced the contract, 
whereby the plaintiff was deprived of the price and profits he 
would have obtained on its completion. 

Plea, that the plaintiff failed in the due performance of certain 
parts of his undertuxing, and did not, in the opinion and according 
to the determination of the said architect and within the mean- 
ing of the said agreement, exercise due diligence and make such 
due progress as provided in and by the said 27th clause above- 
mentioned, and as would have enabled the said works to be 
effectually and efficiently completed at the time and in the manner 
by the said alleged agreement provided. 

Averments, that all conditions were fulfilled, &c., to entitle the 
defendants to give the notice, and proceed as thereinafter men- 
tioned, that a notice was given to the plaintiff under the hand of 
the clerk of the board as provided by the 27th clause, and that 
the defendants thereupon determined the contract, and took pos- 
session of the works which was the matter complained of. 

Replications: 1. That the architect did not at any time grant an 
extension of time for the performance and completion of the said 
contract, and that the alleged failure of the plaintiff in the plea 
mentioned, and the non-exercise by the plaintiff of such due 
progress as therein mentioned was caused and occasioned by the 
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acts and orders and by the neglects, defaults, and hindrances of 


the defendants and their said architect, and by breaches of the 


said contract by the defendants, and not otherwise. (1) 

2. That the alleged failure by the plaintiff in the plea menticned, 
and the non-exercise by the plaintiff of due diligence as therein 
alleged, and the not making by the plaintiff of such due progress 
as therein alleged, were wholly caused and occasioned by reason of 
causes, matters, and things provided for in and by the 24th clause, 
by reason whereof the plaintiff was in fact and in the opinion of 
the architect unduly delayed and impeded in the completion of 
the contract, and all conditions were fulfilled, &c., to entitle the 
plaintiff to have granted him by the architect an extension of time, 
and to have another day assigned for completion of the contract, 
nevertheless the architect wholly failed and neglected to grant any 
extension of time whatever to the plaintiff, or to assign any other 
élay,or days whatever for the completion of the contract by the 
plaintiff. 

3. A repetition of the several statements in the second repli- 
cation, with the exception of the words “and in the opinion of 
the said architect.” 

Demurrer to the replications. 

The remaining pleadings were immaterial to the question. 


Manisty, Q.C. (R. G. Williams with him), in support of the 
replications, The right of the defendants to determine the 
contract depended on the exercise by the plaintiff of due diligence 
for the completion of the works by the specified time; anything, 
therefore, which put an end to the obligation on the plaintiff to 
complete the works at a specified time would put an end to the 
right given to the defendants by the 27th clause to determine the 
contract. It is clear that if the contractor was delayed by the acts 
or defaults of his employers, the obligation to complete by the 
given time ceased: Holme v. Guppy (2); Russell v. Bandewra (3) ; 


(1) It was agreed that this should be delay in giving particulars which would 
amended by inserting the special acts enable the contractors to commence 
of the defendants, and their architect the specified works. 
complained of, viz., first, delay in (2) 3 Maw Wi. 387. 
delivering the requisite plans ; secondly, (8) 18°C, B. (N.S.) 149; 32 L. J. 
delay in setting out the lands; thirdly, (C.P.) 68. 
delay in defining the roads; fourthly, 
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Westwood v. Secretary of State for India. (1) The 24th clause, no 
doubt, gives the architect power to extend the time ; but the effect 
of that is only that, if he does so, the various penalties and rights 
which may have been forfeited by the acts of delay on the part of 
the defendants revive in relation to the new date so affected... The 
clause does not’ alter the fact that the penalties and rights are 
gone through the defaults of the defendants till the new term is 
appointed. 

Holker, Q.C. (C. Russell with him), in support of the demurrers. 
The question depends entirely on the construction of the con- 
tract. The parties by this contract have given the architect autho- 
rity to decide whether the plaintiff exercised due diligence, and 
the replication, which in effect states that the architect though 
acting honestly was mistaken, is, in fact, an appeal from him, In 
the cases cited the Court thought that the architect or engineer 
had not been made by the parties the sole judge in the matter. 
Stadhard v. Lee (2), in which all the previous cases were cited, is 
precisely in point and conclusive for the defendants; and Scott v. 
Liverpool Corporation (3) is another case to the same effect. The 
cases of Milner v. Field (4), and Clarke v. Watson (5), shew that 
in such a case, even if the architect acts wrongfully, if there is no 
collusion, his certificate is binding. 

Manisty, Q.C., in reply. 


Wiutes, J. The question arising in this case is simply whether 
the Bury Improvement Commissioners having employed the plaintiff 
to do certain works according to a specification, and the architect 
having decided that he was not proceeding with due diligence, the 
commissioners were justified, under the 27th clause of the agree- 
ment, in interferimg and taking the works out of his hand. That 
question depends on the construction of the agreement, and mainly 
on the 27th clause, which must of course be construed with due 
regard to there mainder of the agreement; but the cardinal rule, 
that the Court should be guided more by the words of the clause 
dealing specifically with the matter than by any general inference 


(1) 7L. T. (N.S.) 736. (4) 5 Ex. 829; 20 L. J. (Ex.) 68. 
(2) 3B.&8.364; 82L.J.(Q:B).75. (5) 18 C. B. (N.S.) 278; 34 L, J. 
(3) 1 Giff. 216; 27 L.J.(Ch.) 641. (C.P.) 148. 
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from the whole contract, ought to be applied. Taking first, then, 1869 
the 27th clause, it provides “that it shall be lawful for the said Rosprrs _ 
burial board in case the said contractor shall fail in the due per- piv com. 
formance of any part of his undertaking ;” these words are very ™ISSIONERs. 
stringent, because they deal generally with any breach of contract 
and shew that the contractor was willing to trust himself to the 
good conduct of the board, because one can hardly conceive a case 
in which no small breach of contract should occur, of which a 
captious person might take advantage. The clause goes on, “ or 
shall become bankrupt or insolvent, or shall compound with his 
creditors, or propose any composition to his creditors for the 
settlement of their debts, or shall carry on, or propose to carry 
on, his business under inspectors on behalf of his creditors, or 
shall commit any act of bankruptcy.” Here are a number of 
specific acts mentioned in respect of which no case of hardship 
wcould be pleaded as a reason why the penalty imposed by the 
‘clause should not be exacted; then follows the proviso on which 
the present case turns, and it is put on a footing of equality with 
the specific acts previously referred to. Now, whatis it which is to 
produce the same effect as any of those previously described? Itis 
“or shall not, in the opinion and according to the determination of 
the said architect, exercise due diligence and make such due pro- 
gress as would enable the works to be effectually and efficiently com- 
pleted at the time and in the manner aforesaid ;” that is, the time 
provided for by the parties. It does not seem necessary to refer 
to any distinction between the time originally provided by the con- 
tract and that which might be settled by the architect; it must be 
taken that before the time originally specified had arrived, and 
before any extension of time had been given, the board put in force 
the stringent powers given them by the contract, and on a certifi- 
cate by the architect that due diligence had not been exercised, 
took possession of the works, and of the plant and tools of the con- 
tractors. What, then, is the effect of the words “ shall not in the 
opinion and according to the determination of the architect, exercise 
due diligence and ‘make such due progress as would enable the 
works to be effectually and efficiently completed at the time and in 
the manner aforesaid.” It isnot only a proviso for an additional or 
alternative event in which the powers of the board might be put in 
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force, but.a judge is appointed by the parties to decide whether that 
~ event hashappened. The right, therefore, is made dependent not on 
the event, but on the determination of the judge that it has occurred. 
Now, the plea founded on the 27th clause, states that such a de- 
fault did take place, which is superfluous and need not have been 
averred, and that the plaintiff did not, according to the opinion and 
determination of the architect, exercise due diligence. Up to this 
point the case seems to raise much the same question as was raised 
in the cases where there was a proviso in a lease that it should ter- 
minate if the tenant should become bankrupt, and the tenant 
having been adjudicated bankrupt, the question arose whether it 
was necessary that he should have been so adjudicated on sufficient 
grounds in order to terminate the lease; and it was held, by the 
majority of the Court, that he need not. That opinion is clearly 
the one to be acted on here, for it has been often decided on such 
contracts as the present one that “the decision of the architect” 
means merely his decision in fact and not his decision on reason- 
able grounds; the plea, therefore, is good and sufficient. 

Is it oe by any of the replications? By the first, the con- 
tractor sets up against the decision of the architect that the delay 
arose from acts and defaults of the defendants in not delivering 
the plans and laying out the ground in due time. We must look, 
then, to see what powers are given to the architect, and two clauses 
are material, the 4th and 24th. The 4th, in terms, gives to the 
architect the power and discretion to give what further drawings 
and plans he thinks right: but assuming that that were not so, and 
that the delay in giving the plans was unjustifiable, what would be 
the consequence of such delay ? That appears to be provided for 
by the 24th clause, which gives power to the architect under those 
circumstances to extend the time for the completion of the works. 
It would seem, therefore, that all the matters relied on in the first 
replication are, in truth, matters which the architect ought to have 
taken into his consideration in determining whether there should be 
an extension of time; and, therefore, also in determining whether the 
plaintiff used due diligence. And the replication only, in fact, sets 
up reasons why the architect should not have given the certificate 
he did. It is, therefore, in fact, an appeal from the architect, aud 
not something paramount to his judgment, and not intended to be 
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decided by him. Upon these grounds it would seem that the repli- 
cation is not sustainable. 
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plaintiff to make progress with the works was wholly caused by the ™8sionzrs. 


things mentioned in the 24th clause, by reason of which, in fact, 
and in the opinion of the architect, he was entitled to more time. 
If that sets up matter which ought to have been taken into ac- 
count by the architect, it is open to the objection I have stated 
above, but it is also bad because it does not really shew any reason 
why the architect should not have come to the conclusion that the 
plaintiff was not proceeding with due diligence; it is consistent 
with there having been a general delay on the part of the con- 
tractor, which disentitled him to any extra time. ‘There is an 
apparent equity introduced into the replication by the averment 
that it was the opinion of the architect that the plaintiff was en- 
atitled to extra time ; but, unless this is to be taken as implying bad 
"faith on the part of the architect, it ey means nothing, because 
people may act bona fide on other persons’ opinions instead of their 
own, or may feel bound by authority to act in a particular way con- 
trary to their own views. Even if the architect’s certificate were 
fraudulent, it is doubtful whether that would afford a good answer, 
if there was no collusion on the part of the defendants. 

If the second replication is bad, the third one is bad also, for 
similar reasons. Referring now to the authorities relied upon by the 
plaintiff, the broad distinction is that in them the penalty was to 
accrue on a given event, viz., the failure of the contractor to fulfil 
his contract ; and it was held in them that the failure must not have 
been caused by the other party ; but in this case the penalty was 
not to accrue on the failure of the plaintiff to perform his contract, 
nor on any want of diligence on his part, but upon the judgment of 
the architect that there was such failure and want of diligence; the 
parties have made the architect the judge of the facts, and when 
he has given his judgment, the penalty accrues whatever the real 
facts may be. 


Monracue Suitn, J. Iam of the same opinion, and as I con- 
cur in the reasons of my Brother Willes, I have little to add. The 
question, in the first place, depends on the construction of the 27th 
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1869 clause, which gives power to the defendants to determine the con- 

~ tract in certain events: one of these is, if the plaintiff “shall not, 

Bury Cou. im the opinion and according to the determination of the said archi- 

MISSIONERS. tect, exercise due diligence and make such progress as would enable 
the works to be effectually and efficiently completed at the time 
and in the manner aforesaid.” Now, the architect has determined 
that the plaintiff did not exercise such due diligence. 

It is not denied in the first replication that he has come to that 
opinion and determination, but the answer given in it is that the 
want of due diligence was a consequence of the acts of the defend- 
ants. That is an issue which cannot, I think, be left to a jury, 
because, looking at the whole contract, I think the parties intended 
to make the architect the judge, and that his judgment should 
not be reviewed. I think they, meant to leave to him the question 
whether there was a want of due diligence, and that he was bound 
to take into his consideration all the matters now relied on by the 
plaintiff, It seems to me that this case is distinguishable from 
Wood v. Secretary of State for India (1), because there was nothing 
in the contract relied on in that case equivalent to the 27th clause 
in this. Every case of this kind must turn on the construction of 


Roserts 


the particular contract, and if on the true construction an arbitrator 
is appointed to decide the question without appeal, his decision 


cannot be reviewed. 
Judgment for the defendants. 


Attorneys for plaintiff: Shaw & Tremellen, for P. & J. Watson. 
Attorneys for defendants: Gregory, Roweliffes, & Rawle, for 
Harper & Dodd. 
(1) 7 L. T. (NS.) 736. 
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MORRIS v. BETHELL. 


Practice—Interrogatories under s. 51 of the Common Law Procedure Act, 1854, 
17 &18 Vict. c. 125. 


In an action under the Bills of Exchange Act, 1855 (18 & 19 Vict. c. 67), by 
indorsee against acceptor of a bill for 400/., purporting to be drawn by R. B. upon 
and accepted by the defendant, payable at Coutts & Co.’s, the defendant having 
obtained leave to appear, upon an affidavit that the acceptance to the bill sued upon 
was not in his handwriting or written by his authority, a judge at chambers re- 
fused to allow, as being irrelevant and unnecessary, the following interrogatories 
to be administered to the plaintiff with reference to a former bill similarly drawn 
and accepted, which the plaintiff had discounted for the drawer, and which had 
been paid at maturity by the defendant’s bankers,—“1. Did you accept or autho- 
rize your brother (R. B.) to accept a bill of exchange for 300/., dated the 2nd of 
May, 1867, drawn by him upon you, aud payable at the bank of Messrs. Coutts 
& Co.? 2. Were Messrs. Coutts & Co. your bankers, and did they pay the said 
bill at maturity for you or by your authority? 3. When did you first know 
“that Messrs. Coutts & Co. had paid the said bill? 4, Was the said bill delivered 
to” you by Messrs, Coutts & Co., and is it now in your possession ?” :— 

The Court declined to vary his order. 


ACTION by indorsee against drawer of a bill of exchange for 
400/. purporting to be drawn by one Richard Bethell upon and 
accepted by the defendant, payable three months after date to the 
order of the drawer, and indorsed by him to the plaintiff. 

The writ was issued under the Bills of Exchange Act, 1855 (18 
& 19 Vict. c. 67), and the defendant obtained leave to defend, upon 
an affidavit in which he swore that the acceptance was not in his 
handwriting nor written by his authority. 

The plaintiff took out a summons for leave to administer inter- 
rogatories to the defendant, upon an affidavit stating that, in the 
year 1867, he was the holder of a bill of exchange for 3002. dated 
the 2nd of May in that year, drawn by Richard Bethell upon and 
purporting to be accepted by the defendant, and payable at the 
bank of Messrs. Coutts & Co. three months after date; that the 
said bill (which he had discounted for Richard Bethell) fell due 
on the 5th of August, 1867, and was paid by Messrs. Coutts & Co. ; 
and that the acceptance to the bill sued on was similar to the 
acceptance to the before-mentioned bill for 3002. which had been 
paid as aforesaid. The proposed interrogatories were in substance 


as follows :— 
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1. Did you accept, or authorize your brother, Richard Bethell, 
to accept, a bill of exchange for 300/., dated the 2nd of May, 1867, 
drawn by him upon you, and payable at the bank of Messrs. 
Coutts & Co.? 

2. Were Messrs. Coutts & Co. your bankers, and did they pay 
the said bill at maturity for you or by your authority ? 

3. When did you first know that Messrs. Coutts & Co. had paid 
the said bill ? 

4, Was the said bill delivered to you by Messrs. Coutts & Co., 
and is it now in your possession ? 

5. Are the words “ accepted payable at Messrs. Coutts & Co.’s, 
Strand, Slingsby Bethell,” written across the bill copied on the 
back of the writ in this action, or is any or either of them, in your 
handwriting ? 

6. Were they written by your authority ? 

7. Did you ever, at the instance of Richard Bethell, or of any 
other person, write the form of an acceptance of any bill of ex- 
change, or your signature, across any blank bill-stamp or blank 
bill-stamps ? 

8. Did you ever authorize Richard Bethell to draw any bill or 
bills of exchange upon you and to accept such bill or bills in your 
name ? 

Upon the hearing of the summons, Martin, B., disallowed the 
first four interrogatories, on the ground either that they were irre- 
levant, or that the information thereby sought might be obtained 
by subpeenaing a clerk from Messrs. Coutts & Co.’s; but he allowed 
the rest. 


Holl moved for a rule to vary the order by allowing the interro- 
gatories which the learned judge had rejected; and contended that 
the fact .of the plaintiff having authorized the payment by his 
bankers of a former bill similarly drawn and accepted to the bill 
declared on would be evidence, and justify the plaintiff in assum- 
ing, that such an acceptance was authorized by and binding upon 
him; as in the case of a master who by paying for goods ordered 
by his servant recognizes the servant’s authority to bind him by 
orders subsequently given. 

[Brerr, J. That might be so if a general authority to accept 
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bills in the name of the defendant could be shewn, as in Cash v. 
Taylor (1) and Llewellyn v. Winckworth. (2) Here, however, it is 
not proposed to prove a general course of dealing, but merely to 
shew a single isolated transaction. | 

The plaintiff is not to be precluded from interrogating the de- 
fendant because his answers would not be conclusive. It is enough 
to shew that the evidence would be admissible, and that the inter- 
rogatories are material, bona fide, and not irrelevant or scandalous: 


M‘Fadzen v. Mayor &e. of Liverpool. (3) 


Keratine, J. I think there should be no rule. The application 
is to vary an order of my Brother Martin, disallowing certain pro- 
posed interrogatories. The action is brought by an indorsee against 
the acceptor of a bill of exchange; and the defendant obtained 
leave under the Bills of Exchange Act, 1855, to appear, upon an 
affidavit that the acceptance was not in his handwriting or written 
with his authority,—in other words, that the acceptance is a forgery. 
The plaintiff sought by the application to my Brother Martin to 
obtain the defendant’s answers to interrogatories which fwould 
be substantially a repetition of the statements. contained in the 
defendant’s former affidavit. These were allowed. In addition to 
them, the plaintiff sought to interrogate the defendant as to 
whether or not he had on a former occasion authorized his bankers 
to pay a bill drawn and accepted in precisely the same manner as 
the bill which was the subject of the action,—the suggestion being 
that, if it should turn out that he had done so, that would be evi- 
dence to go to the jury that the defendant had authorized his 
brother as his agent to accept the bill in question in his name. It 
seems to me, however, that. no foundation is laid for saying that 
there has been any such holding out, because, although the plain- 
tiff swears that he discounted the bill in question, he does not 
allege that he did so upon the faith of its being the genuine 
acceptance of the defendant. There is no suggestion of any 
general authority in the defendant’s brother to accept bills in the 
name of the defendant, or of any course of dealing: but the mere 
fact of the defendant having paid a former bill drawn and accepted 


(1) 8 L. J. (K.B.) 262; Lloyd & (2) 138 M. & W. 598, 
Wils. C. C.178. (38) Law Rep. 3 Ex. 279. 
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in a similar manner is relied on as evidence that the acceptance of 
the bill declared on in his name was authorized by him. The 
learned Baron having refused to allow these interrogatories, we 
are called upon to review his decision. Now, it has been repeatedly 
laid down by this Court that they will not interfere with the 
discretion exercised at chambers in these matters, unless it be 
clearly shewn that the judge has done wrong. I cannot see that 
any wrong has been done here, and therefore I am not disposed to 
accede to this application. 


Brert, J. I also am of opinion that these interrogatories ought 
not to be allowed. ‘The plaintiff does not suggest that he took the 
bill which is the subject of the action upon the faith of the signa- 
ture of the acceptance being the defendant’s. To entitle him to suc- 
ceed, the plaintiff must either shew a general authority in Richard 
Bethell to accept bills in the defendant’s name, or an authority to 
accept this particular bill. It is not pretended that there was any 
such general authority ; and, whichever way these interrogatories 
might be answered, the answers would be no evidence which ought 
to be left toa jury. The case of Cash v. Taylor (1) is a sufficient 
authority for that proposition: and Llewellyn v. Winckworth (2) 
is no authority in favour of the plaintiff. There, the defendant’s 
admission of liability as acceptor of a former bill accepted in his 
name by A. B. was held to be admissible, because not given for the 
purpose of shewing that A. B. had authority to accept the parti- 
cular bill, but only to confirm a witness who had proved a general 
authority. Here, it is not proposed to ask any question as to a 
general authority in Richard Bethell to accept bills in his brother’s 
name: and we ought not to allow interrogatories unless we can see 
clearly that the answers are or may be material. I think Baron 
Martin was quite right. 

Rule refused. (3) 


Attorney for plaintiff: H. G. Lawrence. 
Attorneys for defendant: Harrison, Beal, & Harrison. 


(1) 8 L. J. (K.B.) 262; Lloyd & at the sittings at Westminster after 
Wils. C. C. 178. Trinity Term, 1869, the plaintiff 
(2) 18 M. & W. 598. proved that he had discounted the 
(8) At the trial. before Lovill, C.J., bill sued on for the defendant?s brother, 


VOL. IV.] 


Richard Bethell, and that he had in 
1867 discounted another bill for 3000. 
similarly drawn and purporting to be 
accepted by the defendant, and which 
had been paid by the defendant’s 
bankers, Coutts & Co., at maturity. 
It was further proved that the defend- 
ant had paid two other bills (held by 
strangers) which his brother had drawn 
upon him and accepted in his name in 
the same manner.- It was thereupon 
contended for the plaintiff that the de- 
fendant, having thus held his brother 
out as a person having authority to ac- 
cept bills in his name, was estopped from 
saying that the bill sued upon was not his 
acceptance. The defendant swore that 
the acceptance to the bill in question 
was not in his handwriting or written 
by ‘his authority, that he had never 
given his brother authority to accept 
any bill in his name, and that he had 
paid the former bills in order to relieve 


TRINITY TERM, XXXII VICT. 


his brother from the consequences of 
his unauthorized act, and upon a solemn 
promise that it should not occur again. 

The jury found that the acceptance 
to the bill sued on was not in the de- 
fendant’s handwriting or written by his 
authority, that the signature had not 
been adopted by him, that he did not 
know that the bill of 1867 had been 
held by the plaintiff, and did not lead 
the plaintiff to believe that the ac- 
ceptance sued on was his. A verdict 
was thereupon entered for the defend- 
ant; leave being reserved to the plain- 
tiff to move to enter it for him, if the 
Court should be of opinion that the 
Lord Chief Justice ought to have di- 
rected the jury as a matter of law that 
the plaintiff was entitled to a verdict 
upon the above evidence. 

In the ensuing Michaelmas Term a 
rule nisi was moved for, but refused. 


END OF TRINITY TERM, 1869. 
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REGUL.GE GENERALES. 


MICHAELMAS TERM, 1868. 


GENERAL RULES 
MADE BY 


Sir SamvueL Marriy, Knight, one of the Barons of the Ex- 
~ chequer; Sir James SHaw Wiuuzs, Knight, one of the 
Justices of the Common Pleas; and Sir Corin Buackpury, 
Knight, one of the Justices of the Queen’s Bench ; the Judges 
for the time being for the trial of Election Petitions in 
England, pursuant to the Parliamentary Elections Act, 
1868 :— 
ib 
The presentation of an Election Petition shall be made by 
leaving it at the office of the Master nominated by the Chief Jus- 
tice of the Common Pleas, and such Master or lis Clerk shall (if 
required) give a receipt, which may be in the following form :— 
Received on the day of at the Master’s office a petition 


touching the Election of A. B., a Member for purporting to be 


signed by (insert the names of Petitioners). 
C. D., Master’s Clerk. 


With the petition shall also be left a copy thereof for the Master 
to send to the Returning Officer, pursuant to section 7 of the Act. 
II. 

An Election Petition shall contain the following statements :— 


1. It shall state the right of the Petitioner to petition within Section 5 
of the Act. 
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2. It shall state the holding and result of the election, and shall 
briefly state the facts and grounds relied on to sustain“the prayer. 


TT; 


The petition shall be divided into paragraphs, each of which, as 
nearly as may be, shall be confined to a distinct portion of the 
subject, and every paragraph shall be numbered consecutively, and. 
no costs shall be allowed of drawing or copying any petition not 
substantially in compliance with this rule, unless otherwise ordered 
by the Court or a Judge. 


iV: 


The petition shall tvonclude with a prayer, as for instance, that 
some specified person should be declared duly returned or elected, 
or.that the election should be declared void, or that a return may 
be enforced (as the case may be), and shall be signed by all the 
Petitioners. 


Y. 


The following form, or one to the like effect, shall be suffi- 
cient :— 
In the Common Pleas. 


The “ Parliamentary Elections Act, 1868.” 


Election for [state the place] holden on the day of IN| BY, 


The petition of A. of (or of A. of ,and BL. of , as 
the case may be| whose names are subscribed. 


1. Your Petitioner A. is a person who voted (or had a right to vote, 
as the case may be}, at the above election [or claims to have had a right 
to be returned at the above election, or was a candidate at the above 
election]; and your Petitioner B. [here state in like manner the right of 
each Petitioner. | 

2, And your Petitioners state that the election was holden on the 

day of AD when A. B., C. D., and E. F., were 
candidates, and the returning officer has returned A. B., and CO. D., as 
being duly elected. 

3. And your Petitioners say that [here state the facts and grounds on 
which the petitioners rely. | 

Wherefore your Petitioners pray that it may be determined that the 


”¢ 
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said A, B. was not duly elected or returned, and that the election was 
void {or that the said E. F. was duly elected and ought to have been 
returned, or as the case may be. | 


(Signed) 1M 

B 

VI. . 
Evidence need not be stated in the petition, but the Court or a 
Judge may order such particulars as may be necessary to prevent 
surprise and unnecessary expense, and to ensure a fair and effec- 
tual trial in the same way as in ordinary proceedings in the Court 
of Common Pleas, and upon such terms as to costs and otherwise 

as may be ordered. 


Vil. 

When a Petitioner claims the seat for an unsuccessful candi- 
date, alleging that he had a majority of lawful votes, the party 
coniplaining of or defending the election or return, shall, six days 
before the day appointed for trial, deliver to the Master and also 
at the address, if any, given by the Petitioners and Respondent, 
as the case may be, a list of the votes intended to be objected to, 
and of the heads of objection to each such vote, and the Master 
shall allow inspection and office copies of such lists to all parties 
concerned ; and no evidence shall be given against the validity of 
any vote, nor upon any head of objection not specified in the list, 
except by leave of the Court or Judge upon such terms as to 
amendment of the list, postponement of the inquiry, and payment 
of costs, as: may be ordered. 


y ELE, 


When the Respondent in a petition under the Act, complaining 
of an undue return and claiming the seat for some person, intends 
to give evidence to prove that the election of such person was 
undue, pursuant to the 53rd Section of the Act, such respondent 
shall, six days before the day appointed for trial, deliver to the 
Master, and also at the address, if any, given by the Petitioner, a 
list of the objections to the election upon which he intends to rely, 
and the Master shall allow inspection and office copies of such lists 
to all parties concerned; and no evidence shall be given by a 
Respondent of any objection to the election not specified in the 
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list, except by leave of the Court or Judge, upon such terms as to 
amendments of the list, postponement of the inquiry, and payment 
of costs, as may be ordered. 


TX. 


With the petition, Petitioners shall leave at the office of the 
Master a writing, signed by them or on their behalf, giving the 
name of some person entitled to practise as an Attorney or Agent 
in cases of Election Petitions whom they authorise to act as their 
Agent, or stating that they act for themselves, as the case may be, 
and in either case giving an address, within three miles from 
the General Post Office, at which notices addressed to them may 
be left; and if no such writing be left or address given, then notice 
of objection to the recognizances and all other notices and pro- 
ceedings may be given by sticking up the same at the Master’s 
office. 

XS 


Any person returned as a member may at any time after he is 
returned send or leave at the office of the Master a writing signed 
by him or on his behalf, appointing a person entitled to practise 
as an attorney or agent in cases of Election Petitions, to act as his 
agent in case there should be a petition against him, or stating 
that he intends to act for himself, and in either case giving an 
address within three miles from the General Post Office, at which 
notices may be left, and in default of such writing being left in a 
week after service of the petition, notices and proceedings may be 
given and served respectively by sticking up the same at the 
Master’s office. 

x 


The Master shall keep a book or books at. his office in which 
he shall enter all addresses and the names of agents given under 
either of the preceding rules, which book shall be open to inspec- 
tion by any person during office hours. 


ea Bl 


The Master shall upon the presentation of the petition forth- 
with send a Copy of the Petition to the Returning Officer, 
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pursuant to Section 7 of the Act, and shall therewith send the 
name of the Petitioners’ Agent, if any, and of the address, if any, 
given as prescribed, and also of the name of the Respondent’s 
Agent, and the address, if any, given as prescribed, and the 
Returning Officer shall forthwith publish those particulars along 
with the petition. 

The cost of publication of this and any other matter required 
to be published by the Returning Officer, shall be paid by the 
Petitioner or person moving in the matter, and shall form part of 
the general costs of the petition. 


XIII 


The time for giving notice of the presentation of a petition and 
of the nature of the proposed security, shall be five days, exclusive 
of the day of presentation. 


XIV. 


Where the respondent has named an agent or given an address, 
the service of an Election Petition may be by delivery of it to the 
agent, or by posting it in a registered letter to the address given 
at such time that, in the ordinary course of post, it would be 
delivered within the prescribed time. 

In other cases the service must be personal on the respondent, 
unless a Judge on an application made to him not later than five 
days after the petition is presented on affidavit showing what has 
been done, shall be satisfied that all reasonable effort has been 
made to effect personal service and cause the matter to come to 
the knowledge of the Respondent, including, when practicable, 
service upon an agent for election expenses, in which case the 
Judge may order that what has been done shall be considered 
sufficient service, subject to such conditions as he may think 
reasonable. 


KN: 
In case of evasion of service, the sticking up a notice in the 


office of the Master of the petition having been presented stating 
the Petitioner, the prayer, and the nature of the proposed secu- 
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rity, shall be deemed equivalent to personal service, if so ordered 
by a Judge. . 
XVI. 


The deposit of money by way of security for payment of costs, 
charges, and expenses payable by the Petitioner, shall be made 
by payment into the Bank of England to an account to be opened 
there by the description of “The Parliamentary Elections Act, 
1868, Security Fund,” which shall be vested in and drawn upon 
from time to time by the Chief Justice of the Common Pleas for 
the time being, for the purposes for which security is required by 
the said Act, and a bank-receipt or certificate for the same shall 
be forthwith left at the Master’s office. 


XVII. 


The Master shall file such receipt or certificate, and keep a 
book open to inspection of all parties concerned, in which shall 
be entered from time to time the amount and the petition to which 
it is applicable. 


XVIII. 


The recognizance as security for ‘costs may be acknowledged 
before a Judge at chambers or the Master in town, or a Justice 
of the Peace in the country. 

There may be one recognizance acknowledged by all the 
sureties, or separate recognizances by one or more, as may be 
convenient. 


DDS 
The recognizance shall contain the name and usual place of 


abode of each surety, with such sufficient description as shall 
enable him to be found or ascertained, and may be as follows :— 


Be it remembered that on the day of ,in the year of our 
Lord 18 , before me [name and description] came A. B., of [name and 
description as above prescribed| and acknowledged himself [or severally 
acknowledged themselves| to owe to our Sovereign Lady the Queen the 
sum of one thousand pounds [or the following sums] (that is to say) the 
said C. D., the sum of £ , the said E. F., the sum of £ , the 
said G. H., the sum of , and the said J. K., the sum of £ r 
to be levied on his [or their respective] goods and chattels, land and 
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tenements, to the use of our said Sovereign Lady the Queen, her heirs 
and successors. 

The condition of this recognizance is that if [here insert the names of 
all the petitioners, and tf more than one, add, or any of them] shall well 
and truly pay all costs, charges and expenses, in respect of the Election 
Petition signed by him [or them], relating to the [here insert the name of 
the borough, or county| which}shall become payable by the said Petitioner 
[or Petitioners, or any of them] under the “ Parliamentary Elections 
Act, 1868,” to any person or persons, then this recognizance to be void, 
otherwise to stand in full force. 

(Signed) 
[Signatures of Sureties. | 


‘Taken and acknowledged by the above-named [names of sureties] on 


the day of at , before me, 
Cea): 
A Justice of the Peace [or as the case may be}. 


‘ P XX, 


The recognizance or recognizances shall be left at the Master’s 
oftice, by or on-behalf of the Petitioner in like manner as before 
prescribed for the leaving of a petition forthwith after being 
acknowledged. 

XXI. 

The time for giving notice of any objection to a recognizance 
under the 8th section of the Act shall be within five days from 
the date of service of the notice of the petition and of the nature 
of the security, exclusive of the day of service. 


XXIT. 
An objection to the recognizance must state the ground or 
grounds thereof, as that the sureties or any, and which of them, 
are insufficient, or that a surety is dead, or that he cannot be 


found, or that a person named in the recognizance has not duly 
acknowledged the same. 


POG N 


Any objection made to the security shall be heard and decided 
by the Master, subject to appeal within five days to a Judge, upon 
summons taken out by either party to declare the security sufficient 
or insufficient. 
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DOG ve 


Such hearing and decision may be either upon affidavit or 
personal examination of witnesses or both, as the Master or Judge 
may think fit. 


Oe 


If by order made upon such summons the security be declared 
sufficient, its sufficiency shall be deemed to be established within 
the meaning of the 9th Section of the said Act, and the petition 
shall be at issue. 


XXXVI. 


If by order made upon such summons an objection be allowed 
and the security be declared insufficient, the Master or Judge 
shall in such order state what amount he deems requisite to make 
the security sufficient, and the further prescribed time to remove 
the objection by deposit shall be within five days from the date of 
the order, not including the day of the date, and such deposit shall. 
be made in the manner already prescribed. 


XXAVITI. 
The costs of hearing and deciding the objections made to the 
security given shall be paid as ordered by the Master or Judge, 


and in default of such order shall form part of the general costs of 
the petition. 


XXVIII. 


The costs of hearing and deciding an objection upon the 
ground of insufficiency of a surety or sureties, shall be paid by 
the petitioner, and a clause to that effect shall, be inserted in the 
order declaring its sufficiency or insufficiency, unless at the time 
of leaving the recognizance with the Master there be also left 
with the Master an affidavit of the sufficiency of the surety or 
sureties sworn by each surety before a Justice of the Peace, 
which affidavit any Justice of the Peace is hereby authorized to 
take, or before some person authorized to take affidavits in the 
Court of Common Pleas, that he is seised or possessed of real or 
personal estate, or both, above what will satisfy his debts of the 


~ 


COP AVOua\s] REGUL GENERALES. fies 


clear value of the sum for which he is bound by his recognizance, 
which affidavit may be as follows: 


In the Common Pleas. 
“ Parlhamentary Elections Act, 1868.” 


I, A. B., of [as in recognizance] make oath and say that I am seised or 
possessed of real [or personal] estate above what will satisfy my debts 


of the clear value of £ 
Sworn, &e. 


XXIX. 


The order of the Master for payment of costs shall have the 
same force as an order made by a Judge, and may be made a Rule 
of the Court of Common Pleas, and enforced in like manner as a 
Judge’s order. 


COS 


The Master shall make out the Election List. In it he shall 
insert the names of the Agents of the Petitioners and Respondent, 
and the addresses to which notices may be sent, if any. The List 
may be inspected at the Master's Office at any time during office 
hours, and shall be put up for that purpose upon a notice board 
appropriated to proceedings under the said Act, and headed 
“Parliamentary Elections Act, 1868.” 


XXXI. 


The time and place of the trial of each Election Petition shall 
be fixed by the Judges on the rota, and notice thercof shall be 
given in writing by the Master by sticking notice up in his office, 
sending one copy by the post to the address given by the Petitioner, 
another to the address given by the Respondent, if any, and a copy 
by the post to the Sheriff, or in case of a Borough having a Mayor, 
to the Mayor of that Borough, fifteen days before the day appointed 
for the trial. 

The Sheriff or Mayor, as the case may be, shall forthwith publish 
the same in the County or Borough. 


XXXII. 
The sticking up of the Notice of Trial at the office of the Master 
shall be deemed and taken to be notice in the prescribed manner 


780 RNEGULA GENERALES. [CAB SVOLALY: 


within the meaning of the Act, and ‘such notice shall not be viti- 
ated by any miscarriage of, or relating to, the copy or copies 
thereof to be sent as already directed. 


XXXITI. 
The Notice of Trial may be in the following form :— 


“Parliamentary Elections Act, 1868.” 


Election Petition of County [or Borough] of 
Take notice, that the above petition [or petitions! will be tried at 
on the day of ., andon such other subsequent days as 
may be needful. 
Dated the day of 
By Order, 
(Signed) Hateal ey, 


The Master appointed under the above Act. 


XXXIV. 


A Judge may from time to time, by order made upon the ap- 
plication of a party to the petition, or by notice in such form as 
the Judge"may direct to be sent to the Sheriff or Mayor, as the case 
may be, postpone the beginning of the trial to such day as he may 
name, and such notice when received shall be forthwith made 
public by the Sheriff or Mayor. 


XXXV. 


In the event, of the Judge not having arrived at the time ap- 
pointed for the trial, or to which the trial is postponed, the com- 
mencement of the trial shall, ¢pso facto, stand adjourned to the 
ensuing day, and so from day to day. 


De I 


No formal adjournment of the Court for the trial of an Election 
Petition shall be necessary, but the trial is to be deemed adjourned, 
and may be continued from day to day until the inquiry is con- 
cluded; and in the event of the Judge who begins the trial being 
disabled by illness or otherwise, it may be recommenced and 
concluded by another Judge. 
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XXXVII. 


The application to state a special case may be made by rule in 
the Court of Common Fleas when sitting, or by a summons before 
a Judge at Chambers, upon hearing the parties. 


XXXVIII. 


The title of the Court of Record held for the trial of an Election 
Petition may be as follows :— 
Court for the Trial of an Election Petition for the 


County of or Borough of as may be] between » Peti- 
tioner, and , Respondent. 


And it shall be sufficient so to entitle all proceedings in that Court. 


XXXIX. 
An officer shall be appointed for each Court for the trial of an 
-¢ Election Petition, who shall attend at the trial in like manner as 
the Clerks of Assize and of Arraigns attend at the Assizes. 

Such officer may be called the Registrar of that Court. He by 
himself, or in case of need his sufficient deputy, shall perform all 
the functions incident to the officer of a Court of Record, and also 
such duties as may be prescribed to him. 


XL. 

The reasonable costs of any witness shall be ascertained by the 
Registrar of the Court, and the certificate allowing them shall be 
under his hand. 

XLI. 

The order of a Judge to compel the attendance of a person as a 

witness may be in the following form :— 


Court for the Trial of an Election Petition for [complete the title of the 


Court] the day of . To A. B. [describe the person] You are 
hereby required to attend before the above Court at [place] on the 
day of at the hour of [or forthwith, as the case may be] to 


be examined as a witness in the matter of the said petition, and to 
attend the said Court until yonr examination shall have been completed. 
As witness my hand, 
AnD: 
Judge of the said Court. 
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XLII, 


In the event of its being necessary to commit any person for 
contempt, the warrant may be as follows :— 

At a Court holden on at for the trial of an Election Peti- 
tion for the County [or Borough} of before Sir Samuel Martin, 
Knight, one of the Barons of Her Majesty’s Court of Exchequer, and 
one of the Judges for the time being for the trial of Election Petitions 
in England, pursuant to the ‘‘ Parliamentary Elections Act, 1868.” 

Whereas A. B. has this day been guilty, and is by the said Court 
adjudged to be guilty, of a contempt thereof. The said Court does 
therefore sentence the said A. B. for his said contempt to be imprisoned 
in the Gaol for calendar months, and to pay to our Lady 
the Queen a fine of £ , and to be further imprisoned in the said 
Gaol until the said fine be paid. And the Court further orders that 
the Sheriff of the said county [or as the case may be] and all constables 
and officers of the peace of any county or place where the said A. B. 
may be found, shall take the said A. B. into custody and convey him 
to the said Gaol, and there deliver him into the custody of the Gaoler 
thereof, to undergo his said sentence. And the Court further orders 
the said Gaoler to receive the said A, B. into his custody, and that he 
shall be detained in the said Gaol in pursuance of the said sentence. 


Aa Ds 
Signed the day of 
S. M. 


XLII. 


Such warrant may be made out and directed to the Sheriff or 
other person having the execution of process of the Superior Courts, 
as the case may be, and to all constables and officers of the peace 
of the county or place where the person adjudged guilty of con- 
tempt may be found, and such warrant shall be sufficient without 
further particularity, and shall and may be executed by the per- 
sons to whom it is directed, or any or either of them. 


XLIV. 


All interlocutory questions and matters, except as to the suffi- 
ciency of the security, shall be heard and disposed of before a 
Judge, who shall have the same control over the proceedings under 
the Parliamentary Elections Act, 1868, as a Judge at Chambers 
in the ordinary proceedings of the Superior Courts, and such 
questions and matters shall be heard and disposed of by one of the 
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Judges upon the rota, if practicable, and if not, then by any Judge 
at Chambers. 


SIGVe 


Notice of an application for leave to withdraw a petition shall 
be in writing and signed by the Petitioners or their Agent. 

It shall state the ground on which the application is intended to 
be supported. 

The following Form shall be sufficient :— 

“ Parliamentary Elections Act, 1868.” 

County [or Borough] of Petition of | state petitioners} pre- 
sented day of . 

The Petitioner proposes to apply to withdraw his Petition upon the 
following ground [here state the ground], and prays that a day may be 


appointed for hearing his application. Dated this day of 
(Signed) 


XLVI. 


The notice of application for leave to withdraw shall be left at 
the Master’s office. 


AVAL 


A copy of such notice of the intention of the Petitioner to apply 
for leave to withdraw his petition shall be given by the Petitioner 
to the Respondent, and to the returning officer, who shall make 
it public in the county or borough to which it relates, and shall 
be forthwith published by the Petitioner in at least one newspaper 
eirculating in the place. 

The following may be the form of such notice :— 


“ Parliamentary Elections Act, 1868.” 


In the Election Petition for , in which is Petitioner and 
Respondent. 
Notjce.is hereby given that the above Petitioner has on the 
day of lodged at the Master’s Office, Notice of an application to 


withdraw the Petition, of which notice the following is a copy (set it 
out). And take Notice that, by the Rule made by the Judges, any 
person who might have been a Petitioner in respect of the said Elec- 
tion may, within five days after publication by the Returning Officer of 
this Notice, give notice in writing of his intention on the hearing to 
apply for leave to be substituted as a Petitioner. 


(Signed) 
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XLVIH. 


Any person who might have been a Petitioner in respect of the 
election to which the petition relates, may, within five days after 
such notice is published by the Returning Officer, give notice, in 
writing, signed by him or on his behalf, to the Master, of his in- 
tention to apply at the hearing to be substituted for the Petitioner, 
but the want of such notice shall not defeat such application, if in 
fact made at the hearing. 

X LIX. 

The time and place for hearing the application shall be fixed by 
a Judge, and whether before the Court of Common Pleas, or before 
a Judge, as he may deem advisable, but shall not be less than a 
week after the notice of the intention to apply has been given to 
the Master as hereinbefore provided, and notice of the time and 
place appointed for the hearing shall be given to such person or 
persons, if any, as shall have given notice to the Master of an in- 
tention to apply to be substituted as Petitioners, and otherwise in 
such manner and at such time as the Judge directs. 


L. 


Notice of abatement of a petition, by death of the Petitioner or 
surviving Petitioner, under Section 37 of the said Act, shall be 
given by the party or person interested in the same manner as 
notice of an application to withdraw a petition; and the time 
within which application may be made to the Court ora Judge, 
by motion or summons at Chambers, to be substituted as a Peti- 
tioner, shall be one calendar month, or such further time as, upon 
consideration of any special circumstances, the Court or a Judge 
may allow. 


BIE; 


If the Respondent dies or is summoned to Parliament as a Peer 
of Great britain by a writ issued under the Great Seal of Great 
Britain, or if the House of Commons have resolved that his seat is 
vacant, any person entitled to be a Petitioner under the Act in 
respect of the election to which the petition relates, may give notice 
of the fact in the county or borough by causing such notice to be 


~ 


CHE aVors BVa| REGUL GENERALES. (80 


published in at least one newspaper circulating therein, if any, and 
by leaving a copy of such notice signed by him or on his behalf 
with the Returning Officer, and a like copy with the Master. 


IGT. 


‘the manner and time of the Respondent giving notice to the 
Court that he does not intend to oppose the petition, shall be by 
leaving notice thereof, in writing, at the office of the Master signed 
by the Respondent six days before the day appointed for trial, 
exclusive of the day of leaving such notice. 


LIT. 


Upon such notice being left at the Master’s office, the Master 
shall forthwith send a copy thereof by the post to the Petitioner 
or his agent, and to the Sheriff or Mayor, as the case may be, who 
shall cause the same to be published in the county or borough. 


LIV. 


The time for applying to be admitted as a Respondent in either 
of the events mentioned in the 38th Section of the Act shall be 
within ten days after such notice is given as hereinbefore directed, 
or such further time as the Court or a Judge may allow. 


LY. 


Costs shall be taxed by the Master, or at his request, by any 
Master of a Superior Court, upon the Rule of Court or Judge’s. 
order by which the costs are payable, and costs when taxed may 
be recovered by execution issued upon the Rule of Court ordering 
them to be paid; or, if payable by the order of a Judge, then by 
making such ordera Rule of Court in the ordinary way, and issuing 
execution upon such rule against the person by whom the costs 
are ordered to be paid, or in case there be money in the bank 
available for the purpose, then to the extent of such money by 
order of the Chief Justice of the Common Pleas for the time being, 
upon a duplicate of the Rule of Court. 

The office-fees payable for inspection, office-copies, enrolment, 
and other proceedings under the Act, and these rules shall be the 
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same as those payable, if any, for like proceedings according to the 
present practice of the Court of Common Pleas. 


‘ 


LVE 


The Master shall prepare and keep a roll properly headed for 
entering the names of all persons entitled to practise as Attorney 
or Agent in cases of Election Petitions, and all matters relating to 
elections before the Court and Judges, pursuant to the 57th section 
of the said Act; which roll shall be kept and dealt with in all re- 
spects as the Roll of Attorneys of the Court of Common Pleas, and 
shall be under the control of that Court, as to striking off the roll 
and otherwise. 


18 


The entry upon the roll shall be written and subscribed by the 
attorney or agent, or some attorney authorised by him in writing 
to sign on his behalf, who shall therein set forth the name, descrip- 
tion, and address in full. 


LVIII. 


The Master may allow any person upon the Roll of Attorneys 
for the time being, and during the present year any person whose 
name, or the name of whose firm is in the Law List of the present 
year as a Parliamentary Agent to subscribe the roll, and permis- 
sion to subscribe the roll may be granted to any other person by 
the Court or a Judge upon affidavit, shewing the facts which 
entitle the applicant to practise as agent according to the principles, 
practice, and rules of the House of Commons in cases of Election 
Petitions. 

LIX. 


An Agent employed for the Petitioner or Respondent shall forth- 
with leave written notice at the office of the Master of his appoint- 
ment to act as such Agent, and service of notices and proceedings 
upon such Agent shall be sufficient for all purposes. 


LX. 
No proceeding under the “ Parliamentary Elections Act, 1688,” 
shall be defeated by any formal objection. 
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LXI. 


Any rule made or to be made in pursuance of the Act, if made 
in Term-time, shall be published by being read by the Master in 
the Court of Common Pleas, and if made out of Term, by a eopy 


thereof being put up at the Master’s office. 


Dated the 21st day of November, 1868. 
SAMUEL MarrtTIN, 
J. 8. WILLEs, 
Contin BLACKBURN, 
The Judges for the trial of Election Petitions 
in England. 


Read in open Court, Common Pleas, 
the 23rd day of November, 1868. 
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MICHAELMAS TERM, 1868. 


— 


SUPPLEMENTAL GENERAL RULE 
MADE BY 


Sir Samvuet Martin, Knight, one of the Barons of the Exchequer ; 
Sir JAMES SHaw WILLEs, Knight, one of the Justices of the 
Common Pleas; and Sir Contin Biacksurn, Knight, one of 
the Justices of the Queen’s Bench; the Judges for the time 
being for the trial of Election Petitions in England, pursuant 
to the Parliamentary Elections Act, 1868 :— 


That notice of the time and place of the trial of each Election 
Petition shall be transmitted by the Master to the Treasury and 
to the Clerk of the Crown in Chancery ; and that the Clerk of the 
Crown in Chancery shall, on or before the day fixed for the trial, 
deliver, or cause to be delivered, to the Registrar of the Judge who 
is to try the Petition, or his deputy, the poll-books, for which the 
Registrar or his deputy shall give, if required, a receipt: and that 
the Registrar or his deputy shall keep in safe custody the said 
poll-books until the trial is over, and then return the same to the 
Crown Office. 


Dated the 19th day of December, 1868. 


SAMUEL MARTIN. 
J. S. WILLEs. 
CoLIn BLACKBURN. 
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PARLIAMENTARY ELECTIONS ACT, 1868. 
Hilary Vacation, 1869. 


SUPPLEMENTAL REGULA GENERALES 


AS TO 


THE DISPOSAL OF DEPOSIT-MONEY. 


e ; ‘ 
~* ADDITIONAL GENERAL RvuLES made by the Judges for the time 
being for the Trial of Election Petitions in England pursuant 


‘to the Parliamentary Elections Act, 1868 :— 
I. 


All claims at law or in equity to money deposited or to be de- 
posited in the Bank of England for payment of costs, charges, and 
expenses payable by the Petitioners pursuant to the 16th General 
Rule, made the 21st of November, 1868, by the Judges for the 
trial of Election Petitions in England, shall be disposed of by the 
Court of Common Pleas or a J udge. 


iH. 


Money so deposited shall, ifyand when the same is no longer 
needed for securing payment of such costs, charges, and expenses, 
be returned or otherwise disposed of as justice may require, by rule 
of the Court of Common Pleas or order of a Judge. 


III. 


Such rule or order may be made after such notice of intention to 
apply, and proof that all just claims have been satisfied or other- 
wise sufficiently provided for as the Court or Judge may require. 
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Nie 
The rule or order may direct payment either to the party in 
whose name the same is deposited, or to any person entitled to 
receive the same. 
V. 


Upon such rule or order being made, the amount may be drawn 
for by the Chief Justice of the Common Pleas for the time being. 


VN 
The draft of the Chief Justice of the Common Pleas for the time 
being shall, in all cases, be a sufficient warrant to the Bank of 
England for all payments made thereunder. 


Dated the 25th day of March, 1869. 


SAMUEL MaRrtTIN, 
J.S. WILLEs, 
Corin BLACKBURN, 
The Judges for the trial of Election Petitions 
in England. 
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